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CITY OF SAN JOSE
BEFORE THE ATTORNEY GENERAL
OF THE STATE OF CALIFORNIA
SAN JOSE POLICE OFFICERS’ Case No.:
ASSOCIATION,
EXEMPT FROM FEES (GOV. CODE §6103)
Plaintiff-Relator,
DECLARATION OF JONATHAN V.
V. HOLTZMAN IN OPPOSITION TO SAN
JOSE POLICE OFFICERS’
CITY OF SAN JOSE, and CITY OF SAN ASSOCIATION’S APPLICATION FOR
JOSE CITY COUNCIL, LEAVE TO SUE IN QUO WARRANTO
Defendants.
I, Jonathan V. Holtzman, declare as follows:
L. I'am a partner in the law firm Renne Sloan Holtzman Sakai LLP, which is counsel for

Defendant City of San Jose (City) in relation to the San Jose Police Officers’ Association’s (SJPOA)
Application for Leave to Sue in Quo Warranto. 1 am authorized to practice law in the State of
California. I have personal knowledge of the facts set forth in this declaration and, if called upon as a
witness, T could and would testify competently as to these facts.

2. SIPOA seeks leave to sue in guo warranto in order to challenge the validity of a
recently adopted charter amendment known as Measure B.

3. Measure B is the subject of numerous pending proceedings in state court and before the
Public Employment Relations Board (PERB), ecach of which is potentially dispositive of the issue

presented in STPOA’s present Application for Leave to Sue in Quo Warranto.
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4, On March 16, 2012, SIPOA filed a Verified Petition for Writ of Mandate and
Complaint for Declaratory and Injunctive Relief, Case No. 1-12-CV-220795, in the Santa Clara
County Superior Court. On March 26, 2012, SJPOA filed an Amended Verified Petition for Writ of
Mandate and Complaint for Declaratory and Injunctive Relief, The basis for this amended petition
and complaint was the City’s alleged failure to meet and confer in good faith under the MMBA., A
true and correct copy of SJPOA’s Amended Verified Petition for Writ of Mandate and Complaint in
this matter is attached hereto as Exhibit A.

5. On June 6, 2012, SJIPOA filed a Complaint for Declaratory and Injunctive Relief, Case
No. 1-12-CV-225926, in the Santa Clara County Superior Court. This complaint alleges, inter alia,
violation of various constitutional rights and violation of the MMBA. A true and correct copy of
SJPOA’s Complaint in this matter is attached hereto as Exhibit B.

6. On June 6, 2012, various members of the San Jose Police and Fire Department
Retirement Plan filed a Complaint for Declaratory and Injunctive Relief and Petition for Writ of
Mandate/Prohibition, Case No. 1-12-CV-225928, in the Santa Clara County Superior Court. This
complaint alleges that Measure B violates various constitutional rights of the plan members. A true
and correct copy of the Complaint in this matter is attached hereto as Exhibit C.

7. On November 23, 2011, OE Local 3 filed an Unfair Practice Charge, UPC No. SF-CE-
900-M, with PERB. This Charge alleges, inter alia, that the City failed to meet and confer in good
faith with regard to Measure B. A true and correct copy of OE Local 3’s Charge in this matter is
attached hereto as Exhibit D.

8. On February 1, 2012, AFSCME Local 101 filed an Unfair Practice Charge, UPC No.
SF-CE-924-M, with PERB. This Charge alleges, infer alia, that the City failed to meet and confer in
good faith with regard to Measure B. A true and correct copy of AFSCME Local 101°s Statement of
Charge in this matter is attached hereto as Exhibit E.

9. On June 4, 2012, TAFF Local 230 filed an Unfair Practice Charge, UPC No. SF-CE-
969-M, with PERB. This Charge alleges that the City failed to meet and confer m good faith with
regard to Measure B. A true and correct copy of IAFF Local 230°s Charge in this matter is attached
hereto as Exhibit F.
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I declare under penalty of perjury under the laws of the State of California that the foregoing is

true and correct. Executed on July 6, 2012, at San Francisco, California.

ol

JONATHAN V. HOLTZMAN
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Gregg Mcl.ean Adam, No. 203436
Jonathan Yank, No. 215495
Jemnifer S. Stoughton, No. 238309
CARROLL, BI%'RD

Attorneys at Law

44 Montgomery Street, Suite 400
San Francisco,CA 94104

Telephone:  415.989.5900
Facsimile: 415.989.0932
Email: gadam@cbmlaw.com

Jyank@cbmlaw.com

Jstoughton@cbmlaw.com

Attorneys for Petitioner/Plaintiff
San Jose Police Officers’ Association
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.. SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SANTA CLARA
SAN JOSE POLICE QFFICERS! No. 1-12-CV-220795
ASSOCIATION, ,
AMENDED VERIFIED PETITION FOR WRIT
Petitioner/Plaintiff, OF MANDATE AND COMPLAINT FOR
DECLARATORY AND INJUNCTIVE RELIEF
V. FOR FAILURE TO MEET-AND-CONFER IN
OOD FAITH IN VIOLATION OF THE
CITY OF SAN JOSE, and BARRY MEYERS-MILIAS-BROWN A ct,

GARNER, in his official capacity ag
Registrar of Voters of the County of
Santa Clara,

Respondents/Defendants,

GOVERNMENT CODE SECTION 3500 e seq.

BY FAX

Petitioner/Plaintiff SAN JOSE POLICE OFFICERS’ ASSOCIATION
(*SIPOA” or “Petitioner™) alleges as follows:

1. Inthe spring and early summer of 2011, during collective bargaining

negotiations, STPOA and Respondent/Defendant the CITY OF SAN JOSE (“the City™)

had lengthy negotiations over retirement benefits. The parties agreed to create a program

through which current employees could voluntarily choose to opt out of the current level

of pension benefits into a lower level of benefits (“the SIPOA opt-in”),
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2. The parties also agreed that either side could continue to “meet and
confer” (the technical term for collective bargainiﬁg and used herein interchangeably with
the term “bargaining™) on pension and retiree health care benefits for current and future
employees, notwithstanding that they had reached an agreement on other terms and
conditions of employment.

3. Notwithstanding this agreement, and almost before the ink on it was dry,
the City’s Mayor, Chuck Reed, began a campaign to have the City Council declare a fiscal
emergency. Concurrently, the Mayor and other City Council members proposed a ballot
measure that would unilaterally reduce retirement benefits of all city employees, including
those represented by STPQA. ‘

4. The Mayor began a frenzied political and media campaign warning of
impending fiscal disaster for the City as a result of projections for escalating pension
costs. The Mayor and his staff repeatedly asserted, including in official city documents
put forward as part of the City’s bargaining position, that by Fiscal Year 2015-1 6, the
City’s retirement contribution could reach $650 million per year, from a 2010-11 level of
$245 million in Fiscal Year 2010-2011. This figure was used approximately 38‘times,
including in press releases and interviews in the New York Times and Vanity Fair
magazine,

5. Asrecently as February 24, 2012, the Mayor asserted that the City’s
pension liability could still reach $650 million by 2015-16.

6. Inresponse to the City’s ballot measure, SJPOA and other San Jose labor
unions invoked their statutory and City Charter rights to meet and confer about the ballot
meagure. Concurrently, SJPOA, in coalition with IAFF, Local 230 (“Local 230™),
representing firefighters employed by the City of San Jose, bargained over retirement
benefits and the SJPOA opt-in.

7. Throughout the meet and confer process, the City’s position was that it
would vote on sending the ballot measure to the public at a Special Election, planned for

March 2012.
CBM-SF\SF545279.2 2.
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8.  The original ground rules contemplated that the parties would complete
bargaining on the July 5, 2011 ballot measure by October 31, 2011, Thereafter, if no
agreement had been reached, the parties would enter mediation.

9. The parties were unable to reach agreement and went to mediation, which
was ultimately unsuccessful.

10.  Following mediation, in the run up to the Council’s planned vote, the
City significantly changed its ballot proposal on November 22,2011, In an email to all
employees, the City Manager Debra Figone described the revised ballot measure as “far
different than the earlier versions.”

11.  Additionally, on November 11, November 18 and December 1, 2011,
SJPOA and Local 230 (described herein collectively as “the Unions®) put forward new
proposals significantly amending their prior proposal. The Unions asked to resume
bargaining over the revised ballot measure and the revised Union proposals. But the City
refused to bargain, or deviate from its original plan to vote on jts proposed ballot measure
on December 6.

12. No bargaining has taken piage at any time over the City’s revised
November 22, 2011 ballot measure or the Union proposals of November 11, November 18
and December 1, 2011.

13, On December 1, 2011, the independent actuary for the Retirement Plan
issued an updated report with projections for prospective City retirement contributions.
The report showed that the City's retirement contributions would be far less than
previously estimated and far less than the City had been relying on as justification for both
its proposed Declaration of a Fiscal Emergency and its ballot measure. The report showed
that-—just for the Police and Fire Retirement Plan—the City’s contributions for Fiscal
Year 2012-13 would be approximately $55 million less than previously expected.

14, On approximately December 5, 201 1, the Mayor withdrew his proposal

to have the City Council declare a Fiscal State of Emergency.
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15.  But notwithstanding the new Union proposals or the greatly reduced
pension contribution projections, the City Council voted to place the November 22,2012
ballot measure before the voters.

16.  The City took the unusual step, however, of seeking to put the ballot
measure before the voters in June of 2012, not March 2012, as previously planned. The
City Council then essentially directed City staff to engage in aﬂer;the-fact mediation—but
not bargaining—with the SJPOA and other City unions.

17. SJPOA subsequently met with the City on two occasions in late
December, 2011 and early January 2012, but the City refused to agree to bargain, taking
the position that the parties remained at impasse.

18. Further mediation efforts followed, but were unsuccessful.

19.  On February 21, 2012, the City issued a revised ballot measure. The
Unions again requested to meet and confer about the changes, but the City refused.

20.  On March 2, 2012, STPOA and Local 230 presented a new proposal—
designed to meet the City’s concern about the unguaranteed nature of prior union
proposals—which guaranteed tens of millions of dollars in savings to the City annually.

21.  The City rejected the proposal on March 5, 2012—i.e., within 72 hours—
without any meeting or bargaining about the proposal.

22.  On March 6, 2011, the San Jose City Council voted to place the February
21 version of the pension reform ballot measure on the June 2012 election ballot.

23.  This unfair labor practice charge contends that the City violated its
statutory obligation to bargain in three ways.

24. First, it was illegal for the City to refuse to resume bargaining before it '
voted on December 6, 2011 to put a ballot measure before the voters. The revisions
reflected in the November 22, 2011 ballot measure, the Unions’ proposals on November
11, 18 and December 1, and the greatly more favorable pension fund performance and

City cost projections produced in the December 1, 2011 Cheiron actuarial report

CBM-SF\SF345279.2 -4
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individually and collectively required the City to agree to the Unions’ request to resume
bargaining, as these changed the bargaining-related circumstances.
25.  Second, further favorable actuarial projections, further revisions to the

City’s ballot measure, and a revised proposal by the Unions in January, February and

~early March 2012 required the City to agree to the Unions’ request to return to the

bargaining table,

26. Third, the City deliberately overstated the extent of its pension
liabilities—by in excess of $250 million dollars—to create enormous public and media
pressure on the Unions to make concessions. The deliberate overstatement of pension
liabilities—by maximizing the difference between the parties’ positions in terms of
necessary cost savings—was designed to inhibit the parties’ ability to reach agreement

and is a per se unfair labor practice pursuant to Government Code section 3506.5.

The Parties and Their Collective Bargaining
Relationship Under the Meyers-Milias-Brown Act,
Government Code Section 3500 ef seq.

27. Labor-management relations between the SJPOA and the City are
governed by the Meyers-Milias-Brown Act (“the MMBA” or “the Act”), Government
Code section 3500, ef seq.

28. The SJPOA is, and was at all relevant times, a non-profit corporation
organized and existing under the laws of the State of California, with its principal place of
business in the County of Santa Clara. The SJPOA is the “recognized employee
organization” for all police officer classifications in Bargaining Units 11, 12, 13 and 14
(collectively “Police Officers”) employed by the City of San Jose to work in the San Jose
Police Department, pursuant to the Meyers-Milias-Brown Act, Government Code section
3500 et. seq. (“MMBA™). Petitioner’s approximately 1 100 members perform all iaw
enforcement functions for the nearly 1 million residents of the City of San Jose. |

29. By reason of the facts stated in the prior paragraph, the SJIPOA is
beneficially interested in the City’s faithful performance of its obligations under the

MMBA. The SJPOA brings this action on behalf of itself and its members, having
CBM-SP\SF545279.2 -5- -
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standing to do so under the doctrine articulated by the California Supreme Court in
Professional Fire Fighters v. City of Los Angeles (1963) 60 Cal.2d 276, and Int’l Assoc. of|
Fire Fighters v. City of Palo Alto (1963) 60 Cal.2d 295.

30. At all times relevant, the City is and has been the employer of the
SJPOA’s members and a “public agency” within the meaning of the MMBA. As a charter
city, in addition to being bound by the MMBA in regard to its labor-relations with the
SJPOA, the City is governed by the San Jose City Charter,

31. The MMBA requires that the City meet and confer in good faith with the
SJPOA over the wages, hours, and other terms and conditions of employment for Police
Officers, including retirement benefits. (Gov. Code §§ 3504, 3505.) When negotiations
result in agreement between the parties, the MMBA requires that the agreement be
reduced to a mutually-signed writing known as a “memorandum of agreement” (“MOA”).
(Gov. Code § 3505.1.) _

32. 'The MMBA further states that “knowingly providing a recognized
employee organization with inaccurate information regarding the financial resources of
the public employer, whether or not in response to a request for information, constitutes a
refusal or failure to meet and negotiate in good faith.” (Gov. Code § 3506.5(c).)

33. The MMBA also prohibits the City from taking unilateral action on
matters impacting wages, hours, and other terms and conditions of employment for Police
Officers without first providing the STPOA with reasonable notice and an opportunity to
bargain, resolve any differences, and reach agreement prior to implementation. (Gov.
Code § 3504.5.) “The duty to bargain requires the public agency to refrain from making
unilateral changes in employees’ wages and working conditions until the employer and
employee association have bargained to impasse.” (Santa Clara County Counsel
Attorneys Assoc. v. Woodside (1994) 7 Cal.4th 525, 537.) Thus, for example, it is well-
established that an MMBA-covered city is “required to meet and confer with [a union

representing impacted employees) before it propose[s] charter amendments which affect

CBM-SF\SF545279.2 -0-

AMENDED VERIFIED PETITION FOR WRIT OF MANDATE AND COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF




O 00 =1 N L s W RN e

[ T A N L L L e e T e Vove S O P Y

matters within their scope of representation.” (People ex rel. Seal Beach Police Officers
Assn. v. City of Seal Beach (“Seal Beach”) (1984) 36 Cal.3d 591, 602.)

34. Where there is no imminent need to act prior to a deadline to place a
proposed measure on an election ballot, doing so without first satisfying the bargaining
obligation violates Government Code section 3504. (Santa Clara County Registered
Nurses Assoc. (2010) PERB Decision No. 2120-M, pp. 15-16.)' In order to demonstrate
that financial difficulties create a compelling operational necessity permitting unilateral
action prior to satisfying the bargaining obligation, the employer must demonstrate "an
actual financial emergency which leaves no real alternative to the action taken and allows
1o time for meaningful negotiations before taking action." (Id. at p.16.) “The mere fact
that [a public employer] thought the inclusion of the measure on the ... ballot was
desirable does not constitute a compelling operational necessity sufficient to set aside its
bargaining obligation.” (/d. at 17.)

35. Even after bargaining has reached a state of impasse, the bargaining
obligation does not end permanently. Rather, “impasse is always viewed as a temporary
circumstance and the impasse doctrine ... therefore, is not a device to allow any party to
continue to act unilaterally or to engage in the disparagement of the collective bargaining
procesé.” (McClatchy Newspaper (1996) 321 NLRB 1386, 1398-1390.) “An impasse
does not constitute a license to avoid the statutory obligation to bargain collectively where
the circumstances.which led to the impasse no longer remain in status quo.” (Kit
Manufacturing Co., Inc. and Sheet Metal Workers Int'] Assoc., Local 213, AFL-CIO
(1962) 138 NLRB 1290, 1294.) Thus, “[a]nything that creates a new possibility of fruitful

discussion (even if it does not create a likelihood of agreement) breaks an impasse.” (Gulf

' The Public Employment Relations Board ("PERB") is the California administrative
agency generally charFed with construing and administering the MMBA. (Gov. Code §§
3501 and 3509.) While PERB does not have jurisdiction over cases mvolving labor -
associations representing police officers (Gov. Code § 3511), Courts give great deference
to its construction of the MMBA. (Banning Teachers Assn. v. Public Employment
Relations Bd. (1988) 44 Cal.3d 799, 804-805.)

CBM-SF\SF3545279.2 -7-
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States Mfg. Inc. v. N.L.R.B. (5th Cir. 1983) 704 F.2d 1390, 1399 [citations omitted].)?
Thus, when a party has made a significant bargaining concession, impasse will be broken.
Likewise, when an employer’s financial condition has improved substantialiy, impasse
will be broken. (See, e.g., Kit Manufacturing Co., Inc. and Sheet Metal Workers Int'l
Assoc., Local 213, AFL-CIO (1962) 138 NLRB 1290, 1294-1295.)

36, Respondent BARRY GARNER is the Registrar of Voters of the County
of Santa Clara (“Registrar of Voters™) and is sued in his official capacity only. Under the
State Elections Code, the Registrar of Voters is charged with placing local measures on
the County election ballots. If the Registrar of Voters is not restrained from doing so, he
will place the City’s pension reform ballot measure on the June 2012 ¢lection ballot,
Petitioner is informed and believes that the Registrar of Voters will finalize the content of
the June 2012 election ballot on April 4, 2012, and that, therefore, this Court must act on
or before that date in order to prevent inclusion of the City’s pension reform ballot

measure.

The City Misrepresented Its Projected Pension Costs and Pushed
Toward Declaring a So-Called “Fiscal State of Emergency”

37.  On April 13, 2011, San Jose Mayor Chuck Reed and Vice Mayor Nguyen
issued a press release announcing that “San José’s retirement director has projected that
[pension] costs could rise to $650 million per year by fiscal year 2015—2616 ...~ This
statement knowingly and recklessly misrepresented the City’s potential pension liability.

38. OnMay 13, 2011, the City published a Memorandum re: Fiscal Concerns
wherein Mayor Chuck Reed asserted that the City’s pension costs were projected to grow

to $650 million annually by 2016. Again, there was no basis for this assertion.

? Decisions by the federal courts and the National Labor Relations Board (“NLRB™)
construing the Labor Management Relations Act are persuasive in construing similar
California labor relations statutes. (See, e.g., Modesto City, 136 Cal. App.3d at 895-896; J,
R. Norton Co. v. ALRB 9987) 192 Cal.App.3d 874, 908.) Decisions interpreting similar
provisions of other California labor statutes are also persuasive. Coun gznitation Dist.
No. 2 v. Los Angeles County Employees' Assn. (1985) 38 Cal.3d 564, 572-573.

CBM-SF\8F54527%,2 -8-
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39. The $650 million figure was communicated by the Mayor and the City
again and again in press releases, reports, and official City documents until approximately
mid-November 2011.

40. The communications referenced in the preceding paragraphs were made
even though the City’s retirement director—the only source for the $650 estimation
according to the Mayor—had expressly disavowed any $650 million projection and had
told the Mayor and the City that it should NOT be relied upon. The City had no other
actuarially sound basis for projecting a $650 million pension projection for 2015-16.

41. The intent of the City in continuing to communicate the false $650
million projection was to whip-up public, media and political sentiment to support the
City’s plan to declare a fiscal emergency (discussed infra) and slash retirement and other
benefits for Police Officers and other City civil servants. At all times that these
representations were made, the City was aware that they were false and without any
reasonable actuarial basis, such that the City “knowingly providing [the STPOA] with
inaccurate information regarding the financial resources of the public employer ..,
constitute[d] a refusal or failure to meet and negotiate in good faith.” (Gov. Code
§ 3506.5(c).) |

42. In fact, on approximately February 21, 1012, the City own retirement
system’s actuaries estimated that the actual future projection figure for Fiscal Year 2015-
16 is approximately $310 million, less than half the level the City has consistently and
knowingly misrepresented. '

43. Undeterred, as recently as February 24, 2012, Mayor Reed was still
publicly estimating that the City’s pension liability could reach $650 million.

44.  On March 7, 2012, the State of California’s Joint Legislative Audit
Committee ordered a state audit to determine, inter alia, whether the Mayor, City Council,
or other officials engaged in any wrongdoing or legal violations in referencing the false

$650 million projection.

CBM-SF\SF545279.2 -9.
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The City Adopted a Plan to Place a Measure on the Ballot to Dramatically
Curtail Existing Retirement Benefits and Limit Fature Benefits

45. Returning to the origins of the ballot measure itself, in the May 13, 2011
Memorandum re: Fiscal Concerns mentioned supra, the City’s Mayor recommended that
the City Council approve a ballot measure to amend the San Jose City Charter to
dramatically decrease retirement benefits for current retires and current/future employees,
as well as to require voter approval of future increases in retirement benefits for these
same employees. The Mayor recommended setting a maximum level of retirement
benefits (that, in some cases, were less than current employees and retirees earn currently)
that could not be exceeded without voter approval.

46. At a meeting on May 24, 2011, the City Council approved the Mayor’s
recommendation and directed City Council staff to draft a proposed ballot measure that, if
approved by the voters of the City of San Jose, would implement the Mayor’s
recommendations, -

47. In mid-July, the STPOA and the City began bargaining over retirement
benefits. The negotiations concerned retirement benefits, the baflot measure and SJPOA’s
opt-in. |

48. Over the following four (4) months, the parties met and conferred at least
13 times, including on July 13, August 2, 25, 30, and 21, September 13, 15, and 27, and
Oétober 5,12, 14, 17, and 20. During the Retirement Negotiations, the parties bargained
over various proposals put forth by the STPOA and the City regarding retirement
generally, along with bargaining about the specific language of the proposed ballot
measure. In the course of the negotiations, the City passed proposals on the following
subjects unrelated to the ballot measure: Retirement benefits for New Employees; Retiree
Healthcare Benefits For New Employees; Supplemental Retiree Benefit Reserve
(“SRBR”); Healthcare Cost Sharing; and Workers’ Compensation Offset. For example,
the City proposed to change the retirement benefits for new employees, such that the

pension benefits formula for employees hired after April 1, 2012 would be 1.5% per year
CBM-SF\SF545279.2 -10-
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of service, subjéct to a maximum of 60% of final compensation, and raising the retirement
year to 60 years old, The City also proposed to cap any cost of living adjustments to 1%
per fiscal year and to limit the City’s maximum contribution to 9% of pensionable
compensation.

49. The Unions also made various proposals in the course of bargaining
unrelated to the ballot measure. For example, on September 26, 2011, they proposed a
three-tier retirement model that maintained the status quo for active employees but created
a second tier for new hires and opt-ins with reduced retirement benefits.

50. Throughout these discussions, the City continued to represent that its
pension costs were projected to increase annually to approximately $650 million by 2016.
As detailed above, these representations were knowingly false and without basis.

51. The negotiations were made more difficult by the City’s own
acknowledgement that the changes to retirement benefits being proposed by the ballot
measure were of questionable legal validity.

52. The partics met and conferred until approximately October 31, 2011, but
unfortunately were unable to reach an agreement. On November 15-16, 2011, the parties
participated in mediation in an effort to resolve their differences. The mediation was not

successful.

Without Providing the SJPOA With Notice and an Opportunity to Bargain,
the City Adopted Language for its Retirement Ballot Measure

53. On December 6, 2011, the City Council adopted Resolution 76087 and
appfoved a ballot measure for the June 2012 election ballot, which, infer alia, would
implement dramatic reductions in Police Officers’ retirement benefits beginning June 24,
2012, The draft ballot measure language approved by the City Council was prepared on
December 5, 2011, though largely based on the November 22 version, and was approved
by the Council the following day, without providing the STPOA with notice and an
opportunity to bargain, as required by the MMBA. (Gov. Code § 3504.5 [requiring notice

and opportunity to bargain before adoption of “ordinance, rule, resolution, or regulation
CBM-SF\SF345279.2 -11-
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directly relating to matters within the scope of representation proposed to be adopted by
the governing body”]; Seal Beach, supra, 36 Cal,3d at 602.)

54. The ballot measure language approved by the City Council on December
6, 2011, would dramatically reduce the pension benefits of STPOA-represented Police
Officers by forcing current employees into a new retirement plan that, inter alia, severely
reduces accrual rates, dramatically increases minimum retirement age and service
requirements, cuts the maximum cost-of-living adjustment in half (from 3% to 1.5%), and
slashes survivorship and disability retirement benefits. Police Officers who elect not to go
into the misnomered “Voluntary Election Program,” would be punished by slashing their .
salartes and requiring that they pay 50% of existing unfunded liabilities.

55. The City agreed to meet with the STPOA once in late December 2011 and
once in early January 2012. However, during those meeting, the City stated its belief that
the parties were at impasse and that it was not obligated to further bargain about the ballot
measure,

56. On February 8, 2012, NBC Channel 11, a San Jose area television station
produced an in{festigative report alleging that the City had deliberately overstated its
potential pension liability for political reasons. The report suggested that the City’s
overstatements were deliberate, and designed to support both the Mayor’s budget proposal
and his proposal for the Declaration of Fiscal Emergency. To wit, in an interview with
NBC, when asked the basis for the $650 million city pension liability projection, Mayor
Reed acknowledged that the sole source for the $650 million figure was the City’s
Retirement Services Direotof, Russell Crosby. In the same interview, Mr. Crosby stated
about the $650 million estimation: “That was a number off the top of my head.” He also
stated that: “The Mayor was told not to use that number .., that the number was 400

[million dollars].”
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As a Result of Improvements in the City’s Financial Condition
and Pension Fund Performance, the Bargaining-Related Circumstances
Have Changed and Any Asserted Impasse is Necessarily Broken

57. In light of the developments regarding the City’s improved financial
condition and the dramatically-reduced projections of retirement related costs over the
next few years, an ostensible bargaining impasse was broken. (See Kit Manufacturing
Co., Inc. and Sheet Metal Wofkers Int'l Assoc., Local 213, AFL-CIO (1962) 138 NLRB
1290, 1294-1295 [improvement in employer’s financial condition breaks impasse].) In

recent weeks, for example, the City actually reported a surplus of $10 million in its budget

Without Providing the SIPOA With Notice and an Opportunity to Bargain,
the City Adopted Revised Language for its Retirement Ballot Measure

58. On February 21, 2012, the City, through its Director of Labor Relations,
provided the STPOA with a copy of a revised version of its ballot measure and informed
the SJPOA that the City Council intended to take a final vote on language for a June 2012
ballot measure at its regularly-calendared session on March 6, 2012. Infer alia, the
measure language was amended to move its effective date to June 23, 2013.

59.  On February 24, 2012, the STPOA made a request to bargain about the
February 21, 2012 ballot measure. The letter noted that the February 21, 2012 revised
measure contained significant changes from the December 6, 2011 version and
specifically referenced a concession by the City Manager that it contained “many
significant changes and moveﬁent from earlier drafts.” The SJPOA noted that it “had no
opportunity to bargain about this new ballot language.”

60. On February 27, 2012, the City’s Labor Relations Director, Alex Gurza
responded to the STPOA’s February 24 communication by conditioning any resuinption of
bargaining on the Association (1) making a concession that the City deemed in its
subjective opinion to be “sufficient” and (2) that such concession be capable of being
“ratified prior to March 6.”

61. On February 28, 2012, five California State Assembly members and two

State Senators requested that the California Legislature’s Joint Legislative Audit
CBM-SINSFS45279.2 -13-
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Committee conduct an audit into the City’s general finances and current and future
pension obligations (“the State audit request™), They asked that: "The audit should focus
on all projections used by the City and/or its elected ofﬁc;iais that include, but may not be
limited to, $400 million, $431 million, $570 million, and $650 million.”

62. On March 6, 2012, the San Jose City Council adopted a resolution to
place the February 21, 2012 version of the pension ballot measufe on the June 2012
election ballot.

63. The ballot measure language approved by the City Council on March 6,
2012, if enacted by the voters, will dramaticaily reduce the pension benefits of STPOA-
represented Police Officers in the same ways as the prior version approved by the City
Council on December 6, 2011. The February 21, 2012 version of the 'pension reduction
ballot measure adopted by the City Council on March 6, 2012 also including new
language dictating that, if adopted, the City would file as lawsuit seeking a declaration as
to the legality of the various pension reduction provisions delineated in the measure.

04.  On March 7, 2012, the California State Legislature’s Joint Legislative
Audit Commiitee voted to audit the City’s finances in response to the February 28, 2010
letter referenced supra. The committee directed the state auditor to give the audit priority
status.

65. These actions and plans were made by the City unilaterally and without
providing the SJPOA with notice and an op'portunity to “meet and confer ... before [the
City] proposed charter amendments which affect matters within their scope of
representation.” (Seal Beach, supra, 36 Cal.3d at 602.)

Jurisdiction and Venue

66. It is well-established that a labor association not subject to the
jurisdiction of the Public Employment Relations Board (“the PERB”) may file suit in the
Superior Court to seek enforcement of rights and redress for wrongs arising under the
MMBA. (Santa Clara County Counsel Attorneys Assoc. v. Woodside (1994) 7 Cal.4th

525, 538-540.) Pursuant to Government Code section 351 1, the SJPOA and the Police
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Officers it represents are not subject to the jurisdiction of the PERB. Therefore, this Court
has jurisdiction to adjudication this action.

67. All parties exist and reside within the County of Santa Clara, and all
relevant actions and omissions took place within the County of Santa Clara, making this

Court the appropriate venue for this action.

FIRST CAUSE OF ACTION

Declaratory Relief (C.C.P. § 1060 et seq.) for a Declaration of Rights and
Duties Under the Meyers-Milias-Brown Act, Gov, Code § 3500 ef seq.

68. Peiitioner hereby incorporates by reference all of the foregoing
paragraphs as though fully set forth herein.

69. The City was responsible for the acts or omissions complained of herein.

70. An actual controversy has arisen and now exists between Petitioner and
the City concerning their respective rights, duties, and obligations under the MMBA.
Petitioner contends that by the foregoing acts and omissions, the City has committed
unfair labor practices in violation of the MMBA by: (1) proposing and adopting a
resolution to put on the June 2012 election ballot a measure that would dramatically
curtail retirement and other benefits for Police Officers without first providing notice and
an opportunity to bargain to the SJPOA; (2) after tﬁc fact, engaging in bad-faith
bargaining by, inter alia, insisting that the STPOA was required to convince the City to
undo its fait accompli and asserting that the City was under no obligation to bargain with
the SJPOA in any event; (3) knowingly providing the SJIPOA with inaccurate information
regarding the City’s projected i)ension costs; and (4) failing and refusing to return to
bargaining on the asserted basis that the parties were at impasse even after significantly
changed circumstances required a resumption of bargaining , including an improved
financial outlook for the City, greatly improved pension fund performance, and significant
monetary goncessions by the SIPOA.

71. The SJPOA is informed and believes that the City disputes the allegations

regarding its obligations under the MMBA and its ostensible violations of the Act.
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72. At all times mentioned herein, the City has been able to perform its
obligations under the MMBA. Notwithstanding such ability, the City failed and refused,
and continues to fail and refuse, to perform its statatory duty under the MMBA.

73. Petitioner desires a judicial determination of its rights and a declaration of
the City’s obligations under the MMBA. Petitioner requests that this court declare that
the City was and is required to provide accurate financial information and to meet and
confer in good faith with the STPOA prior to proposing and/or adopting a ballot measure
to curtail pension or other benefits for Police Officers represented by the STPOA, and that,
by the above-described actions and omissions, the City violated these obligations.
Petitioner further desires and requests that this court declare that it would be unlawful for
Respondents to place the City’s retirement measure on the June 2012 ballot in light of the
City’s failure to abide by its bargaining obligations under the MMBA.

WHEREIFORE, Petitioner pray for the relief set forth below.

SECOND CAUSE OF ACTION

Injunctive Relief (C.C.P. § 525 et seq.) to Prevent Unlawful Unilateral
Action in Violation of the Meyers-Milias-Brown Act, Gov. Code § 3500 et seq.

74, Petitioner hereby incorporates by reference all of the foregoing
paragraphs as though fully set forth herein.

75. The City was responsible for the acts or omissions complained of herein.

76. The MMBA prohibits the City from (1) proposing and adopting a
resolution to put on the June 2012 election ballot a measure that would dramatically
curtail retirement and other benefits for Police Officers without first providing notice and
an opportunity to bérgain to the STPOA; (2) after the fact, engaging in bad-faith and
surface bargaining by, inter alia, insisting that the SIPOA was required to convince the
City to undo its fait accompli and asserting that the City was under no obligatidn fo
‘bargain with the SJPOA in any event; (3) knowingly providing the STPOA with inaccurate
information regarding the City’s projected pension costs; and (4) failing and refusing to

return to bargaining on the asserted basis that the parties were at impasse even after
CBM-SISF545279.2 ‘ -16-
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significantly changed circumstances required a resumption of bargaining , including
vastly improved financial outlook for the City, greatly improved pension fund
performance, and significant monetary concessions by the STPOA.

77. No adequate remedy exists at law for the injuries suffered by the SJPOA
as alleged herein, insofar as the violation of statutory rights has been made, and may
continue to be made, and cannot be protected against absent injunctive relief. If this Court
does not grant injunctive relief of the type and for the purpose specified below, the STPOA

and its members will suffer further irreparable injury. Indeed, “failure to bargain in good

- faith has long been understood as likely causing irreparable injury to union

representation.” (Small v. Avanti Health Systems, LLC (9th Cir, 2011) 661 F.3d 1180,
1193; see also id. at 1194 [failure to bargain is likely to cause irreparable harm “absent
some unusual circumstance indicating that union support is not being affected or that
bargaining could resume without detriment as easily later as now”}.)

78. Conversely, the City will suffer no harm by being required to withdraw
its current ballot proposal and bargain with the SJPOA, as significant parts of its revised
measure would not go into effect until June 23, 2013, until a declaratory relief action has
been determined, post-election, and until IRS approval has been secured on the proposed
opt-in plan.

79.  As aresult, Petitioner requests that this court preliminarily and
permanently enjoin Respondents from placing the City’s retirement measure on the June
2012 ballot and restrain the City from engaging in the unfair labor practices delineated
supra. Petitioner is informed that ballots will be printed on or about April 16, 2012.

WHEREFOQORE, Petittoner pray for the relief set forth below.

THIRD CAUSE OF ACTION

Writ of Mandate (C.C.P. § 1085 ef seq.) Requiring Compliance with the Duty to
Meet-and-Confer Under the Meyers-Milias-Brown Act, Gov, Code § 3500 ef seq.

80. Petitioner hereby incorporates by reference all of the foregoing

paragraphs as though fully set forth herein.
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81, The City was responsible for the acts or omissions complained of herein.

82. The MMBA, and the case law interpreting it, impose clear, present, and
ministerial duties that the City must provide accurate financial information and meet and
confer in good faith with the SJPOA in an attempt to reach agreement or narrow the
parties differences prior to proposing a ballot measure that would curtail or otherwise
impact Police Officers’ retirement benefits and/or other terms and conditions of
employment.

83. Petitioner and its members have a clear, present, and substantial right to
require the City to perform its duties under the MMBA, particularly to meet and confer
with the SJPOA in an attempt to reach agreement or narrow the parties differences prior to
taking actions that would curtail or otherwise impact Police Officers’ retirement benefits
and/or other terms and conditions of employment.

84. At all times mentioned herein, the City has been able o perform its
ministerial duties described above. Notwithstanding such ability, the City failed and
refused, and continues to fail and refuse, to perform its ministerial duty under the MMBA.

85. Petitioner has no right of appeal from the failure of the the City to act as
required by Jaw. Petitioner has no available administrative remedy to contest the action,
and it has no other plain, speedy, or adequate remedy in the ordinary course of law other
than the relief sought in this action. Therefore, Petitioner SJPOA seeks a peremptory writ
of mandate compelling the City to.comply with its mandatory duties under the MMBA.

WHEREFORE, Petitioner prays for the relief set forth below.

PRAYER

WHEREFORE, Petitioner SJPOA prays for the following relief:

1. A declaration that the City was and is required to provide accurate
financial information and to meet and confer in good faith with the SJPOA prior to
proposing and/or adopting 'a ballot measure to curtail pension or other benefits for Police
Officers represented by the SJPOA, and that, by the above-described actions and

omissions, the City violated these obligations;
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2. A preliminary and permanent injunction prohibiting Respondents from
placing the City’s retirement measure on the June 2012 ballot, enjoining the City from
engaging in the unfair labor practices delineated herein, and requiring the City to fully
comply with its statutory meet and confer obligation over its February 21 ballot measure
before putting it forward at an election;

3. A writ of mandate compelling the City to abide by its ministerial duties
under the MMBA to provide accurate financial information and to meet and confer in
good faith with the STPOA in an attempt to reach agreement or narrow the parties
differences prior to proposing a ballot measure that would curtail or otherwise impact
Police Officers’ retirement benefits and/or other terms and conditions of employment; and

5. As against the City:

a.  For any and all actual, consequential, and incidental damages
according to proof, including but not limited to damages that have been or may be
suffered by members of the STPOA and all costs incurred by the STPOA in
attempting to invoke the statutory rights of the association and its members;

b.  For attorneys’ fees pursuant to California Code of Civil Procedure
section 1021.5, Government Code section 800, or otherwise;

c.  For costs of suit herein incurred; and

d.  For such costs and further relief as the Court deems just and proper,

Dated: March 26, 2012

CARROLL, BURDICK & McDONQUGH LLP
P e

By

Jonathan Yank
Jennifer Stoughton
Attorneys for Petitioner/Plaintrff
San Jose Police Officers' Association

\5 GreggMcLean Adam

CBM-SF\SF545279.2 -19-

AMENDED VERIFIED PETITION POR WRIT OF MANDATE AND COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF




D0 =] v B W N e

[ o T 5 TR N B e e e e e e T e e ey

VERIFICATION

I, Jonathan Yank, am one of the attorneys for Petitioner herein and am
authorized to execute this on its behalf. I have read the Verified Petition for Writ of
Mandate and Complaint for Declaratory and Injunctive Relief and am informed and
believe, and thereon allege, that the matters stated therein are true and correct. I sign this
verification on behalf of Petitioner, pursuant to Code of Civil Procedure section 446, since
an extenuating circumstance exists in that Petitioner is absent from the county in which
my office is located.

I declare under penalty of perjury under the laws of the State of California that
the foregoing is true and correct and that this verification was executed on Maxch 26, 2011
at San Francisco, California.

—
U dofathan Yank
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G‘rreg%l McLean Adam, No. 203436
Jonathan Yank, No. 215495

Gonzalo C, Martinez, No. 231724

Jennifer S. Stoughton, No, 238309

CARROLL, BURDICK & McDONOUGH LLe
Attorneys at Law

44 Montgomery Street, Suite 400

San Francisco, CA 94104

Telephone:  415.989.5900

Facsimile: 415.989.0932

Email: gadam@cbmlaw.com

Attorneys for Plaintiff
San Jose Police Officers’ Association

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SANTA CLARA
SAN JOSE POLICE OFFICERS' No.
ASSOCIATION, ’
COMPLAINT FOR DECLARATORY AND
Plaintiff, INJUNCTIVE RELIEF FOR:
V. (1) VIOLATYON OF CALIFORNIA

CONSTITUTIONAL CONTRACTS CLAUSE;
CITY OF SAN JOSE, BOARD OF

ADMINISTRATION FOR POLICE (2) VIOLATION OF CALIFORNIA
AND FIRE DEPARTMENT CONSTITUTIONAL TAKINGS CLAUSE;
RETIREMENT PLAN OF CITY OF ‘
SAN JOSE, and DOES 1-10, (3) VIOLATION OF CALIFORNIA DUE
inclhusive, PROCESS;

Defendants, {(4) VIOLATION OF CALIFORNIA FREEDOM

OF SPEECH—RIGAT TO PETITION;

(5) VIOLATION OF SEPARATION OF
POWERS DOCTRINE;

(6) BREACH OF CONTRACT;
(7) VIOLATION OF MMBA;

(8) VIOLATION OF CAL. PENSION
PROTECTION ACT. '
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Plaintiff SAN JOSE POLICE OFFICERS’ ASSOCIATION (“SJPOA” ot
“Plaintiff”) on behalf of its members brings this action for declaratdry, injunctive and
6ther relief asking the Court to declare unconstitutional and temporarily and permanently
enjoin implementation of proposed changes to the San Jose Police and Fire Department
Retirement Plan:

1. Plaintiff challenges provisions of “The Sustainable Retirement Benefits
and Compensation Act,” which was passed by the San Jose electorate as Measure B at the
June 5, 2012 election (“Measure B™), and which will amend provisions of the Saﬁ Jose
City Charter in ways detrimental to the SJPOA and its members, Unless restrained,
Measure B will become effective immediately and directs the City Council with the goal
that implementing ordinances “shall become effective no later than September 30, 2012.”

2. Numerous provisions of Measure B violate the California Constitution on
their face and as applied to Police Officers who were participants in the 1961 Police and
Fire Department Retirement Plan (“Retirement Plan™) on or prior to June 5, 2012, in that
Measure B:

a.  substantially impairs these employees’ contracts with the City of
San Jose for the Retirement Plan and benefits in place when they began working for the
police department, and as improved during their employment;

b.  constitutes a taking of private property rights without just
compensation -or due process;

c.  violates their right to free speech and to petition the courts through a
“poison pill” that punishes employees if they successfully challenge portions of Measure
B;

d.  violates the separation of powers doctrine by giving the City
ultimate authority over whether an unlawful ordinance implementing Measure B should

be amended or severed;
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e.  impairs SJPOA members’ rights under their Memorandum of
Understanding (“MOA”") with the City by unilaterally increasing contributions for future
reliree medical benefits above what is contractually agreed;’

f.  violates the Meyers-Milias-Brown Act (“MMBA™), Gov. Code
section 3500, ef seq., by unilaterally reducing employee salaries—a mandatory subject of
bargaining—if Section 1506-A of Measure B is declared invalid; and
| g.  violates the California Pension Protection Act by abrogating the
fiduciary duties of the Board of Administration for Police and Fire Department Retirement
Plan (“Retirement Board™} to current and future retirees, "’

3. Hundreds of current Police Officers on whose behaif Plaintiff brings this
action will suffer severe and irreparable harm upon implementation of Measure B and
amendment of the Charter. Among other things, Measure B forces employees to make the
Hobson’s choice between standing on their existing pension rights and having their
existing salaries reduced by as much as 16%, or “voluntarily” dpting into a second tier
Retirement Plan with lesser benefits so they can keep their current salaries. Measure B
also has numerous other consequences for Police Officers as further described herein,
including detrimentally changing the definition of disability retirement, authorizing
suspension of cost-of-living adjustments, eliminating the Supplemental Refirement
Benefits Reserve program, and dfamatically increasing salary deductions for future retiree
healthcare, |

4. Measure B also discourages employees from exercising their freedom of
speech rights, including their right to petition the courts for redress. For example, it

specifically provides that if its lesser “voluntary” retirement prdgram is “itlegal, invalid or

unenforceable as to Current Employees . . . then . . . an equivalent amount of savings

shall be obtained through pay reductions.” It also gives the City ultimate authority to
decide whether any implementing ordinance determined to be unlawful should be
“amend[ed] ... or ... sever[ed],” regardless of any court order obtained by employees

enforcing their rights,
CRM-SFSF549229.8 3.
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JURISDIC‘TION AND VENUE

5. All parties exist and reside within the County of Santa Clara, and all
relevant actions and omissions took place within the County of Santa Clara, making this
Court the appropriate venue for this action.

THE PARTIES

6. | Plaintiff STPOA is é California nonprofit unincorporated labor
association representing over a thousand individuals working in Police Officer
classifications in Bargaining Units 11, 12, 13 and 14 (collectively “Police Officers™)
employed by the City of San Jose. SIPOA’s purposes include édvocating for the interests
of its members with respect to their collective bargaining rights, including their pension
and retirement rights. SJPOA brings this action on behalf of itself and its members,
having standing to do so under the doctrine articulated by the California Supreme Court in
Professional Fire Fighters v. City of Los Angeles (1963) 60 Cal.2d 276, and Int 'l Assoc. of]
Fire Fighters v. City of Palo Alto (1963) 60 Cal.2d 295. * '

7. The members of SJIPOA are current employees of the City of San Jose
who were induced to accept positions in and continued to work in the police department in
reasonable reliance that they had the “collateral right to earn future pension benefits
through continued service, on terms substantially equivalent to 'those” existing at the time
they began wotking for the city, or enhanced during their service with the City.
(Legislature v. Eu (1991) 54 Cal.3d 492; Carman v. Alvord (1982) 31 Cal.3d 318.)

8. Despite serving in the capital of Silicon Valley, San Jose Police Officers
are amongst the lowest paid Police Officers in the Bay Area, They previously agreed to a
10% reduction in total compensétion, effective since July 1, 2011 and continuing at least
until June 30, 2012. They currently pay approximately 10.46% of their salary towards
normal cost retirement contributions. They also currently pay an additional 7.01% of their
salary towards retiree medical benefits—a contribution rate that far exceeds the industry
standard. Under Measure B, Police Officers’ payments would éubstantially increase

through additional salary deductions, further decreasing their net income.
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9.  The City of San Jose (“City”) is a charter city t‘hat employs the members
of SJPOA and has established the Retirement Plan. The City is governed by the San Jose
City Charter (“Charter”) and by superseding state law. Labor-management relations
between the SJPOA and the City are governed by the MMBA.

10.  The Retirement Plan is administered by Defendant Board of
Administration of the Police and Firemen Retirement Plan (“the Board™), whose fiduciary
duties are to current and future beneficiaries. The Board has no authority over any
changes to the structure or implementation of the Retirement Plan, The Board is sued
because of its role in administering the benefits at issue in this lawsuit.

11.  The terms and conditions of SJPOA members’. employment, including
their right to certain retirement benefits and their current salaries, are governed by aMOA
between the SIPOA and the City, which was entered into pursuant to the Meyers-Milias-
Brown Act, Government Code section 3500, et seq.

BACKGROUND

12, The San Jose City Charter establishes that the City }‘1as a duty to establish
and maintain a retirement plan for its employees. As further described herein, the Charter
mandates certain minimum retirement benefits for Police Officers. |

13.  The Retirement Plan applicable to Police Officers is contained in the San
Jose Municipal Code. The Charter imposes on the City a duty to keep the Retirement
Plan actuarially sound.

14. The Retirement Plan is funded by contributions from employees and the
City as specified in the funding provisions of the City Charter, Municipal Code, and
MOA.

15, In the spring and early summer of 2011, SJPOA and the City had lengthy

negotiations over retirement benefits during collective bargaining negotiations.
Specifically, the City represented that, according to its projections, retirement costs were.

rapidly escalating and needed to be reduced.
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16.  The STPOA and the City agreed to continue negotiations on pension and
retiree health care benefits for current and future employees, even though they had
reached agreement on the other terms and conditions of employment.

17.  The City subsequently began a campaign to reduce all City employees’
pension benefits, including those of Police Officers, through a City-sponsored voter ballot
initiative and a threatened declaration of fiscal emergency. If implemented, Measure B
will amend the San Jose City Charter. _

18.  To support the City’s efforts to declare a fiscal emergency and the ballot
measure, the City’s mayor asserted repeatedly in public statements and press releases that,
by Fiscal Year (“FY™) 2015-16, the City’s retirement contribution costs would reach $650
million per year. ' ‘

19. Onluly S, 2011, certain City Council members formally proposed a
ballot initiative that would unifaterally reduce retirement benefits of all City employees,
including those represented by STPOA., The ballot measure was purportedly directed at
reducing the City’s retirement costs to FY 2010-2011 levels by FY 2015-16,

20.  The City’s projected retirement contribution increases were partly rooted
in the City’s reduced contributions during times when the Retirement Plan had an
actuarial surplus.! For example, in fiscal years 1993 through 2004 the City reduced its
contributions into the Retirement Plan by approximately $80 million. The Retirement
Board later concluded in 2011 that, had the City not reduced its: contributions during that
time period, the $80 million would have grown to $120 million.. That increased the
Retirement Plan’s Unfunded Actuarial Liability by approximately 44%.

21.  OnDecember 1, 2011, the independent actuary for the Retirement Plan
issued a report with updated projections for the City’s prospective retirement costs which
showed that the City's retircmeqt contributions would be far less than previously

estimated and far less than the City.had been relying on as justification for the proposed

' An actuarial surplus is defined as a situation where the actuarial value of the assets in the
retirement fund is more than the value of the plan’s actuarial liability,
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declaration of fiscal emergency and ballot measure. Specifically, the report showed that
the City’s contributions for Fiscal Year 2012-13 for the Police and Fire Retirement Plan
would be approximately §55 million less than previously expected.

22, AtaCity Council meeting on December 6, 2011, the Mayor withdrew his
proposal to have the City Council declare a fiscal emergency. Even though there was no
fiscal emergency, the City Council nonetheless proceeded with.placing the ballot measure
before the voters.

23. On February 21, 2012, the City issued a revised ballot measure. On
March 6, 2012, the City Council voted to place that revised ballot measure (“Measure B”)
on the June 5, 2012 election ballot. On April 10, 2012, the Sixth Appellate District Court
of Appeal found the ballot statement of issue was “impermissitﬂy partisan,” and ordered
the City to revise it, which it did.

24, Measure B was passed by the San Jose electorate on June 5,2012. If
allowed to go into effect, Measure B will change SJPOA members’ retirement benefits
and the Retirement Plan as further described below,

POLICE OFFICERS’ RIGHTS UNDER THE RETIREMENT PLAN AND MOA

25. The Retirement Plan established by the pre-Measure B City Charter and
the San Jose Municipal Code gives Police Officers constitutionally-protected and vested
contractual and property rights to certain pension benefits and the right to proceed under
the Retirement Plan in place when they began working for the City, as well as any
improvements to those benefits made during their employment with the City.

26.  SJPOA members” benefits and rights became vested when they accepted
their positions with the City or, with respect to any improvements to those benefits, when
they continued laboring for the City. Tn exchange for these benefits and rights, STPOA
members accepted their positions with the City and will continue to as they have in the
past dutifully labor for the City of San Jose.

27, The City Charter prescribes certain minimum benefits for Police Officers.

The Charter expressly states that the City “may grant greater or additional benefits.”
CBM-SRSF549220.8 ) iy '
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There is no provision for reducing employee benefits or for reducing benefits below the
minimum in the Charter. As further described herein, Police Officers’ pension rights arise
from the Charter, the Municipal Code, and the MOA.

28.  Service Retirement and Pension Caleulation. The Charter (Section
1504) establishes Police Officers’ right to service retirement. The Municipal Code
provides that Police Officers are eligible to begin receiving service retirement benefits at
age 50 with 25 years of service, at age 55 with 20 years of service, or at any age following
30 years of service. Upon retirement, they are entitled to a pension calculated according
to the following formula contained in Municipal Code section 3.36.809: 2.5% of final
compensation for each year of service up to 20 years, plus 4% of final compensation for
each year of service between 21-30 years up to a cap of 90% of final compensation.

29. Disability Retirement and Pension Calculation. The Charter (Section

. 1504) establishes Police Officers’ right to disability retirement and defines “disabled” as

“the incurrence of a disability . . . which renders the officer or employee incapable of
continuing to satisfactorily assume the responsibilities and perform the duties anﬁ
functions of his or her office or position and of any other office or position in the same
classification of offices or positions to which the City may offer to transfer him or her ....”
(emphasis added). Upon disability retirement, Police Officers are entitled to a pension
calculated according to the following formula in Municipal Code section 3.36.1020: 50%
of final compensation, plus 4% of final compensation for each full year of service
exceeding 20 years, to a cap of 90% of final compensation. ,

30. Splitting of Normal Retirement Costs According te 3:8 Ratio. The
Charter (Section 1504) and Municipal Code (Section 3.36.410Y establish that Police
Officers contribute 3/1 1ths of the normal costs of maintaining the Retirement Plan, and
the City pays 8/11ths,

31. City Pays All Unfunded Actuarial Liability (“UAL”$ for Pensions,
The Municipal Code (Sections 3.36.1520 and 3.36.1550)'€stab1,ishes that the City pays
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any UAL generated by the Retirement Plan.” Under the Retirement Plan, the City is
required to pay UAL and Police Officers did not pay UAL for pensions.

32. When the Retirement Plan generated an actuarial surplus, the City reaped
all of the benefits and used those excess earnings to reduce iis ¢ontribution rates during
FYs 1993-2004 by approximately $80 million. According to the Retirement Board, that
$80 million would have grown to $120 million and increased the existing UAL by 44%.

33, Yearly Cost of Living Adjustments (“COLA?"). The Municipal Code
(Section 3.44.150) establishes Police Officers’ right to an annual 3% COLA to pension
benefits upon retirement. The normal cost of the COLA is fimded by contributions from
Police Officers and the City oﬁ a 3-8 basis (Section 3.44.090) to fund the normal cost.

34, Supplemental Retiree Benefit Reserve (“SRBR”) Payments, The
Municipal Code (section 3.36.580) also establishes a supplemental retirement benefit
reserve, funded from employee and City contributions and administered solely for the
benefit of Retirement Plan members, from which the Retirement Board has the discretion
to make a variable annual payment to retirees based on investment performance.

35. Coniribution Rates for Retiree Healthcare, Employee contribution
rates for retiree healthcare are established through the collective bargaining process.
Thus, the MOA sets Police Officers’ contribution rates for retiree healtheare,
Specifically, contrtibutions for retirce medical benefits are made by the City and Police
Officers on a 1:1 ratio. The MOA caps any increase in these coniribution rates for Police
Officers at 1.25% per year. The MOA. further provides that employees shall not pay more
than 10% of their pensionable salary to fund retiree healtheare. . Currently, SJPOA
members pay 7.01% of their pensionable pay toward retiree healthcare costs, which will

increase to 8.26% on July 1, 2012 under the MOA.

2 UAL is “the difference between actuarial accrued liability and the valuation assets in a
fund. [Citation] Most retirement systems have [UAL]. ... [UAL] does not represent a
debt that is payable [in full] today.” (County of Orange v. Association of Orange County
Deputy Sheriﬁ%; (2011) 192 Cal.App.4th 21, 34.)
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36. In enacting the Charter and Municipal Code sections described above,
and by ratifying the MOA, the City expressly and/or implicitly intended to bind itself to
these terms for current Police Officers. These rights became protected vested rights when
these officers began working with the City (or continued to work following benefit
improvements), and cannot be legislated away by the City or by ballot initiative. Nothing

in the Charter and the Municipal Code prohibits the creation of any implied rights.

MEASURE B: “THE SUSTAINABLE RETIRMENT BENEFITS AND
' ‘ COMPENSATION ACT”

37. Measure B makes a number of significant and detrimental changes to the
Retirement Plan and to retiree benefits established in the MOA affecting Police Officers.
All of these changes were made without any consideration and without giving Police
Officers comparable new advantages.

38. By its own terms, Measure B will immediately amend the San Jose City
Charter and “prevail{s] over all other conflicting or inconsistent wage, pension or post
employmeﬁt benefit provision in the Charter, ordinances, resolutions or other |
enactments.” Some of these changes take place immediately, while others will require
implementing ordinances, though Measure B would appear to r‘equire that the City begin
promulgating such implementing ordinances right away. Measure B provides that it is the
goal that any implementing ordinances “shall become effective no later than September
20,2012

39, Measure B does not purport to retroactively change the pension formulas

for prior service years and only purports to apply prospectively.

Sections 1506-A and 1507-A: A “Voluntary” Choice Between Giving Up the Right to
Current Level of Salary Now or Giving Up Future Refirement Benefits

40.  The core of Measure B is the misleadingly-titled “Voluntary Election
Program™ (*VEP”) which creates “an alternative retirement program? that would provide
benefit levels that are /ess favorable than those ouilined above. Employees who “opt in”

to the VEP will maintain their current salaries and the current 3:8 cost-sharing ratio for the
CBM-SFSF549220.8 -10-
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normal costs. By contrast, Police Officers who elect to remain in the current Retirement
Plan for future service credits will be forced to pay up to 50% of the pension UAL
through a reduction in their current salaries up to 16%. This Hobson’s choice is contained
in Sections 1506-A and 1507-A of Measure B. .

41. Section 1506-A mandates that employees not entering the VEP will have
their salary reduced by as much as 16% in order to pay for up to half of the pension UAL.
Although Measure B styles this reduction as an “adjust{ment] through additional
retirement confributions,” Measure B would effectively require Police Officers (who have
never paid UAL contributions for their pensions) to offset the City’s UAL costs through
salary deductions resulting in reductions to take-home pay without giving them any
comparable advantage.

' 42. Section 1507-A sets out the VEP which caps employees’ pension benefits
and prospectively changes the pension formula for those employees “voluntarily”
“opting” into this system. Section 1507-A mandates that such employees “will be
required to sign an irrevocable election waiver (as well as their spouse or domestic
partner, former spouse or former domestic partner, if legally required) acknowledging that
the employee irrevocably relinquishes his or her existing level of retirement benefits and
has voluntarily chosen reduced benefits.”

43. The VEP imposes a reduced retirement benefits formula as follows: 2%
of final compensation for each year of prospective service, up to a cap of 90% of final
compensation. It re-defines “final compensation™ as “the average annual pensionable pay
of the highest three consecutive years of service.” Section 1507-A also increases the
retirement age to 57 for Police Officers, including the cligibility to retire after 30 years of
service, and disallows retirement befote age 50. It caps COLA increases at 1.5% per

fiscal year. Finally, it imposes a new requirement that an employee is eligible for a full

- year of service credit only upon reaching 2080 hours of regular time worked, excluding

overtime.
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44. In exchange for giving up their rights, Police Officers entering the VEP

keep their current salaries, do not pay UAL and retain the 3:8 cost-sharing ratio—rights

“ which Police Officers already have. Police officers forced into VEP would thus receive

no comparable advantage for the waiver of their rights,

45. The VEP presents a Hobson’s choice that is unconscionable and unlawful
because current employees have no meaningful choice. The City is obligated by the
MOA to maintain contractual salaries and retiree healthcare contributions at the agreed

rate, and is also obligated by the Charter and Retirement Plan to pay Police Officers the

- benefits under the retirement system in place when they began working for the City, as

well as any enhancements made during their service with the City. The City may not
lawfully renege on either of its obligations, let alone penalize current employees for
standing on their rights,

46. An employee’s election under the VEP is not “voluntary” at all and fails
for lack of consideration in the form of a comparable advantage because, regardless of
what decision an employee makes, he or she is forced to give up valuable rights protected
under the law. Further, any such choice is made under economic duress because
employees not electing the VEP have their salaries reduced by as much as 1.6%.

47.  Although the VEP would require IRS approval, Measure B mandates that
the “compensation adjustments” shall be effective regardless of ‘whether IRS approval has
been given and regardless of whether the City Council has implemented the VEP.,

48.  The City has known since at least January of 2012 that the VEP will not
receive IRS approval in 2012 and is likely never to receive such approval, Nonetheless,
the City Council voted to put Measure B, including the VEP, on the June 5, 2012 ballot,

Section 1509-A: Evisceration of Disability Retirement Availability

49. Section 1509-A of Measure B immediately and radically alters Police
Officers’ rights to disability retirement by unjlateraily imposing numerous burdensome
requirements, including that “City employees must be incapable of engaging in any

| gainful employment for the City.” (Emphasis added.) Specifically, Measure B re-defines
CBM-SP\SP549229.§ -12-
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" disability retirement for Police Officers by now requiring a determination that an

employee be unable to “perform any other jobs described in the City’s classification plan
in the employee’s department because of his or her medical condition,” (Emphasis
added.) The practical effect for a Police Officer is that if he or she is able to perform any
function within the police department-—including non-peace officer functions—he or she
is now ineligible for disability retirement. Under the current Retirement Plan, such an
employee would have been eligible for disability retirement if he or she could not perform
work within his or her own classification.

SO. Measure B further requires that a disability retirement assessment be
made even if there are no positions for which an otherwise-disabled Police Officer may be
eligible—i.¢., even if there are no vacancies for s;,lch jobs. That lmeans that if an
otherwise-disabled émployee is found to be able to perform non-peace officer functions in
his or her department but there is no available vacancy, that emploszee will be ineligible
for disability retirement. Even if there is an available vacancy, Measure B would not
require that the officer be placed in the vacancy. Under Measure B such an employee
would get nothing even though he or she was incapacitated in the line of duty, Measure B
does not provide employees with any comparable advantage for taking away this right.

Section 1510-A: Unfettered Right to Deny COLA Increases

51, Section 1510-A gives the City the right to deny COLA increases to non-
VEP and VEP employees alike. Upon a unilateral declaration of “fiscal and service level
emergency” by the City Council, it allows the City to suspend COLA increases to
applicable retirees (defined as “current and future retirees employed as of the effective
date of this Act”) for up to five years. Measure B does not require tha't the time period for
which COLAs are suspended have any nexus to the declared emergency. Nor does |
Measure B contain any definition of a “fiscal and service level emergency” or cven
require that the City Council’s suspension of COLASs be “reasonable” under the
circumstances or reasonably related to the declared emergency, Measure B does not

provide employees with any comparable advantage for taking eiway this right.
CBM-SPASFS49229.8 13-

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIER




RV T~ S . N S W S A S

[ N T N T o I e T . T S R WP T T o T T )

52.  Any “suspend[ed]” COLA increases are autoxﬁatically Jorfeited because
Measure B directs that COLAs “shall” only be restored “prospectively” and even then
only “in whole or in part.” Measure B provides no way for retirees to obtain past COLAs
to which they were entitled, nor does it provide a comparable advantage for the loss of
this protected right. |

53.  Additionally, Section 1510-A caps COLA increases once they are
“restore[d)” as follows: 3% for current retirees and non-VEP efnployees, and 1.5% for
VEP employees. There is also no requirement that any “restore{d]” COLAs be

“reasonable” under the circumstances or reasonably related to the declared emergency, let

“alone any provision for affected employees to obtain past COLAs to which they were

entitled.
Section 1511-A: Elimination of SRBR

54. Section 1511-A eliminates the SRBR in whole and with it any
supplemental benefits that Police Officers would have received during retirement, even
though such employees have; paid into the SRBR. It directs that any funds in the SRBR be
placed in the Retirement Plan and mandates that any supplemental benefits other than
those authorized by Measure B “shall not be funded from plan assets.” Measure B does
not provide employees with any comparable advantage for taking away this right.

55.  Elimination of the SRBR will have detrimental effects upon refirement of
Police Officers who paid into the SRBR in expectation they would receive that benefit.

Section 1512-A: Increases to Payment for Retiree Healthcare

56. Section 1512-A dramatically increases the amount that Police Officers

~will have to pay for retiree healthcare. Under Measure B, Police Officers would be

required to pay a full 50% of the normal cost and unfunded liability for the retiree
healthcare plan. This would have the effect of eliminating the 10% cap contained in the
MOA and, consequently, resulting in a significant net salary decrease, as the combined

cost is currently 32% of salary. That salary decrease is in addition to and cumulative with
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the other salary deductions under Measure B, which will have a detrimental impact on
SIPOA members.

57. Additionally, Measure B detrimentally re-defines “low cost plan” to
mean “the medical plan which has the lowest monthly premium available to any active |
employee in either the Police and Fire Department Retirement Plan or Federated City
Employees’ Retirement Plan.” That effectively makes it impossible for the SIPOA to
bargain over retiree medical benefits, as it will fix employees’ benefits to the lowest cost
plan City-wide, regardless of whether such plan was bargained for by another bargaining

unit or unilaterally imposed on another bargaining unit by the City.

Section 1513-A: Compromising Board’s Fiduciary Duties to
Current and Future Beneficiaries

58, Section 1513-A compromises the Retirement Board’s constitutionally-
based fiduciary duties to current and future beneficiaries, including STPOA members, by
forcing the Retirement Board to take into account “any risk nto the City and its residents”
in its actuarial analyses, by compelling the Retirement Board to equally “ensure fair and
equitable treatment for current and future plan members and taxpayers with respect to the
costs of the plans [,]” and requiring the Retirement Board to act with the objective “to
minimize ... the volatility of contributions required to be made by the City ....” These
changes violate Article X V], section 17 of the California State Constitution, which
mandates that the Retirement Board’s fiduciary duties are owed only to participants and
their beneficiaries.

Sections 1514-A and 1515-A: Poison Pill and Usurpiﬁg Judicial Function

59. Measure B would punish employees for exercising their constitutional
rights to challenge its provisions in the courts in af least two different ‘ways. It also usurps
the power of the judiciary,

60. Section 1514-A contains a wholly punitive “poison pill” that mandatcs
that if Section 1506-A(b}—which requires that the salaries of non-VEP, current

employees be reduced by as much as 16% to cover half of the UAL under the Retirement
CBM-SFASF549229.8 ~15-
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Plan—is “illegal, invalid or unenforceable as to Cutrent Employees,” then “an equi\.falent
amount of savings shall be obtained through pay reductions.” Measure B does not require
that such pay reductions be used to pay UAL. It does not even provide any gnidance as to
what those reductions should be used for and appear to be reductions for the sake of
reductions.

61. The absence of any such guidance makes plain that the reduction in
employee salaries is merely punitive, /.e., to discovrage employees from challenging
Measure B in court and fo punish them if they are successful. .

62. Section 1515-A contains another provision that provides that “[i]f any
ordinance adobted pursuvant to the Act is held to be invalid, unconstitutional or otherwise
unenforceable by a final judgment, the matter shall be referred to the City Council” to
have it decide “whether to amend the ordinance consistent with the judgment, or whether
to determine the section severable and ineffective.”

63. The City Council is not a court and may not decide the legality of a
measure 1t unilaterally put before the voters. Under our system of government, the
decisions described above are not up to the City Council but are the province of the
courts. Measure B usurps the power of the judiciary to fashion'an appropriate remedy and
to decide the severability of unlawful ordinances promulga’éed thereunder.

64. Section 1515-A has the additional effect of discouraging employees from

. challenging Measure B in court, because even if they were successful, the City could take

the position that it has the sole and ultimate authority to decide their suit,
RIGHT TO INJUNCTIVE AND DECLARATORY RELIEF
65. No adequaté remedy exists at law for the injuries suffered by SJPOA
members because the constitutional violations cannot be protected against and STPOA
members’ rights cannot be preserved absent injuﬁctivc relief, If this Court does not grant’

injunctive relief of the type and for the purpose specified below, STPOA and its members

will suffer further irreparable injury.
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66. Conversely, the City will suffer no cognizable harm by continuing to give
effect to the Retirement Plan currently in place. -

67. As aresult, STPOA requests that this Court preserve the status quo ante
by preliminarily and permanently enjoining the City from enforcing or otherwise applying
Measure B to its members.

68. "An actual controversy has arisen and now exists between STPOA and the
City concerning their respective rights, duties, and obligations under the Retirement Plan,
Plaintiff contends that by the foregoing acts and omissions, the City has violated SIPOA
members’ rights under the California Constitution, the City Charter, the Retirement Plan
and the MOA, as well as the MMBA and California Pension Protection Act.

69. SJPOA is informed and believes the City dispﬁtes the allegations
regarding its obligations under and violation of the law and the coniractual agreements,

70. Atall times mentioned herein, the City has been able to perform its
obligations under the 1aw.‘ Notwithstanding such ability, it failed and refused, and
continues to fail and refuse, to .pcrform its duties under thc law and the agreements.

71.  SJPOA requests a judicial determination of its rights and a declaration of
the City’s obligations under 'the California Constitution, the San Jose City Charter,
Retirement Plan and the MOA, as well as under the MMBA and California Pension
Protection Act. SJTPOA further requests that this Court declare that Measure B is unlawful
and unenforceable as applied to STPOA members currently émfnloyed by the City, and that
by purporting to apply Measure B to said employees the City violated its obligations

under the law.

FIRST CAUSE OF ACTION
Impairment of Contract
Cal. Const. art. I § % and Cal. Civ. Code § 52.1

72. Plaintiff hereby incorporates by reference the preceding paragraphs.
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73. Aurticle 1, Section 9 of the California Constitution prohibits laws that
impair contracts. The City, in viclation of Civil Code section 52.1°, has violated and
continues to violate the rights of Plaintiff’s members herein alleged.

74. The Retirement Plan, as embodied in the San Jose Charter and Municipal
Code, gives rise to vested contractual rights for employees in the Plan on or before June 5,
2012, Additionally, the MOA’s sections on retirement bcneﬂtsl also give additional
contractual rights to SJPOA members.

75. Measure B substantially impairs the contractual rights of Plaintiff>s
mernbers, |

76. The substantial inipairment is neither reasonable nor necessary to serve
an important public purpose. Nor is it consistent with the theory and putpose or tied to the
successful operation of the Retirement System.

77. Measure B, as applied to current employees, is unconstitutional and

violates Article I, Section 9 of the California Constitution.

SECOND CAUSE OF ACTION
Taking
Cal. Const, art. I § 19 and Cal. Civ. Code § 52.1

78.  Plaintiff hereby incorporates by reference the preceding paragraphs.

79. Article I, Section 19 of the California Constitution prohibits the taking of
private property for public use in the absence of just compensation. The City, in violatioh
of Civil Code section 52.1, has violated and continues to violate the righis of Plaintif{”s
members herein alleged. ‘

80. SZ;POA members have a vested property right in the benefits provided by
the Retirement Plan, and in the Retirement Plan itself, in place when they began working

for the City, as well as any enhancements made during their service with the City.

3 Civil Code section 52.1 creates a private right of action to seek redress in the Superior
Court for violation of constifutional rights.
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81. In addition, the retirement benefits are a form of promised deferred
compensation. Measure B thus interferes with the investment-backed expectations of
SIPOA members,

82. By taking these protected benefits without giving STPOA members any
comparable advantage, commensurate benefit or compensation; Measure B violates the
California Constitution as a taking of property for a public purpose without just
compensation.

83. Measure B will have a devastating economic impact on individual
SIPOA members both now and in the future,

84. The substantial impairment worked by Measure B is neither reasonable

nor necessary to serve an important purpose,

THIRD CAUSE OF ACTION
Due Process
Cal. Const, art. Y § 7 and Cal. Civ. Code § 52.1

85. Plaintiff hereby incorpotates by reference the preceding paragraphs.

86. Article I, Section 7 of the California Constitution prohibits the taking 6f
property without due process. The City, in violation of Civil Code section 52.1, has
violated and continues to violate the rights of Plaintiff’s members herein alleged.

87. SIPOA members have a vested property right in the benefits provided by
the Retirement Plan, and in the Retirement Plan itself, in place when they began working
for the City, as well as any enhancements made during their service with the City.

88. By taking these protected benefits without giving STPOA members any
comparable advantage, commensurate benefit or compensation, Measure B violates the

California Constitution as a taking of property for a public purpose without due process of

law.
FOURTH CAUSE OF ACTION
Freedom of Speech—~—Right to Petition
Cal. Const. art. 1 §§ 2 and 3, and Cal. Civ. Code § 52.1
89, Plaintiff hereby incorporates by reference the preceding paragraphs.
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90. Article I, Sections 2 and 3 of the California Constitution guarantee the
rights to freedom of speech and to petition the courts for redress. The City, in Violétion of
Civil Code section 52.1, has violated and continues to violate the rights of Plainiiff’s
members herein alleged. _

91. Section 1514-A of Measure B violates these protections by chilling or
otherwise discouraging SJPOA members from exetcising their right to seek redress in the
courts by penalizing them for bringing a meritorious and successful lawsuit, Measure B
provides that if Section 1506-A(b) “is determined to be illegal, invalid or unenforceable as
to Current Employees[,]” current employees’ salaries “shall” be reduced by “an equivalent
ar;aount of savings.”

92. This “poison pill” unlawfully penalizes STPOA members if they succeed
in a lawsuit challenging Measure B. Among other things, there is no nexus between the
extracted “savings” to the City by reduced employee salaries and Section 1506-A(b); that
is, theré is no requirement the “savings” be used to pay UAL, Instead, these deductions
are wholly punitive in nature to discourage employees’ exercise of their fundamental right
to petition the courts.

93. Section 1515-A of Measure B also violates the right to petition by
chilling or otherwise discouraging SIPOA members from exercising their right to seek
redress in the courts because it gives the City Council ultimate authority to decide
“whether to amend the ordinance consistent with the judgment, or whether to determine
the section severable and ineffective.” Measure B discourages employees from exercising
their fundamental rights to petition the courts because, regard]eés ol any successful court
Judgment, the City Council usurps the judiciary’s role to decide the remedy, i.c.,

amendment or severability.

FIFTII CAUSE OF ACTION
Separation of Powers Doctrine
Cal. Const. art, IT1 § 3 and Cal. Civ, Code § 52.1

94. Plaintifl hereby incorporates by reference the preceding paragraphs.
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95. Article III, Section 3 of the California Constitution provides for the
separation of powers between the legislative, executive, and judicial branches. The City,
in violation of Civil Code section 52.1, has violated and continues to violate the rights of
Plaintiff’s members herein alleged.

96. Section 1515-A of Measure B violates the separation of powers doctrine
because it gives the City Council ultimate authority to decide “whether to amend the
ordinance consisient with the judgment, or whether to determine the section severable and
ineffective” if such ordinance is found to be “invalid, unconstitutional or otherwise
unenforceable.” The City Council is not a court and may not decide the legality ofa
measure it unilaterally put before the voters. Measure B thus usurps the authority of the
judicial branch because it allows the City Council to decide the remedy if an ordinance is

struck down, i.e., amendment or severability.

SIXTH CAUSE OF ACTION
Breach of Contract

97. Plaintiff hereby incorporates by reference the preceding paragraphs.

98. The MOA is a valid and binding contract,

99, SJPOA members ha%re at all times performed their duties under the MOA
by, among other things, serving the City of San Jose in Police Officer classifications.

100. The City has breached the MOA by the actiong and omissions alleged
above. Specifically, Measure B, which the City Council drafted and voted to place on the
June 2012 ballot as a voter initiative, denies or otherwise reduces gross and net salaries,
increases employee deductions, contributions, and withholdings, and decreases retirement
benefits agreed to in the MOA,

I01. Additionally, the poison pill further breaches the MOA by unilaterally
reducing the salaries of Police Officers by as much as 16%, |

102. SIPOA members will suffer damages, as described above, caused by the

City’s breach of the MOA, in the form of reduced salaries and retirement benefits.

CBM-SFSF549229.8 -21-
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SEVENTH CAUSE OF ACTION
Violation of MMBA
Gov. Code § 3512 ¢f seq.

103. Plaintiff hereby incorporates by refetence the preceding paragraphs.

| 104, The MMBA prohibits the City from taking unilateral action on matters
impacting wages, hours, and other terms and conditions of employment for Police
Officers without first providing the STPOA with reasonable notice and an opportunjtjr to
bargain, resolve any differences, and reach agreement prior to i;lqplementation. Gov.
Code §3504.5. “The duty to bargain requires the public agency to refrain from making
unilateral changes in employees’ wages and working conditions until the employer and
employee association have bargained to impasse.” Sanfa Clara County Counsel Attorneys
Assoc. v. Woodside (1994) 7 Cal.4th 525, 537. The SIPOA and the City have not
bargained to impasse.

105. Section 1506-A of Measure B violates the MMBA both substantively and
procedurally because it directs that the City shall unilatefailsl reduce salaries by as much
as 16% if the VEP is “illegal, invalid or unenforceable as to Current Employees,” without
requiring the City to bargain over such reductions and/or even if bargaining were to take
place it makes the amount of salary reductions non-negotiable. '

106. Section 1512-A violates the MMBA both substantively and procedurally
because it unilaterally effects an increase in employee contributions for retiree healthcare |
benefits and, consequently, reduces net salaries, Tt also violates the MMIBA because it
effectively eliminates the STPOA’s ability to bargain with the City over retiree healthcare

benefits, when such benefits are a mandatory subject of bargaining under the MMBA.

EIGHTH CAUSE OF ACTION
California Pension Protection Act
Cal. Const. art. XVI, § 17 and Cal. Civ. Code § 52.1

107. Plaintiff hereby incorporates by reference the preceding paragraphs.
108. Article XV1, section 17 of the California Constitution provides that a
public employee retirement board’s fiduciary duties are to current and future retirees and

their beneficiaries. It further provides that the retirement board “shall have plenary
CBM-SFSF549229.8 29
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authority and fiduciary responsibility for'investment of moneys and administration of the
system ., ..” The City, in violation of Cal. Civ. Code section 52.1, has violated and
continues to violate the rights of plaintiff’s members herein alleged.

109. Measure B violates the California Constitution because it compromises
the Retirement Board’s constitutionally-based fiduciary duties to SJPOA members, who
participate in the plan as future retirees, by compelling the Board to consider “any risk to
the City and its residents” in its actuarial analyses and by compélling the Retirement

Board to equally “ensure fair and equitable treatment for current and future plan members

and taxpayers with respect to the costs of the plans . .. .”

‘ PRAYER

WHEREFORE, Plaintiff STPOA prays for the following relief*

1. A declaration that

a.  Measure B cannot be applied to SJPOA members working for the
City on or before June 5, 2012;

b.  the City was and is required to provide SJIPOA members with the
retirement benefits and Retirement Plan in place when they began working for the City, as
well as any enhancements made during their service with the City;

c.  the City is required to provide the retirement benefits delineated in
the MOA; |

d.  and, by the above-described actions and omissions, the City violated
its obligations.

2. A preliminary and permanent injunction prohibiting the City from
applying or otherwise enforcing any part of Measure B to STPOA members working for
the City before June 5, 2012; ‘

3. For any and all actual, consequential, and incidental damages as against
the City according'to proof, including but not limited to damages that have been or may
be suffered by members of SJPOA and all costs incurred by SJPOA in attempting to

enforce the constitutional and statutory rights of the association and its members;
CBM-SF\SF$49220 8 -23-
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4,

For attomeys’ fees as against the City pursuant to California Code of

Civil Procedure section 1021.5, Government{ Code section 800, or otherwise;

5.
6.

For costs of suit herein incurred; and,

For such costs and further relief as the Court deems just and proper.

Dated: June 6, 2012

CBM-SF\SF349229.3

CARROLL, BURDICK & McDONOUGH Lip

[—

/"”/

onathan Yank
Gonzalo C, Martinez
Jennifer S. Stoughton
Attorneys for Plaintiff
San Jose Police Officers' Association

\ Gje g Mclean Adam
.
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1 McCARTHY, THANH HO, RANDY

[ THE 1961 SAN JOSE POLICE AND FIRE -

(, o ("

JOHN McBRIDE, ESQ,, SBN 36458
CHRISTOPHER E. PLATTEN, ESQ., SBN 111971
MARK S. RENNER, ESQ., SBN 121008

Wylie, McBride, Platten & Renner .
2125 Canoas Garden Avenue Suite 120 ENDORSEQ
San Jose, CA 251258
Telephqne: 408.979.2920
Facsimile: 408.979.2934
cpiatten@wmpriaw com

Attomey for Plaintiffs and Petitioners JUN 8 6 201
ROBERT SAPIEN, MARY KATHLEEN McCARTHY, DSMEH Y%M AKI
THANH HQ, RAN DY SEKANY and KEN HEREDIA Supmofoounmm cuuntyoi LA -
. ay. DEP
. M. Rawson
IN THE SUPERIOR COURT FOR THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SANTA CLARA

ROBERT SAPIEN, MARY KATHLEEN CaseNof 12 (V228G 2 3

COMPLAINT FOR DECLARATORY AND
INJUNCTIVE RELIEF AND PETITION FOR
WRIT OF MANDATE/PROHIBITION OR
OTHER APPROPRIATE WRIT RELIEF

SEKANY and KEN HEREDIA

Plaintiffs and Petitioners,

vs,
CITY OF SAN JOSE, DEBRA FIGONE, in
her official capacity as City Manager of
the CITY OQF SAN JOSE, and Does 1
through 15,

Defendants and Respondents.
THE BOARD OF ADMINISTRATION FOR

DEPARTMENT RETIREMENT PLAN,

Necessary Party in Interest

By this action, plaintiffs and petitioners, active and retired members of the
1961 San Jose Police and Fire Department Retirement Plan (Plan), seek injunctive,
declaratory and writ relief to Invalldate certain amendments to the San Jose City

Charter as violations of their vested contract rights.
Vi
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Plaintiffs and petitioners allege:

'PUBLIC EMPLOYEE PENSION RIGHTS ARE PROTECTED UNDER CALIFORNIA LAW .

1. Under California [aw, when a public entity creates a pension system, the
tight to that pension i;nmediately vests when an emp{byee accepts employment, -A
pension system may ba modified prior to empioﬂ(ee retirement fér the limited purpose
of keeping the system flexible and to maintain the integrity of the system. Before
employee ;aension r.ighfs can be detrimentally affected, com.mensurate benefits must

be given the employes to prevent an unconstitutional impairment of pension

{| entitiements. When governmental action impairs vested pension rights, the courts are

required to enjoinv such conduct,

2. Firefighters employed by the City since 1961 have participated in the
Plan provided under San Jose Municipal Code {SJMC), Chapter 3.36, §§ 3.36.010 et
seq., a true and correct copy of the Plan is aftached as Exhibit A. On June 6, 2012, San
Jose voters enacted Local Measure B, a true and correct copy of which is attached as
Exhibit B. It amends the City Charter to impose vari'ous changes and limitations to
Plan benefits for active and retired firefighters. These changes and limitations
unconstitutionally impair‘Plaihtiﬁs‘ and Petitioners’ vested contract rights. These
impairments include, - but are not limited to: (a) eliminatiﬁg disabllity retirement
benefits by redefining eligibility to require that a firefighter be unable to perforﬁ as a

tirefighter and "any other jobs described in the Ci'ty's classification plan” in the Fire

Department because of the firefighter's medical condition, even if no such jobs are |

available which the disabled firefighter can perform; (b} permitting the City Council
upon a declaration of a “fiscal and service level emergency” to suspend and forfsit
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annhual cost of living adjustments (COLAs) to retirees; {c} forcing employees to make
additional contributions for up to 50% of the pension plan's unfunded actuarially

accrued llability {UAAL); (d) forcing employees to make additional contributions for up

to b0% of the retiree medical plan’s unfunded UAAL; and, (e) eiiminéﬁng the

| Supplemental -Retiree Benefit Reserve (SRBR) which funds sup‘plemerntai benefits to

annuitants and survivors.

PARTIES

3. Plaintiff and petitioner Robert Sapien is a resident, taxpa\_/er, and
registered voter. of the; County of Santa Clara, California. Plaintiff and Petitioner
Sapien is a San Jose firefighter and an active participant in the Plan.

4, Plaintiff and petitioner Mary K'athleen McCartﬁy is a San Jose firefighter
and an active partiéipant in the Plan,

B. P!aintfff and petitioner Thanh Ho is a San Jose firefighter and an active
participant in the Plan. |

6. Plaintiff and petitioner ﬁandy Sekany worked as a San Jose firefighter for
the San Jose Fire Department (SJFD) fc?r more than 28 years before retlring in 2008.
Plaintiff and Petitioner Sekany is a retired annuitant of the Plan. |

7-, Piéintiff and petitioner Ken Heredia worked as a:San Jose firefighter for
the SJFD for more than 29 years before retiring In 1999. Plaintiff and Petitioner
Heredia is a retired annuitant of the Plan.

8. | Defendant and respondent City of San Jose (City) is a municipal
corporation in the State of California that operates under the authority of the California

Constitution and the City Charter.
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9. Defendant and respondent Debra Figone is f:he San. Jose City Manager.
She Is sued in her official capacity. Un'der the City Charter, Figom_a is the chief
administrative officer of the City responsible to the Council for the administration of
City affairs placed under her charge including but not limited to responsibility for the
faithful exacution of all laws, provisions of the charter and acts of the Council which
are subject to enforcement by her or by officers who are. under .her. direction and
supetrvision. -

10. Defendants and respondents Does 1 through 18, 'inclusive, are sued
under fictitious names, Their true name and capacities are unknown to plaintiffs and
pefitioners. When their true names and capacities are ascertéinéd, plaintiffs and
petitioners will amend this cbmplaint by Inserting their true names and (_:lapaci_ties.
Plaintiffs and petitioners are informed and belielve, and thereon aflege, that each of the
fictitiously named defendant and respondent is responsible in some manner for the
occurrences al!eged in this action, and that plaintéffs' and petitioners’ damages’ as
alleged in this action are prbximately caused by those defendants and resﬁondanté.

11. Necessary Party in Interest the Board of Administration of the 1961
Police and Fire Department Retirement Plan {Board) is the body éppo[nted by the City

Council responsible for managing, administering and controlling all funds in the Plan

established under the SJMC and the California Constitution, art. Xvt, §17. The Board

administers thé retirement system and performs various functions related to tHe Plan,
including determining e_ligibility.for recelpt of retiremetj‘t benefits, the calculation of
employer and e.mployee contributions, the mgnagement and investment of the Plan’s
funds and the distribution of pension benefits to retired firefighters.

38 |
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JURISDICTION AND VENUE

12. Plaintiffs and petitioners bring this action for declaratory relief _pursuant to
Code of Civil Procedure §1060 to &etermine the constitutionality and ;va!idity of
Measure B, Plaintiffs and Petitionsrs bring this action for injunctive refisf pursuant to
Code of Civil Procedure 855626 and 527 and Civii Code §52.1 to enjoin the |
implementation of Measure B because it violates plaintiffs’ and petitioners’
constltutional and contract rights. Plaintiffé and petitioners also bring this action as a
petition for appropriate writ relief under Code of Civil Procedure §1685 to block
implémentation of Measure B as an unconstitutional impajrment of contract under art.
I, §9, an unconstitutional violation of substantive due process under art, I, §7 and an
unconstitutional taking of property without just compensation under art. |, $19,
respactively, of the California Constitl;tlon an.d'the existing terms of the Plan. This

action is properly filed in the County of Santa Clara pursuant to Code of Civil

Procedures §8394 and 395 and Civil Code §52.1.

FACTS COMMON TO ALL CAUSES OF ACTION

| 13,  Membership in the Plan is compulsory and a condition of employment for
SJFFs. Retirement benefits under the Plan are funded by contributions from both the
pension Plan’s members and the City, which contributions aifa.in turn Invested for .the
benefit of the Plan m.embers. Employee contributions for normal service cost and for
COLAs ars credited to member participation accounts, Employees make no
contributions towards_ prior service cost, except for that portion of the contributions
provided by SJMC. §§3.36.1655. This Plém provision requi'ras member contributions

because of the increased benefits provided by SJMC §§3,36,805 and
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§3.36.1020.B.3 The contributions under these Plan provisions cover the member
cost for benefits Improvements retroactively provided by an interast arbitration award
under Charter §1111; the cbntributions represent the amount ;)f normal 'ser\.fice
contributioﬁs members would have made from the effective date of the benefit
increase (i.e., February 4, 1986) to thg date of the interest arbitration award,
amortized like prior service costs. In contrast, the City’s contributions are credited to
the Plan as a whole. When investments exceed the actuarially assumed invgsiment
growth rate, the City'.s‘unfunded actuarially accrged liability (UAAL) for prior service
costs Is reduced. Moreover, when the funding ratio with the Plan‘s assets to .Ifah'ilities
exceeds 100%, the positive UAAL (or over-funding of the Plan) serves as a credit in
tavor of the City by reducing its normal cost contributions. |

14, As adopted, Measure B amends the City Charter to alter provisions of the
Pension Plan as it affects contribution rates and benefits for participants and
ahnuitants, Measure B reduces, changes or elim.inates existing retirement benefits
enjoyed by current e’n‘rployées and rétirees and reduces retirement benefits for San
Jose firafighe‘ré én pertinent part, as follows:

a. Disability Retirement. Under SJMC §3.36.900 ‘et seq., active
firefighters are entitled to a disabllity pension benefit if they can no longer work as
firefighters. The Board determines entitlement for a disability retirement upon proof of
"incapacity for the perf.ormanca of duty,” whether sefvicwconnacted or non‘servicej
connected if under SJMC §3.36.970 the firefighter is “incapable of assﬁming the
responsibilities and peri‘orrﬁing the duties of the position then held l;y him [sic] or of
any other person In the same classification of positions [i.e., firefighter classifications]

to \r;lhioh the city may offer to_' transfer him” (SJMC §3.36.900). Among ather things,
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Measure B, §1509-A subd, (a) and (b} limits disability retirements for current and
future firefighters to ir;stances where the SJFF is unable to perform any other job
within th.e SJFt), whether such job is available and whether or not the City offers
such a'job to the firefighter. Thus, under Measure B, if .a disabled firefighter is
capable of performing secrotarial duﬁes in the SJFD, -but no such positions are
available, or such position is not offereé, the firefighter is Ineligible for disability

retirement benefits. Measure B, §1509-A subd, {c) displaces the responsibility for

‘determining eligibility for disability retirement benefits from the Board, and instead

vests the;t responsibility in “an independent panel of medical experts” subject to “a
right of appeal to an administrative judge.” Measure B doe§ not define a "medical
expert” nor does it define “an administrative judga”. Measure B does not afford any
offse;cting or comparable benefit or advantage to the Plan participants for §1509—A,

b. Co;at—oﬁLiving Adiustvments. Under SJM¢ §3,44.150 San Jose
firefighter annuiténts receive an annual COLA of 3% to thsir monthly allowance,
gffective each February 1. Measure B, §1610-A authotizes the Qouncii to suspend
cbsts of living adjustment paid to current and ﬂ;rture retirees for up to five years, it the

Council adopts a resolution declaring a fiscal and service level emergency based on

“unidentified criterla, There is no requirement under Measure B to repay annuitants for

the suspension or forfeiture of the COLAs. Measure B does not afford ahy offsetting |

or comparable benefit or advantage to Plan participants for §1510-A,

c. Contributioné, Under SIMC §3.36.1500 et seq., the Plan requires
the City and SJFFs to make contributions towards the normal cost of the Plan in a
ratio of sight {City} to three (SJFF), Absent specific exceptions resulting from

collective hargaining, undser SJMC §3,36,15560, the Cit\} is required to make 1<OO% of
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the contributions toward the UAAL that results from insufficient Plan asséts to pay
projected retirement costs. Under Measure B, §1506-A subd. {b), beginning July 23,
2013, employees will be required to make additional contributions to pay the Plan’s
UAAL. San Jose firefighters will contribute from 4% of pay, up to a maximum of
16'% of pay per year, but .no more than half the yearly cost to pay the UAAL, There is
no provision for a reduction in firefighter contrfbutions In the event that the UAAL

declines to less than current amotnts. Moreover,_ under Measure B, §1514-A, if a

court determines that the provisions of §1506-A subd, (b) are unenforceable,

equivalent monetary “savings” will be imposed on employees by “pay reductions”.
Measure B does not afford any offsetling or comparable benefit or. advantage to Plan
participants for §1506-A.

d. Retiree Health Benefits.,  Under SJMC §3.36.675, the Plan
establishes maedical benefit accounts within the retirement. fund to provide r.eti_ree
medical benefits, including benefits for sickness, accidafnt; hospitalization, dental or
madical expenses. Contributions for the normal cost of these henafits are made by
the City and the firefighters for dental benefits in the ratio of three {City) to one
(firefighter) and for.medical beneﬁtel; in the ratio of one (City) to one {firgfighter).
SJMC 3.38.1300 gt s6q. sets out eligibility criteria for medical benefits anrnuitants and
allocates the costs of premiums for medical henc'afits. Under M.easure B, §1512-A, the

cost burden for unfunded liabilities for these benefits is shifted from the‘City to the

| firefighters since they “must contribute a minimum of 509% of the cost of retiree |

healthcare, including hoth normal cost and unfunded !iabiiitigs." Measure B does not
afford any offsetting or comparable benefit or advantage to Plan particlpants for

§1612-A.
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e. Supplemental ‘Retirement Bensfits, Under SJMC §3.36.680 a
“gain sharing” segregated fund cAalied the Sulppllementa! Betiree Benefits Reserve
(SRBR) Is established which requires- the allocation of a portion of excess Plan
investment income to fund supplemental benefits to annuitants. Measure B, §1511-A
discontinues the SRBR, and returns the SRBR segregated funds to the Plan’s general
fund and prohibits the payment of supplemental bena_ﬁtg out of the SRBR or other Plan
assets. Mea§ure B does not afford any offsetting or comparable benefit or advantage
to Plan participants for §1611-A.

15. P!afntiffs and petitioners have no plain, speedy and adsquate vemedy in
the ordinary course of Iaw, other than the relisf sought in this complaint and petition,
because the conétltuﬂona! violations &t issus cannot be protected against and
plaintiffs’ and petitioners’ rights cannot be preserved absent'injunctiv.e or writ relielf.

16, Defendants and respondents implementation of the foregoing provisions
of Measure B is v;lrongful conduct, and unless and untll enjoined and restrained by
order of this court, will cause great and irréparable injury to piaintiffs.and petitioners
by impairing provisian of vested pension rights.

17.  Plaintiffs and petitioners have no adequate remedy at law for the
wrongful implementation of the foregoeing provisions of Measure. B because it will be
impossible to determins the precise measure of damages that will be suffered if
defendanj(s’ and r.espondents’ conduct is not restrained, and p!aiﬁtif:fs and petitioners
will be fofced to institute a multiplicity of suits to obtain adequate compensation for
each individual’s injuries.

- 18.  Defendants and respondents have a noﬁ-discretionary legal, constitutional

and contractual duty to continue in effect all vested Plan provisions, rights and
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benefits to plaintiffs and petitioners, At all times hére[n mentioned, defendants and
réspondentg have been able to pt;ovi_de all provisions, rights and benefits under the
Plan in effect as of June 4, 2012 to plaintiffs and petitloners.

FIRST CAUSE OF ACTION
REQUEST FOR DECLARATORY RELIEF

19. Plaintiffs and petitioners. hereby incorporate by reference the preceding
paragraphs.
20. Article I, §7 of the California Constitution prohibits the taking of property

without due process.

21. Article [, §9 of the California Constitution prohibits laws that impalr
contracts.

22, Article |, §19 of the California Constitution prohiblts the ‘gakir;g df private
property for public use in the absence of just qompensation.

23. | An actual controversy has arisen and now exists between plaihtiffs and
petitioners, and defenc‘lants and respondents relative to their respsctive rights and
duties in that plaintiffs and petitioners contend that Measure B is unconstitutional,

invalid and unenforceable, both on its face and as construed by defendants and

respondents, because it impermissibly impairs ‘vested contract rights to pension-|’

benefits under the Plan. The impairment is neither reasonable nor material to the

theory of the pension system and its successful operation. It changes pension plan

benefits in a manner which results in a disadvantage to employees and annuitants.

without comparable new advantages.

WV

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF AND PETITION FOR WRIT OF 10
MANDATE/PROHIBITION OR OTHER APPROPRIATE WRIT RELIEF; Case No. '




10
1
12
13
14
15
16
17
18
19
20
21
2
23
24

5

26

27

28

( (

24. Plaintiffs’ and petitioners require a declaration. as to ths valldity of
Measure B, béth on its face and- as applied to plaintiffs’ and petitioners” status as
plan members. . A judicial declaration Is necessary and appropriate at this time so that
plaintiffs and petitionlers may asce;tain their rights and duties,

25, The City Council prepared and authorized Measure B, and based thereon,
plaintiffs and petitioneré are info;med and believe, and upon such information and
belief allege; that the defendants and respondents dispute the allegations regarding

the invalidity of Measure B, their obligations under law, and the alleged violations of

the law.

SECOND CAUSE OF ACTION
) IMPAIRMENT OF CONTRACT
[CALIFORNIA CONSTITUTION ARTICLE 1, §9]

26. Plaintiffs and petitioners hereby incorporate by reference the preceding
paragraphs. |

27. As set forth In the SJMC, the Plan gives rise to vested contractual right;s
for employees both active participé’nts and annuitants, prior to June 5, 2012.

28. Measuré B impairs the contractuat rights of plaintiffs and petitioners.

29. By imparing these contractual rights without g'iving plaintiffs and
petitioners any comparable advantage, commensurate benefit or compensation,
Measure B as applied to existing plan participants, both current San Jose firefighters

and annuitants, is unconstitu{ionai and violates Articte i, §9 of the California

Constitution,
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" THIRD CAUSE OF ACTION
SUBSTANTIVE DUE PROCESS
[CALIFORNIA CONSTITUTION ARTICLE I, §7]

30. Plaintiffs and petitioners hereby incorporata by reference the precading
paragraphs,
' 31, Artcle §, §7 of the California Constitution prohibits the taking of praperty
for a public.purpose without due process of law. |
32, Plaintiffs and petitioners have vested property right in the benefits
g:;rovided by the Plan, and in the Plan Itself, in place when they began working for the

City, as well as any enhancements made during their service with the City.

33. By taking these protected penefits without giving plaintiffs and |

petitioners any comparable advantage, commensurate benefit or compensation,

Moasure B violates Article |, §7 of the California Constitution.

FOURTH CAUSE OF ACTION
TAKING
[CALIFORNIA CONSTITUTION ARTICLE 1, 819

34, Plaintiffs and petitioners hereby incorporate by reference the preceding
paragraphs,

35. Article |, §‘1'9 of the California Constitution prohibits the taking of priva:te
property for public use in the absence of just compensation.

36. Plai‘ntiffs and petitioners have vested property right in the henefits
provided by the Plan, and in the Plan itself, in place when they bégan warking for the

City, as well as any.enhancements made during their service with the City. In
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addition, the retirement benefits are a form of promise for compensation.

37. Byr taking these prote_ctfed benefits withou"t giviﬁg plaintiffs and
petitio_ners any éomparable advantage, commehsurate benefit or compensation, the
‘provisions of Measure B violates Article |, §19 of tha Cailifornia Constitution as to the
taking of property for a public purpose without just compensation.

) FIFTH CAUSE OF ACTION
PETITION FOR WRIT OF MANDATE, PROHIBITION OR OTHER APFROPRIATE WRIT

RELIEF )

1. Plaintiffs and petitioners hereby incorporate by reference the preceding
paragraphs.

2, Plaintitfs and petltfoners are informed and bhelieve, and upon such

information and belief allege that upon the effective date of Measure B, if not before,
defendants and respondents will implement the provisions Measure B and will not

abide by all Plan provisions, rights and benefits in effect as of June 4, 2012.

PRAYER FOR RELIEF
WHEREFORE, plaintiffs and petitioners pray for the following relief: ‘
1. A declaration that: .

a. The provisions of Measurs B cannot be applied to plaintiffs and
petitioners because it violates their con_stitutibnal and contractuéi rights; and,

b. The defendants a.nd respondents were and-are raquired to provide
plaintiffs and petitionars with the .Plan proifisions, rights and béneﬁts ir}‘place when
they began working for the City, as well as any enhancements ‘.made during their
service with the City. |
WA
WA
VD
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2. A preliminary and perhnanent injunction prohibiting the defendants and
respondents and the Board from applying or otherwise enforcing any part of Measure
B to plaintiffs and petitioners, inclusive of the admonition required under Civil Code,
§52.1; | |

3. A preemptory wirit mandating defendants and respondents and the Board
apply all- Plan provisions, rights and benefits in effect as of June 4, 2012 to plaintiffs
and petitioners and prohibiting the defendants-and respondeﬁts from applying or
otherwise implementing Measure B to plaintiffs and petitioners;

4, Any and all actual, consequential and incidental damages according to
‘proof, including but not limited to damages that have been or made be suffered by
plaintiffs and betltfoners and all cdsts incurred by plaintiffs and petitioners in an
attempt to enforce tho constitutional, statutory and contractual rights and described
herein;

_ B. For attorneys’ fees pursuént to Californfa Civil Code §52.1, Code of Clvit
Précedura §1021.5, Government Code §800 or otherwise;
. 6. For costs of suit herein incurred; and

7. For such costs and further relief as the Court deems just and proper,

Dated: June 5, 2012
- WYLIE, McBRIDE,

PLATTEN & RENNER

CHRISTOPHER E, PLATTEN
. Attorneys for Plaintiffs and Petitioners -
ROBERT SAPIEN, MARY KATHLEEN McCARTHY,
THANH HO, RANDY SEKANY and KEN HEREDIA

L 1N0230172286\pnd\camplaint #2.doc X
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respect to the board's policies of Investing and reinvesting of moneys In the ratirerent fund. Such
condracts shall be entered into in the name of the board of administration for the pofice and fire

department refirement plan. :

B. Any person or associafion who provides services to thé board wit_h regard to financlal securities:

1. . Shall be a person or assoclation whose principal business consists of investment counseling
services; and . , ‘ . '

2. Shall be registered as an investment adviser under such laws as may require such
registration. ' . -

C.  With respect to real estate advisors, the board shall enter into confractual arrangements only
with persons or associations whose principal officers are engaged in the business of advising and
evaluating commercial, industrial or residential real éstate investments, morigage banking, or properly
management, and which are licensed as real estats brokers by the Stafé 6 Califomia.

(Ords. 21607, 25084, 25553.)

o ‘Chapter 3.36
1961 POLICE AND FIRE DEPARTMENT RETIREMENT PLAN.

Parts:
1 General Provisions and Definitions
2 . Membership _ : }
3 Retirement Board and Other Officers
4 Retirement Fﬁnd |
5 Service
5.5 Benefits Generaily
é Retirement for Service

7 Retirement for Disability

o

Survivorship and Death Bem.aﬂts
9 Surviving Child's School Alfowance
05 Optional Settlements
10 Contributions -
11 Suspension or Termination

12 Increased Benefits for Certain Persons

http://sanjose.amlegal.com/alpscripts/get-content.aspx : o _ 5/29/2012
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OrerATING ENGINEERS Locar Union No. 3

1620 SOUTH LOOP ROAD, ALAMEDA, CA 94502-7089 + (510) 748-7400 - FAX (510} 748-7436
Jurlsdiction: Northern Callfornia, Northern Nevada, Utah, Hawali, and the Mid-Pacific Islands

ARecsived ‘

Y Maugs i

i
1

Vie US Mail :
ia ai NOV 99 201

November 23, 2011

Utlice of }
i Enysioyes Helations

Public Employment Relations Board
Qakland Regional Office

1330 Broadway, Suite 1532
Oakland, CA 94612-2514

Re: OE3 UPC against City of San Jose ~

To Whom [t May Concern:

I write to you on behalf of Operating Engineets Local Union No. 3 to submit the enclosed unfair
practice charge against the City of San Jose that was electronically filed today. If you have any
questions, please contact me at 510,748.7400.

Sincerely,

Operating Engineers Local Union No. 3
Enclosure

CC: Robert E, Jesinger, Esq., House Counsel
Carl Carey, Public Employees Division Director
Bill Pope, Business Representative
Gina Donnelly, City of San Jose (Office of Employee Relations; 200 E. Santa Clara
Street; San Jose, CA 95113)

SiLegal Depaciment\Matlers\Pubfic  Bmployees Divisio\City of San José\San  Joso Publlc Works [7536\0003% ULP Bad Falth, Surfice and  Conditioml
Bargaining\2011_1t_23_Ler_UPC_IMFdoc -




STATE OF CALIFORNIA
PUBLIC EMPLOYMENT RELATIONS BOARD

UNFAIR PRACTICE CHARGE

DO NOT WRITE IN THIS SPACE: Cnase Noa Tracking No.i 4632K892W266 Date Filed: 11/23/2011 12:3347

INSTRUCTIONS: File the original and one copy of this charge form with proof of service attached to each copy in the appropriate FERB
regienal office (see PERB regulation 32075), Proper filing includes concurrent service and proof of service of the charge as requived by
PERB regulation 32615(c). Al forms ave available from the vegional offices or PERB's wehsite at www.perb.ca.gov. If move space i8
needed for any item on this form, attach additional sheets and number items.

IS THIS AN AMENDED CHARGE? vES B No © Ifyes, Case Number:
1. CHARGING PARTY: EMPLOYEE (2 EMPLOYEE ORGANIZATION ) EMPLOYER T

a. Full name:
OPERATING ENGINEERS LOCAL UNION NO, 3

b, Mailing Address:
1620 SOUTH LOCP ROAD
ALAMEDA, CA 94502
e, Telephone number:
(510)-748-7400 x3610
d, Name, title, and felephone nunber of person filing charge:
JOLSNA M. JOHN, ESQ., ASSOCIATE HOUSE COUNSEL, (510)-748-7400
e, Bargaining unit(s) involved:

UNIT 61 - CITY OF SAN JOSE PUBLIC WORKS

2. CHARGE FILED AGAINST: (mark only onc) EMPLOYEE ORGANIZATION Q EMPLOYER

a. Full name:
CITY OF SAN JOSE

b, Mailing Address:
200 E. SANTA CLARA STREET
SAN JOSE, CA 95110

¢, Telephone number:
(408)-535-3500

d, Name, title, and felephone number of agent to contact:

GINA DONNELLY, EMPLOYEE RELATIONS MANAGER, (408)-535-81350

3, NAME OF EMPLOYER (Complete this section only if the charge is filed against an employee organization.)

a. Full name:

b, Mailing Address:

y

4, APPOINTING POWER: (Complete this section only if the employer is the State of California. See Government Code section 183524.)

a, Fult name:

b, Malling Address:

>

o Agent:

PERB-61 {08/04) SEE REVERSE SIDE




5, GRIEVANCE PROCEDURE

Are the parties covered by an agresment containing a grievance procedure which ends in binding atbitration?
Yes O No 1%

6. STATEMENT OF CHARGE

03 Educational Employment Relations Act (RERA) (Gov. Code sec, 3540 et seq.)

Ralph C. Dills Act {Gov. Code sec, 3512 ef seq.},

[}

O Higher BEducation Bmployer-Employee Relations Act {HEERA} (Gov. Code sec. 3560 et seq.)
E Meyers-Milias-Brown Act (MMBA} (Gov. Code see. 3500 et seq.)
[}

Los Angeles County Metropolitan Transportation Authority Transit Employer-Employee Relations Aot (TEERA} (Pub. Utilities
Code see. 99560 et seq.)

0

“Trial Court Employment Protection and Governance Act (Frial Court Act) (Article 3; Gov. Code sec. 71630 - 71639.5)

It Trial Court Interpreter Bmployment and Labor Relations Act (Court Interpreter Act) (Gov. Code sec, 71800 ef seq.)

b, The specific Government or Public Utilities Code section(s), or PERB regulation section{s) alleged to have been violated is/are;
Gov, Code 3503, 3505, 3506 ct seq.

¢, For MMBA, Trial Court Act and Court Interpreter Act cases, if applicable, the specific local rule(s) alleged to have been violated isfare (u copy of
the applicable local rule(s) MUST be attached to the charge):

d. Provide a clear and concise statement of the conduct alleged to constitute an unfair practice including, where known, the time and place of each
instance of respondent’s eonduct, and the name and capacity of each person involved, This must be a statement of the facts that support your clafm
and not conclusions of faw, A statement of the remedy sought must also be provided, (Use and attach additional sheets of paper {f necessary.)

SEL ATTACHED

DECLARATION

1 declare under penalty of perjury that T have read {he abave charge and that the statements herein are true and complete to the best of my knowledge

and belief and that this declaration was executed on NOVEMBER 23, 2811 at ALAMEDA, CA, \p
InenA-rL - Gy, T8 ! M/WBE/\V

(Fype or Print Name) @ature) U

Title, if any: ASSOCIATE HOUSE COUNSEL

Mailing address;
1620 SOUTH LOOY? ROAD
ALAMEDA, CA 94502

Telephone Number: (510)-748-7400




OprrATING ENGINEERS LocAL UNION No. 3

1620 SOUTH LOOP ROAD, ALAMEDA, CA 04502-7089 « (510) 748-7400 + FAX (510) 748-7436
Jurisdiction: Nerthern Callfarnia, Northern Nevada, Utah, Hawali, and the Mid-Paclific Islands

Via Online Submission and US Mail

November 23, 2011

Public Employment Relations Board

Re: O3 UPC against City of San Jose
Section 6 Statement of Charge (d)

To Whom Tt May Concern:
1. The Charging Party, Operating Engineers Local Union Number 3 represents employees
in Unit 61 at the City of San Jose, an employer covered by the Meyers-Milias-Brown Act
(MMBA),

2. The Respondent, City of San Jose, is an employer under PERB jurisdiction. Pursuant to
the MMBA, the City is a public employer,

3. Both the Charging Party and the Respondent, pursuant to the MMBA, Government Code
section 3505, entered into the Memorandum of Agreement effective July 1, 2010 through
June 30, 2011, See Exhibit 1 (MOA).

Factual Summary

1. Charging Party and Respondent conducted all bargaining sessions at City Hall in San
Jose, CA. Charging Party’s negotiation team comprised of Business Representative Bill
Pope, Public Employee Division Director Catl Carey, Bargaining Unit Member Cynthia
Perez, and Bargaining Unit Member Jon Max Reger with Business Representative Pope
serving as the Union’s lead negotiator. Respondent’s negotiation team comprised of
Employee Relations Manager Gina Donnelly, Marcus Hermanson, Kevin O'Connor, and
Jennifer Schembri with Employee Relations Manager Donnelly serving as the City’s lead
negotiator,

9. On or about February 17, 2011, Employee Relations Manager Donnelly sent via email to
Business Representative Pope the City’s initial list of negotiation interests and issues to
Charging Party. See Exhibit 2 (02/ 17/11 City’s Initial List of Negotiation Interests and
Issues). Exhibit 2 specifies the items listed,




10.

. On or about February 22, 2011, negotiation teams for Charging Party and Respondent

met to start negotiations on a successor contract. Employee Relations Manager Donnelly
presented the City’s initial list of negotiation interests and issues to Charging Party. See
Exhibit 3 (02/17/11 City’s Revised Initial List of Negotiation Interests and Issues).
Respondent in its revision added, “Change/modify language in Safety section” to its
initial list of negotiation interests and issues.

On or about February 24, 2011, Business Representative Pope on behalf of Charging
Party submitted to Employee Relations Manager Donnelly the Union’s proposals for the
following subjects: arbitrator lists, telease time, sick leave payout, holiday pay, and
standby pay. See Exhibit 4 (2/24/11 OE3 Proposal), Exhibit 4 specifies the terms of the
Union’s proposal,

. On or about February 28, 2011, Business Representative Pope on behalf of Charging

Party submitted to Employee Relations Manager Donnelly the Union’s proposal on
pension reform for new hires, See Exhibit 5 (2/25/11 OE3 Proposal — Pension Reform
for New Hires). Exhibit 5 specifies the terms of the Union’s proposal.

On or about March 3, 2011, Employee Relations Manager Donnelly on behalf of
Respondent submitted to Business Representative Pope the City’s proposals for Wages,
Healthcare Cost Sharing, Healthcare Co-Pays, Healthcare Duel Coverage, Health and
Dental in Tieu, and Safety. See Exhibit 6 (3/2/11 City Proposals). Business
Representative Pope on behalf of Charging Party submitted to Employee Relations
Manager Donnelly the Union’s revised contract term and compensation, salary step
structure, and release time proposals, See Exhibit 7 (3/3/11 OE3 Proposals).

On or about March 7, 2011, negotiations teams identified above discussed ideas on the
retirement issue. Business Representative Pope on behalf of Charging Party submitted to
Employee Relations Manager Donnelly the Union’s holiday pay proposal. See Exhibit 8
(3/4/11 OE3 Proposal for Holiday Pay).

On or about March 11, 2011, Employee Relations Manager Donnelly on behalf of
Respondent presented the City’s package proposal “A”. See Exhibit 9 (03/11/11 City
Package Proposal “A”), BExhibit 9 specifies the terms of the City’s Proposal A. The
Proposal included side letters on retirement reform, layoff, Supplemental Retiree Benefit
Reserve, and public transit subsidy,

On or about March 14, 2011, Business Representative Pope on behalf of Charging Party
submitted to Employee Relations Manager Donnelly the Union’s Proposals regarding
documented oral counseling, safety, and cettificate pay. See Exhibit 10 (3/7/11 OE3
Proposal for Documented Oral Counseling, 3/8/11 OE3 Proposal for Safety, and 3/8/11
OFE3 Proposal for Certificates).

On or sbout March 24, 2011, Business Representative Pope on behalf of Charging Party
submitted to Employee Relations Manager Donnelly the Union’s Package Proposal #1.
See Exhibit 11 (03/24/11 Union Package Proposal #1).




11, On or about March 28, 2011, Employee Relations Manager Donnelly on behalf of
Respondent presented the City’s Package Proposal “B”. See Exhibit 12 (03/28/11 City
Package Proposal “B”). The Proposal included a new side letter requiring the Union to
withdraw its additional retirement contribution grievance and forego any remedy.

12, On or about April 6, 2011, Business Representative Pope on behalf of Charging Party
submitted to Employee Relations Manager Donnelly the Union’s Package Proposal #2.
See Exhibit 13 (4/6/11 OE3 Package Proposal #2). Business Representative Pope on
behalf of Charging Party advised Respondent’s Negotiation Team that the Union refuses
to agree to the City’s proposed side letters. Donnelly stated that the parties are far apart
and requests mediation, Pope asked Donnelly got as counterproposal to the Union’s
Package Proposal #2, Donnelly stated that the City might be able to counter-propose in
mediation, Later that day, Business Representative Pope on behalf of Charging Party
submitted to Employee Relations Manager Donnelly the Union’s Corrected Package
Proposal #2. See Exhibit 14 (4/6/11 OE3 Package Proposal #2 - Corrected).

13. On or about May 4, 2011, the parties met for a first of two mediation sessions. At the
conclusion of the mediation session, Business Representative Pope requested a second
mediation session.

14, On or about May 11, 2011, Business Representative Pope, Employee Relations Manager
Donnelly and Senior Executive Analyst Jennifer Schembri met without the mediator
present. :

15. On or about May 12, 2011, Senior Executive Analyst Jennifer Schembri sent a letter to
Business Representative Bill Pope advising Charging Party of the City’s Last, Best, and
Final Offer Proposals. See Exhibit 15 (05/12/11 Letter from Schembri to Pope). Exhibit
9 contains the two (2) Last, Best, and Final Offers including their specific terms that the
City presented to the Union,

16.On or about May 13, 2011, Mayor Chuck Reed, Vice Mayor Madison Nguyen,
Councilmember Rose Hetrera, and Councilmember Sam Liccardo approved a Fiscal
Reforms Memoranda. See Fxhibit 16 (05/13/11 Memorandum from Mayor Chuck Reed,
Vice Mayor Madison Nguyen, Councilmember Rose Hetrera, and Councilmember Sam
Liccardo to City Council). Respondent placed this Memorandum on the City Council’s
May 24, 2011 Agenda and the City Council approved this memoranda on May 24, 2011,

17. On ot about May 18, 2011, the parties reached a mediafed tentative agreement, See
Exhibit 17 (05/18/11 Mediated Tentative Agreement). '

18. On May 24, 2011, Business Representative Pope notified Ms, Donnelley that the Union’s
membership voted down the Mediated Tentative Agreement,

19. On or about May 31, 2011, the City Council approved the implementation of the terms
contained in the City’s Last, Best, and Final Offer — Alternative A (“final offer”). See
Exhibit 18 (05/31/11 City Council Approved Agenda Item 3.4).




20. On or about June 3, 2011, Gina Donnelly on behalf of the City sent a letter to Business
Representative Pope advising that on May 24, 2011 the City Council approved a memo
concerning a proposed ballot measure, See Exhibit 19 (06/03/11 Donnelly letter to Pope
re: Proposed Ballot Measure).

21, On or about June 8, 2011, Ms, Donnelly on behalf of the City sent a letter to Business
Representative Pope and other Union leadets concerning the City’s Retirement Reform
and Proposed Ballot Measures. See Exhibit 20 (06/08/11 Donnelly letter to Pope et al re:
Retirement Reform and Proposed Ballot Measure),

22. On or about June 22, 2011, Ms. Donnelley on behalf of the City sent a letter to Business
Representative Pope rejecting the coalition union’s proposed framework. See Exhibit 21
(06/22/11 Donnelly letter to Pope re: Proposed Ballot Measure).

23. On or about June 23, 2011, Teague Paterson responded to Ms Donnelly’s June 22" Yetter
for the coalition of unions requesting meaningful meet-and-confer. See Exhibit 22
(06/23/11 Paterson letter to Donnelly re: City of San Jose — Framework for Bargaining).

24, On or about June 30, 2011, the City implemented the terms of the “final offer” on the
Union upon the expiration of the Union’s MOA.

25. On or about July 6, 2011, Ms. Donnelly on behalf of the City sent a letter to Business
Representative Pope to provide the Union with a copy of the draft proposed ballot
measure. See Exhibit 23 (07/06/11 Donnelly letter to Pope re: Draft Proposed Ballot
Measure). )

26, On or about July 29, 2011, the coalition of unions (including Business Representative
Bill Pope for the Union) and the City met. The City for all coalition meetings was
represented by Ms. Donnelly (lead negotiator) and Ms. Aracely Rodriguez. The
Coalition consisting of AFSME-MEF, AFSME-CEQ, OE3, IBEW, and ABMEL Mz,
Charles Allen from AFSME served as the lead negotiator for the Coealition. Mt, Dan
Doonan of AFSME International served as the subject matter expert for the Coalition’s
New Hire Proposal. The coalition of unions proposed language pertaining to new hire tier
2. See Exhibit 24 (0729/11 Union Proposal New Hire Tier 2). After the Coalition’s
presentation, Ms. Donnelly asked questions and Mr, Doonan answered her questions, The
City never provided a counterproposal to the Union’s proposal. The parties also discussed
retiree pension and medical benefits.

27.0n or about August 31, 2011, Business Representative Pope along with other
representatives from the coalition of unions sent a letter to Mayor Reed and the City
Council regarding the City’s lack of authority to declare a Fiscal and Public Safety
Emergency due to ongoing budget shortfalls, See Exhibit 25 (08/31/11 Coalition Union’s
letter to Mayor Reed and City Council). On this date, Mr, Pope on behalf of OE3 also
met with Ms. Donnelly’s bargaining team regarding the ballot measure, The parties did
not reach resolution at this time,




28,

29,

30.

3L

32.

33,

34,

35.

36.

On or about September 9, 2011, Ms. Donnelly on behalf of the City sent a letter to
Business Representative Pope with the revised draft proposed ballot measure. See
Exhibit 26 (09/09/11 Donnelly letter to Pope re: Revised Draft Proposed Ballot Measure),

On or about September 20, 2011, Deputy City Manager Alex Gurza sent via email a letter
to Business Representative Pope and other coalition union representatives to provide the
City’s response to the Coalition’s August 31% letter. See Exhibit 27 (09/20/11 Gurza
letter to Pope and other Coalition Union Representatives).

On or about September 27, 2011, the Coalition of Unions and the City met. All were
represented by the same individuals identified eatlier for Coalition meetings.

On or about October 22, 2011, Yolanda Cruz on behalf of the Union Coalition sent Ms.
Donnelly a letter with the Coalition’s Proposal. See Exhibit 28 (10/22/11 Cruz letter to
Donnelly re; Non-Management Retirement Coalition Proposal for Opt-In Plan).

On or about October 24, 2011, Councilmember Donald Rocha sent the Mayor and City
Council a memorandum regarding retirement/pension reform, See Exhibit 29 (10/24/11
Rocha memotrandum to Mayor and City Council re: Retirement/Pension Reform).

On or about October 31, 2011, Ms, Donnelly on behalf of the City sent Business
Representative Pope a letter regarding the draft proposed ballot measure, Tn this writing,
Ms. Donnelly states that OE3 has waived its right to meet and confer over the proposed
ballot measure or the parties have declared impasse. She also advised that she would
schedule mediation and if the Union failed to respond by November 3" she would
assume that the Union waived mediation. See Exhibit 30 (10/31/11 Daonnelly letter to
Pope re: Draft Proposed Ballot Measure).

On or about November 2, 2011, Business Representative Pope sent a letter in response to
Ms. Donnelly’s October 31 letter specifying no waiver by the Union and specified that
the City continued to not meet and confer in good faith and instead continue with their
“take it or leave it” approach. Mr, Pope tequested a timeline of when the Union would
receive a counter proposal to its last offer. See Exhibit 31 (11/02/11 Pope letter to
Donnelly re: Draft Proposed Ballot Measure).

On or about November 15, 2011, LaVerne Washington on behalf of the coalition of
Unions sent to Ms. Donnelly the Coalition’s Proposal which was the counter to the City’s
proposal, See Exhibit 32 (Union Proposal),

On or about November 22, 2011, the Coalition and the City participated in mediation, At
the conclusion, Ms, Donnelly declared impasse. The Coalition members and the City’s
negotiation team met with the mediator. Ms. Carol Koenig served as the Coalitions
spokesperson, The mediator advised the Coalition that the City did not have any
additional authority than it had from the previous week but the City could move on items
not within the ballot measure, The City at no time provided a counterproposal to the
Coalition’s proposal, The parties did not reach agreement,




Argument

37.

38.

39.

40,

Respondent failed fo meet and confer in good faith prior to declaring impasse, failed fo
participate in the mediation process in good faith, and adopted a “final offer” without first
exhausting the good faith meet-and-confer process for the following reasons:

Respondent’s bargaining position on key proposals from the start of negotiations was
“take it or leave it.” Respondent’s initial and final offers contained the exact same
language for side letters addressing retirement benefits, layoffs and the Supplemental
Retiree Benefit Reserve (“SRBR™). Respondent’s proposals on a 10% pay decrease, a
2% rollback, salary step freezes and disability leave supplement never changed
throughout negotiations. Respondent announced at the start of negotiations that they
desired fo achieve these specific items and made subsequent proposals to achieve ifs
predetermined objective and never waivered from their initial proposals. Respondent
failed to respond to the Union’s proposals, Respondent’s conduct is bad faith, surface
bargaining under the Act, See NLRB v General Electric, (2nd Cir. 1959) 418 F.2d 736,
cert, denied (1970) 397 U.S. 965. See also, Muroc Unified School Dist. (1978) PERB
Dec, No. 80; Jefferson School Dist,, (1980) PERB Dec, No. 133; Fremont Unified School
Dist., (1980) PERB Dec. No. 136; and Regents of the University of California, (1985)
PERB Dec. No. 520-H. Similarly with regarding to the pension reform and ballot
measure, Respondent adopted a “take it or leave it” approach throughout negotiations.

Respondent engaged in a per se violation of its duty to meet and confer in good faith
when it insisted to impasse on the proposals contained in its “last, best and final” because
Respondent insisted to impasse on non-mandatory subjects of bargaining that watve the
union’s rights, South Bay Union School Dist. V. Public Employment Relations Bd,
(1991) 228 Cal.App.3d 502, 507, 279 Cal.Rpt. 135. Specifically, Respondent insisted to
impasse on its proposed side lefters addressing retirement benefits, layoffs, and the
SRBR. Employer cannot insist on “permissive subjects of bargaining” to the point of
impasse. Chula Vista City School District (1990) PERB Dec. No. 834, 14 PERC Para,
21162, p. 586. Respondent’s intent is clear through the proposed side letters that it had
the right to demand unilaterally that the Union engage in negotiations to modify
established benefits (retirement and SRBR) or layoff procedures and upon impasse it
could act unilaterally to change the established benefits or layofl procedure in any way
the City desires when it so desired, Essentially, the side letters demanded that during the
term of the MOA that the Union give up any rights to maintain negotiated terms and
conditions during the terms of a negotiated MOA. This insistence effectively strips the
Union of its bargaining authority and not lawful to implement upon impasse. See
McClatchy Newspapers, Inc, v NLRB (1997, D.C. Cir.} 131 F.3d 1026.

Respondent engaged in conditional bargaining by conditioning the acceptance of an
MOA. on the Union’s withdrawal of a grievance via the grievance side lefter. See
California State Employees’ Assn. v _Public Employment Relations Board (1996) 51
Cal App.4th 923, 934-935, 59 Cal.Rptr.2d 488, Vernon Fire Fighters v City of Vernon
(1980) 107 Cal.App.3d 802, 823, 165 Cal.Rptr. 908.




41, Respondent engaged in surface bargaining when it failed to act on Charging Party’s
proposals and offer counter proposals. See Jefferson School District (1980} PERB Dec.
No. 133, 4 PERC Para, 11117.

42, Respondent engaged in surface bargaining when it insisted on extraneous conditions,
such as the unions’ withdrawal of its grievance via the grievance side letter. See Stockton
Unified School District (1980} PERB Dec. NO. 133, 4 PERC Para. 11189, p. 773.

43. Respondent violated the Act when it prematurely declared impasse based on its arbitrary
deadlines despite the coalition advising it that the Unions wanted to continue to meet and
confer in good faith to find a resolution.

Remedies Sought

44, As remedies, Charging Party seeks for PERB to issue an order enjoining Respondent
from implementing the “final offer” that its City Council approved on May 31, 2011,
enjoining Respondent from putting the ballot measure on the ballot in March 2012,
directing Respondent to make whole all employees adversely affected by the City’s
‘unilateral implementation of its “final offer”, direct Respondent to teturn to the
bargaining table to bargain in good faith with Charging Party, direct Respondent to post
notices, and pay Charging Party’s attorneys’ fees and costs,

Sincerely,

Enclosure

CC:  Robert E, Jesinger, Esq., House Counsel
Carl Carey, Public Employees Division Director
Bill Pope, Business Representative
Gina Donnelly, City of San Jose (Office of Employee Relations; 200 E, Santa Clara
Street; San Jose, CA 95113)

§:Legal DepartmentiMattersiPublic Bmployees DivislontClty of San Josc\San Jose Public Works 17536100019 ULP Bad Fallh, Swcfacs and Conditional Basgalning\2011_E1_23_Lir UPC
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Exhibit to Unfair Practice Charge
AFSCME Local 101, MEF & CEO v, City of San Jose

Item 6(d) — Statement of Charge

I, INTRODUCTION |

This charge arises from changes the City of San Jose (“City” or “employer”) is seeking to

make to its federated pension retirement system in which members of MEF and CEO, Local 101,
AFSCME (collectively, the “Union”) participate. The changes sought by the City are mandatory
subjects of bargaining. Since June 2011, the Union has attempted to negotiate with the City - and
provide concessions — with respect to City’s retiree health and pension benefits. While the Union
made substantial concessions during the bargaiﬁing sessions, the City was unwilling to reciprocate,
engaging in only surface bargaining while refusing to move from its otherwise immutable and drastic
position, Additionally, the city insisted on proposals that would make impermissible changes to
vested benefits, Although the parties had agreed to bargain substantively over pension and retirement
‘benefits concessions, the City simultaneously adopted, and will place for referendum on its June 3,
2012 ballot, a measure to amend the city charter to reduce employee pension and retirement health.
benefits. The ballot measure was not bargained with the Union. Attendant to the City’s unilateral
adoption of its ballot measure, it terminated negotiations with the Union over pension and retirement
benefits and prematurely declared an impasse.

The City has ihcorrectly asserted that it has negotiated its ballot measure and the proposed
changes and has also improperly asserted that an impasse was reached. As set forth iaclow, the City’s
statements are belied by the fact that the proposed ballot measures neither tracked nor were
responsive to the Union’s attempt to bargain substantively over retirement benefits, Indeed, the City
has taken this action despite the fact that it had previously agreed to ‘table’ negotiations over the |
ballot measure pending substantive bargaining over retirement pension and health benefits.

In short, the City has failed to meet and confer in good faith, failed to engage in substantive
bargaining, and prematurely declared impasse. 1t also plans to forward an unbargained ballot
measure that seeks to put into place pension changes outside of the bargaining process. Indeed,
subsequent unbargained changes made by the City to its ballot measure are further indicative of the
City’s bad faith bargaining, as is the City’s failure to respond to the Union’s numerous information
requests seeking information related to the status and funding of the City’s federated retirement

system.
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This unfair practice charge addresses the City’s failure to meet and confer in good faith, its
premature declaration of impasse, and its placement of a ballot measure affecting mandatory terms
and conditions of employment without properly bargaining such terms and conditions with the
Union.

II, STATEMENT OF FACTS

Before engaging in retirement-related negotiations, the Union and the City had been

negotiating a successor Memorandum of Understanding (“MOU™). The successor MOU negotiations
commenced prior to the expiration of the then-current MOU. Before the parties truly reached
impasse on a successor agreement, the City prematurely declared impasse and imposed a last, best,
and final offer (“LLBFO”). The City voted to impose the terms of its LBFQ on MEF on May 31,
2011, and imposed them prior to the expiration of the MEF contract on July 1, 2011. Even though its
contract with CEO did not expire until September 18, 2011, the City declared impasse towards the
end of April 2011. The City’s imposition of terms is currently the subject to a separate Unfair
Practice Charge (PERB Case No. SF-CE-837-ME; an amended charge was filed on August 19,
2011).

Notably, the City’s LBFOs did not include language addressing retirement benefits. Instead,
the City “imposed” a side letter proposing to defer negotiations over retirement benefits to a later
date, a copy of which is attached hereto as Exhibit 1,

During these ncgotiations with the City, the Union stressed that the parties were not at.
impasse, refused to accept both the City’s prematurely imposed LBFO and its side letter, and
demanded to continue bargaining over substantive retirement issues as well as a successor MOU, It
also informed the City that it would entertain a legitimate proposal on the issue. That the City can
“impose” partial terms, while continuing to request bargaining over retirement issues is, of course,
inimical to its duty to bargain in good faith.

Meanwhile, in a memorandum dated May 13, 2011, Mayor Chuck Reed, the Vice Mayor, and
two Council members’ proposed a plan for fiscal reform to the City Council, the employet’s
governing body. (Exhibit 2.) Specifically, they recommended declaring a fiscal and public safety
emergency, proposing that the City Council pass a measure to amend the city charter via a ballot
measure to limit retirement benefits and to further require voter approval of any increases in

retirement benefits.

! For the sake of brevity, any further memoranda from Mayor Chuck Reed, the Vice Mayor, and any number of Council
members will be referred to as memoranda from Mayor Reed.
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Notwithstanding its impositiori of terms on the Union, by letter date June 3, 2011, the City
informed the Union that it was proposing to the City Council a ballot measure regarding retirement
and pension benefit reform for city workers. (Exhibit 3.) This announcement was made under the
guise of a simultaneous declaration of fiscal emergency under which the City contended it had no
duty to bargain the proposed ballot measure,

In a letter dated June 12, 2011, the Union demanded that the City bargain over the City’s
contemplated changes to the workers’ retirement and pension benefits, providing authority setting
forth the City’s duty to bargain, (Exhibit 4.}

On June 16, 2011, the City proposed a framework for negotiating with a coalition of city
employee unions consisting of MEF, CEO, ABMEI, IBEW, and Local 3 of the Operating Engineers
(the “Coalition”). The proposed topic was “retirement reform” and the proposed ballot measure.”
(Exhibit 5.) The proposal was made notwithstanding the Union’s earliet demand to continue to
bargain over substantive retiree health and pension terms prior to the City’s declaration of impasse.

The City proposed a bargaining framework or ground rules, in which it demanded that the
parties agree to complete negotiations by October 31, 2011, and if the parties failed to reach an
agreement by that time, the City and Coalition would proceed to impasse and move for the City-
Council’s approval of the proposed ballot measure. The framework proposal further provided that in
the event that impasse procedures were unsuccessful, the City would have the authority to unilaterally
implement substantive pension changes and propose charter amendments in the form of ballot
measures. The Union did not agree to the framework and, in response, the City determined that the
Union has declined to participate in bargaining, as desctibed below.

k Meanwhile, in a letter dated June 20, 2011, Michael A. Troncoso, senior counsel to California
Attorney General Kamala Harris, responded to California State Assembly Member Paul Fong about
the prospects of the City of San Jose declaring a fiscal emergency over its budget shortfall, (Exhibit
6.) Troncoso opined that based on “even a cursory review, ... declaring a ‘state of emergency’ based
on a financial crisis in order to justify the unilateral alteration of public contracts would be an
extraordinary maneuver.” Troncoso also pointed out that the Attorney General’s Office had
previously concluded that “the inability or difficulty in carrying out voluntarily undertaken normal
government operations, because of financial straits, does not constitute an emergency” pursuant to
article XIII B, section 3(c)—of the California Constitution, (citing 65 Ops.Cal.Atty.Gen 151, 160
(1982).)

2 The Union made it clear that while it would bargain with the City as a part of the Coalition, it also reserved the right to
bargain individually.
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Because the Union did not have an opportunity to bargain substantively over retirement
benefits (as opposed to bargaining over a ballot measure), the proposed framework did not meet the
requitements necessary to allow full and free bargaining over the terms and conditions of retirement
benefits, Thus, after considering the City’s proposed framework, the Coalition submitted a counter-
proposal asto a bargéining framework, on June 20, 2011. The counter proposal retained most of the
tanguage from the City’s June 16, 2011 framework. (Exhibit 7.) Further, the email to which the
counter-proposal was attached indicated that the Coalition’s primary goals for modifying the
framework were twofold: .

1. To provide a “mutual understanding of the costs and saving that [would] be achieved for
retirement security” in order to “expedit[e] the negotiation process and reduce or eliminate
the uncertainty of the cost implications of alternative[]” plans; and

2. To open the negotiations to the public in order to “remove the secrecy, misunderstandings,
misinterpreted conversations or progress of the negotiation process....”

In letters to the Union’s Presidents dated June 22, 2011, the City responded by fejecting the
Union’s counter-proposal in its entirety (Exhibits 8 & 9). Importantly, the City did not provide a
counter-proposal of its own or demonstrate a willingness to continue negotiating over a framework.
Instead, it announced that the Unions would be excluded from the bargaining process. This response
demonstrated an unwillingness to negotiate over even the most basic pre-bargaining framework and
constituted retaliation for engaging in activity protected by the Meyers-Milias-Brown Act. To that
end, the Union responded to the City’s declaration, through counsel by letter dated June 23, 2011,
and informed the City that bargaining over “ground rules” was mandatory and that the City’s
declination to further discuss the issue constituted an unfair fabor practice. (Exhibit 10.) The Union
further requested that the City reevaluate its position and meet and confer in good faith over a
framework or proceed directly to substantive negotiations over retirement benefits.

In response, on June 28, 2011, the City shifted its position and indicated that even though
bargaining over a framework for negotiations was a non-mandatory subject of bargaining, it was not
refusing to continue negotiations with the Union.* (Exhibit 11.) Despite this admission,l the City
nevertheless reiterated its unilaterally-adopted requirement that all negotiations must be completed by
October 31, 2011 and expressly reserved the right to unilaterally propose charter amendments in the

form of ballot measures on that date if the Union did agree to its demands. Without accepting these

* The Union’s response is also included in this exhibit.
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“take it or leave it” terms, the Union proceeded to commence negotiations over retirement benefits
with the City.

The Coalition began bargaining with the City over the pension reform measutes on July 6,
2011, their first bargaining session. However, that same day, by letter dated July 6, 2011, the City
unveiled a proposed ballot measure predicated on the City Council’s approval of the Mayor’s May 13
‘ballot measure proposal, and had directed staff to draft a ballot measure based on the proposal.
(Exhibit 12.) In response to this announcement, the Union requested a meet and confer with the City
by letter dated July 14, 2011, (Exhibit 13.)

Negotiations continued between the Coalition and the City on Juty 13,2011, The Union then
negotiated with the City on July 21, 2011. At that meeting, the City insisted on negotiating over the
language of a ballot measure even though the parties were continuing to negotiate over substantive
changes to pension and retiree health benefits and other retirement issues.

A week later in a July 28, 2011 letter addressed to Carl Mitchell of the Association of Legal
Professionals, the City insisted that retirement reform negotiations “must remain separate from any
meet and confer obligations that may exist regarding ballot measures proposed by the City...”
pursuant to Seal Beach Police Officer dssoc. v. City of Seal Beach (1984) 36 Cal.3d 591. (Exhibit
14.) On July 29, 2011, the Coalition and the City resumed negotiations.

In response to this announcement, at the bargaining table the Unjon reminded the City (see
Exhibit 4) that it was improper for the City to insist that the parties bargain over the language of a
ballot measure before first meeting and conferring over the terms and conditions of any such
retirement benefits reform plan, a mandatory subject of bargaining,

At the July 29, 2011 session the Coalition suﬁmitted to the City its first pensajon—related
proposal, The Union’s proposal accepted the City’s position of establishing a new tier of pension
benefits that would be applicable to newly hired employees. The second tier included a provision
under which the pension system’s cost of living adjustment (“COLA”) would be forfeited during
years in which the system’s funding levels were not met, with a maximum of five COLA forfeitures.
The proposal did not change employee contribution requirements — currently set at 3/11°s of normal
cost - but did provide that in the event the system’s funding ratio fell, employee'contributions
increase to % of normal cost. In addition, the proposal placed a compensation cap for purposes of
determining pension benefits, which was pegged to the social security taxable wage base, which was
$106,800 in 2011, The City gave no indication of its consideration of the proposal.

Following this tound of bargaining, the Union sent the City a letter on August 2, 2011, in

which it indicated that it was ehcouraged by the negotiations over substantive retirement issues and
5
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requested tabling ballot measure negotiations until after the parties could fully bargain over
substantive retirement issues, (Exhibit 15.) At the next bargaining session, on August 3, 2011, the
City agreed to table bailot measure discussions pending substantive bargaining.

The City continued to maintain its position that if it declared a fiscal emergency it could — and
would - cut off bargaining and take unilateral action. However, on August 10, 2011, the Legislative
Counsel Bureau issued an opinion in response to inguiries submitted by Assembly Member Fong,

(Exhibit 16.) The Bureau concluded that under the facts Fong presented: .

The City of San Jose may not validly declare a local emergency under the California

Emergency Services Act (Ch. 7 (commencing with Sec. 8550), Div. 1, Title 2, Gov.

C.) [“CSEA™] based upon a chronic budget deficit caused by rising employee

retirement costs. Nor may the city amend its charter to validly limit the retirement

benefits to which current city employees and retirees are contractually entitled. The
proposed limitations would substantially impair the contractual rights of current city
employees and retirees, and this impairment would violate the California and United

States Constitutions, ... (Exhibit 16, p. 11.)

On August 23, 2011, the Coalition and City again negotiated over substantive
retirement issues, at which the City provided a proposal. The City’s proposal eliminated the
Supplemental Retiree Benefit Reserve (SRBR) and folded the funds into the pension system
trust fund. The proposal also amended provisions relating to Retirement Service Credi,
among other things." During the August 23 negotiation session, the parties reached a tentative
agteement with respect to elimination of the SRBR. However, at this meeting the City
refused the Union’s request to provide the figures and analysis necessary to calculate the
impact of the retirement reform plan on its members. As is discussed in the next section, the
Coalition had submitted an information request to the City on July 29, 2011 (Exhibit 17), and
the City failed to provide the Coalition with adequate requested information by letter sent on
August 9, 2011 (Exhibit 18),

Following the August 23 session, the City took steps to implement its plan to declate a
fiscal emergency, and no bargaining sessions were scheduled. In a letter to the City dated
August 31, 2011, the Coalition reiterated its demand to bargain, citing the positions of both
the Legislative Counsel Bureau and Attorney General’s Office to contest the legality of San
Jose’s plans to call a fiscal emergency and amend the city charter to limit retirement benefits
to current employees and retirees, (Exhibit 19.) In its demand, the Coalition recognized the

City’s budget challenges and reemphasized its commitment to “addressing these issuesin a

4 The City also made several proposals related to employee healtheare,
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constructive, fair, open and legal manner.” In doing so, the Coalition requested the City to
withdraw its plan to “enact a State of Emergency and pension measure as proposed” because
of “the overwhelming evidence that the City ... lack[ed] the legal authority to” do so.

As aresult, the Coalition and the City scheduled a session for September 7, 2011 and on
September 9, 2011, the City provided to the Union a revised draft of its proposed ballot measure,
(Exhibit 20.) Although, the accoﬁlpanying letter indicated that the City Council’s revisions to the
measure were in part attributable to feedback received from the bargaining units, the revisions did not
reflect any statements, accords or progress achieved through substantive retirement bargaining.
Indeed, the Coalition had not bargained ballot measure language as that issue had been tabled by the
parties in order to bargain over substantive matters, Inexplicably, the City provided additional draft
proposal ballot measures on October 5, October 20, and October 27, 201 1. These measures contained
tew substantive revisions and were not reflective of proposals or concessions taken at the bargaining
table, )

In a letter dated September 15, 2011, the City criticized the Legislative Counsel Bureau’s
analysis in its Aﬁgust 10% letter for “consider[ing] assumption and facts which were presented ... by
parties outside the City” and for not “dicuss[ing] any aspect of the issues addtessed in the response
with anyoné in the City.” (Exhibit 21.) Rather, the City contended that its authority to “consider the
declaration of a fiscal emergency and suspend and/or modify existing contractual obligations” came
*from the City’s inherent police powers granted under the State Constitution and recognized by the
courts.” The City continued to posit that it would move forward with a declaration of fiscal
emergency and unilaterally implement its pension ballot measure. _

* In a series of letters dated September 20, 2011, the City responded to the Coalition’s August
31% leiter by simply referring it to its September 15" response to the Legislative Counsel Bureau in
which it rejected the Bureau’s position. It also disputed the Coalition’s characterization of its
proposal ‘as a shared sacrifice because the proposal did not affect current employeesl. (Bxhibit 22.)
The Coalition and the City resumed retirement negotiations on September 28, 2011, October 12,
2011, and October 26, 2011, During this period the Coalition’s proposals began to incorporate
changes applicable to current workers on a voluntary, incentivized basis (as the Unions did not
belieﬁe that pension reductions to current, vested employees could constitutionally be imposed).

The Coalition presented the City a proposal on or about October 22, 2011, that incorporated
an opt-in for current employees into the second tier benefits otherwise applicable to new hi.res. Those
opting-in would be entitled to COLA based on the consumer price index (“CPI”) with a bap of 3%.

Future benefit accrual rates would be reduced from 2.5% to 2% of final pay for each year worked.
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The retirement age would be increased from age 55 to age 60 years of age, 2 five year increase in the
retirement age that would also have a substantial impact in reducing liability for retiree health
benefits, Under the Coalition’s proposal, the pension benefits would revert back to the prior policy of
being based upon final average pay of 3-years, as opposed to the current policy of being based on pay
for one year. The City rejected this proposal but stated that the parties were not too far apart on the
Union-proposed new-hire tier. However, the city never subsequently explained which aspects of the
proposal it did not accept, despite the fact that the unions provided figures estimated the proposals
would save the City $160 Million over four years.

At the bargaining table, the Union raised concerns about the City’s “opt-in” proposal for
current employees, In essence, the City’s plan set a penalty for employees who failed to opt-into a
plan, The Union was also concerned that if no current employee chose to opt-into the new retirement
plan, the City’s fiscal issues would remain unchanged. Again, the Union stressed that substantive
discussion should be at the Coalition retirement negotiations table. The City did not respond to the
Unton’s concerns or questions. '

The Union presented the City with its opt-in proposal on October 22, 2011, (Exhibit 23.) The
Union’s proposal projected savings to the City of approximately $160 million from fiscal years 2013
through 2016. The parties met on October 26, 2011, and the City rejected the Union’s proposal.

Rather than respond to the Union’s-proposaL on October 27, 2011, the City submitted a
revised draft proposal ballot measure that was accompanied by a letter addressed to the Union
indicating that the City reaffirmed its belief that it was within its power to increase retirement
contributions for current employees. (Exhibit 24.) The October 27 iteration of the ballot measure also
changed Section 15 of the measure to state “that in the event that any increase in the employee’s
share of the cost to amortize the unfunded liabilities for pension benefits cannot be implemented, the
equivalent cost savings will be achieved through compensation reductions.” In other words, although
the parties had limited their bargaining to retirement matters, the City injected, unilaterally and
without bargaining, terms with respect to employee compensation. Further, such terms, which
backtracked from prior unbargained ballot measure proposals and illegally shifted the City’s
unfunded liabilities direetly onto worker’s via a direct wage reduction trigger, were evidently made
and communicated in order to retaliate for the Union’s continued demand to bargain over retirement
benefits,

In response, the Union contended——and still contends—that such a maneuver would be illegal
under California law. The October 27 letter also reiterated the City’s intention to submit its ballot

proposal to the voters in a March 2012 plebiscite. The City also demanded that all meet and confer
8
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obligations must be exhausted by the end of October 2011, in order for the parties to utilize impasse
procedures. Of course, the parties had not reached impasse, and indeed the City had previously
refused to bargain over a framework at the outset of negotiations, a framework it now sought to
impose, _

Further, in its letter, the City contended that “there [wa)s a lack of any meeting of the minds
regarding any aspect of the ballot measuref,]” and “[a]ssuming that no agreement [was] reached prior
to the end of October, ” the Union should indicate whether it was interested in participating in
impasse mediation,

The City’s communication was problematic for a number of reasons. First, it had agreed to
table ballot measure bargaining until after substantive bargaining had been completed. Second it
imposed an artificial and unnecessary deadline on bargaining after refusing to bargain over a
framework at the outset of negotiations. Third, it pre-determined that an impasse would take place
and imposed deadlines for such impasse procedures while the parties continued to make progress on
substantive issues. ' '

The City concluded its letter by stating that it intended to schedule mediation sessions for
No{fcmber 1 through 14, 2011, and asked the Union to communicate its desire to participate by
November 3, 2011, The request for mediation was, of course, premature, as there had been no
impasse in bargaining. Rather, the Union continued to refine its proposals, even where the City
maintained an immutable bargaining position. l

Soon thereafter, in an email letter addressed to the Union and dated October 31, 2011, the
City improperly and incorrectly contended that it had been available to meet and confer with the
Union since June 2011 and that the Union had failed to engage the City in negotiations except on two
occasions. (Exhibit 25.) The City then inexplicably proclaimed that the Union had either “waived its
right to meet and confer over the ballot measure or the parties [had] reached impasse.”

Notwithstanding this exchange of letters, the parties resumed negotiations on November 2,
2011, and later that day the Union sent correspondence in response to the City’s letter. (Exhibit 26.)
The Union emphasized that it had not waived its right to meet and confer over the ballot measure or
to participate in mediation, It also reminded the City that the parties had agreed to table discussions
regarding the ballot measure “as [they] were making significant progress dealing with the retirement
issue[.]” The Union further reminded the CityA that it had been bargaining “regularly over the '
retirtement issues during the last couple of months and as recently as October 22, 2011, when [it]
provided [the City| with a proposal that, when combined with [ifs] earlier proposlal for new hires,

would save the City roughly $160 million.” The Union also pointed out that the City’s insistence in
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concluding negotiations and declaring impasse by set deadlines illustrated its “unwillingness to
participate in good faith bargaining on this issue.”

In a response letter dated November 3, 2011, to the Union’s November 2 letter, the City
incorrectly refuted the Union’s contention that it had agreed to table ballot measure negotiations until
a later time and reiterated its unilaterally imposed “immutable deadline[s]” for conclusion of
negotiations and impasse procedures, (Exhibit 27.) The letter belied the City’s determination not to
bargain, illustrating it intended merely to declare impasse and implement its predetermined terms
without regard to what occurred at the bargaining table. The City’s letter further concluded that the
Union had either waived its rfght to negotiate over the ballot measure proposition or was at impasse
with the City. Neither contention is correct.

' In an email response on Novembet 3, 2011, the Union again informed the City that it had not
waived its right to negotiate and asked the City to set up a meeting between the parties. (Exhibit 28.)
The City failed to respond to that communication. (See Exhibit 29.) On November 8, 2011, the City
sent the Union a letter stating that the meet and confer process regarding the proposed ballot measure
was complete because it had failed to accept the City’s invitation to participate in mediation by
November 3, 2011, (Exhibit 30.} Of course, such a statement could not he correct because the City
had previously agreed to table ballot measure negotiations pending the parties’ negotiation over
substantive retirement benefit changes.

The Union responded to the City’s November § letter by a letter dated November 15, 2011,
pointing out that the City had previously indicated at the bargaining table that its unilaterally imposed
November 3' 2011, deadline was not “firm” and had further agreed to table ballot measure
negotiations until the resolution of substautive retirement benefits bargaining. (Exhibit 29.) The
Union further indicated that while the City asserted in its November 3, 2011 letter that the Union
either waived its right to meet and confer or the parties were at impasse, the City had recognized that
the parties were “close” in regards to their negotiations over new employees at their November 2,
2011 bargaining session. As such, the Union contended and still contends that there was no basis to
conclude that the parties had reached an impasse, as bargaining continued to prove fruitful. For those
reasons, the union indicated that the City was incorrect in its contention that they were “at impasse
for the ballot measure meet and confer” and further questioned why the City rescinded its agreement
to table ballot-measure bargaining.

The Union further expressed frustration over the City’s lack of good-faith bargaining in the
face of a proposal put forward by the Union under which City workers would make concessions

resulting in savings of over $160 million over the next four years. Further, the Union had already
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offered a retirement solution that would have saved nearly $500 million. For these reasons, the
Union contended that the City could not be considered to be acting in good-faith should it move
forward with its ballot measure while the parties were continuing to make progress as to the
substantive issues covered by the proposed ballot measure. The Coalition further iterated that it
would be making a comprehensive retirement proposal, referred to as a “Grand Bargain,” to the City
that would require due consideration and evaluation, ,

At their next negotiation on November 15,2011, the Coalition explained its Grand Bargain
proposal, In addition to the concessions made in the prior proposals, the Unions proposed that retiree
health care benefits would be cut by 15 percent, which would affect everyone (new hires, retirees and
ceurrent workers), Then, the restoration of this cut could be used as an incentive to get current
workers to agree to the less expensive opt-in pension tier for future service, The union believed this
would altow an opt-in program to function in a manner consistent with the law. It also proposed
supporting political reform that would eliminate past-service increases in pension costs in the future,
modifying retiree health care to make sure retirees sign up for Medicare at age 65, and financing of
additional retiree health care unfunded liabilities through the issuance of bonds (to help facilitate the
conversion from pay-go financing to prefunding of retiree health care costs).

After the Coalition presented the Grand Bargain, the City left the room for fifteen minutes. It
came back with a couple of minor questions, then adjourned the meeting. Two days later, on
November 17, 2011, the City rejected the Coalition’s Grand Bargain, communicated its unwillingness
to engage in further substantive bargaining sessions, and declared impasse. (Exhibit 31.) Throughout
this process, the City had not provided any substantive proposals of its own. Indeed, although the
Union had made significant and continued compromises, the City had not made any responsive
proposals to the Union’s concessions.” While many of the Union’s concessions_ directly responded to
the City's concerns and City Council’s cost-saving parameters, the City did not offer comprehensive
pension benefit proposals —for new hires, for instance—beyond the ballot negotiations, in which the
Union did not participate because the City had agreed to table them. Further, the City did not have
gither the capability or the inclination to value the Union’s proposals, and made no attempt to
understand the Union’s proposals or analyze the cost savings contained therein, Instead, it simply .
declared impasse and requested that the parties mediate.

By letter dated November 21, 2011, the Coalition pointed out that the Grand Bargain was

designed to save the City millions of dollars and that the City’s “apparent substantial

* Notably, the City made offers to: 1) cut retiree health care by 20%, 2) make changes to ensure retirees join Medicare,
and 3) eliminate SRBR. The City’s second proposai basically mirrored its first proposal with effective dates changed.
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misunderstanding of [the Union’s] proposal” suggests that “the parties are nowhere near impasse and
further bilateral discussions are appropriate.” The Union concluded that it had not waived its right to
meet and confer or its right to participate in mediation and reminded the City that it had prematutely
and improperly declared impasse. (Exhibit 32)

Aftet just a few hours of mediation on November 22" the mediator ended the session
because she did not believe the City was willing to make any concessions whatsoever. Directly
thereafter, the City sent a letter, dated November 22, 2011, indicating that it would submit a revised
ballot measure to the City Council during its meeting on December 6, 2011, for a March 2012
election. (Exhibit 33.) The proposal, also dated November 22, 2011, was attached to the letter. The
proposal contained several substantive changes. For instance, the new ballot measure increased the
accrual rate of retirement benefits under the Voluntary Election Program (“VEP”) from 1.5% to 2%.
and decreased the retirement age from 65 to 62 for employees represented by the Coalition. It also
backtracked from certain other language. The City’s continued submission of changes to its ballot
measure, after declaration of impasse, indicated the parties could not have been at impasse,

[n a memorandum dated December 1, 2011, Mayor Reed submitted to the City Council a
series of recommendations, In relevant part, he recommended deferring consideration of the
declaration of a “Fiscal and Service Level Emergency”; adopting a resolution calling for a municipal
election on June 5, 201 1; adopting a “resolution authorizing the Mayor to prepare and submit an
argument in favor of the City on the June 5, 2012 Voter's Sample Ballot”; and declining to “permit
rebuttal arguments in the June 5, 2012 Voter’s Sample Ballot.” (Exhibit 34.) Inexplicably, and
despite the City’s self-described “immutable deadlines,” the City now departed from its unilaterally
imposed deadlines and its continuously stated intention to declare a fiscal emergency. Yet it still
contended that the parties had and continued to be at impasse.

In addition, Mayor Reed indicated that his initial recommendation to declare the emergency
was based upon a projection by the Police and Fire Department Retirement Board actuary that the
City’s contribution for Police and Fire would increase to $160 million for 2012-2013. However, a
new projection estimated the 2012-2013 contribution to be approximately $105 million, pending final
approval of the City Council, (Exhibits 34, 35.) At the very least such changed circumstances
wartanted continued negotiation and a lifting of the City’s prematurely declated impasse.

Thereafter on December 5, 2011, Mayor Reed sent another supplemental memorandum to the
City Council in which he requested that the Council approve language for a revised ballot measure
draft and direct staff to delay transmitting the ballot measure resolution and related documents to the

registrar to allow time for continued “mediation,” (Exhibit 36.) He further directed staff to request
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that all city employee bargaining units waive all impasse procedures in order to engage in mediation
over the ballot measure and “related” retirement issues, In the Unions’ view, the request to waive
statutory tights as a condition to bargain constitutes a per se unfair practice.

Also, the Ballot Measure put forward by the Mayor was substantially different from the ballot
measure the City contended it would unilaterally implement upon exhaustion of impasse procedures,
Pursuant to the new projection, the ballot measure acknowledged that while retirement costs to the
City were expected to increase, they would not increase drarﬁatically. The City stated that it would
have to make additional cuts to Essential City services in order to adequately fund the rising costs of
post employment health benefits. However, the City acknowledged those cuts would not be
dramatic. The new measure erased all references to the prospects of a fiscal emergency and no
longer called upon voters to declare a fiscal emergency. Furthermore, the measure gave the City
discretion to temporarily suspend COLAs for all retirees for five years in the event that the Council
adopts a resolution declaring a fiscal emergency while finding it necessary to suspend increases in
cost of living payments to retirees,

The City Council approved the aforementioned ballot measure for a June 2012 election. Ina -
letter dated December 7, 2011, the City addressed all unions representing public employees excepting A
police and firefighters, The City invited the unions to reengage in mediation over the issue of
retirement reform and the ballot measure collectivefy, but further insisted that they waive their right
to exhaust othet impasse procedures as a precondition, (Exhibit 37.)

On December 9, 2011, the Union responded to the City’s December 7 correspondence.
(Exhibit 38.) It reiterated that the parties never reached impasse and that it was unwilling to waive
impasse procedutes as a condiﬁon to continuing mediation with the City. The Union stated: “the
request to ‘waive'impasse procedures’ is contrary to the City’s duty to bargain in good faith, as is any
precondition tied to waiving statutory rights.” However, without making aﬁy such concessions, the
Union was willing to reengage in mediation as a continuation of the bargaining pi:ocess.

The City provided a response, dated Decembet 12, 2011, in which it reasserted its belief that
the City and Union completed impasse procedures, and then proceeded to mischaracterize the parties’
bargaining history, and invited the Union to participate in mediation “with the understanding that
further discussions do not constitute reopening of negotiations over the ballot measure or in any way
prejudice [the City’s] position that the parties have already completed any required impasse
resolution procedures,” (Exhibit 39.) Such a statement is further indicative of a refusal to bargain

because, even after impasse an employer still has a duty to bargain.
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On December 13, 2011, the Coalition responded to the City’s December 12 letter. (Exhibit
40.) It reiterated its position in regards to the City’s failure to bargain to impasse and highlighted the
City's misrepresentation of the bargaining history between the partics, It then reasserted its
willingness to reengage in mediation as a continuation of the pre-impasse meet and confer process.

City’s Refusal to Respond to Information Requests

Tn addition to the foregoing, the City’s bad faith bargaining is illustrated by its failure to
meaningfully respond to the Union’s information requests regarding its pension and retiree heaith
proposals. The Union submitted several information requests regarding the cost to the City for
retirement benefits owed to Union members. Most of these requests went unanswered and the
responses received were inadequate or did not contain substantive of meaningful responses.

On February 8, 2011, during its contract negotiations with the City, the Union submitted a
letter requesting, amongst other things, “the cost to the City of all pension and retirement
contributions, including any portion paid by the City of what is the council members’, appointees’, or
Unit 99 employees’ share of pension contribution, and any payments to any other deferred
compensation or retirement plan.” (Exhibit 41.) On February 28, 2011, the Union submitted another
information requést to the City requesting, among other items, costs to the City from its retirement
benefit obligations. (Exhibit 42.) In addition, on July 29, 2011, the Coalition submitted the
information request attached hereto as Exhibit 17. In a letter dated August 9, 2011, the City
responded but failed to provide virtually any of the information that was requested. (Exhibit 18.) -
Further, in response to several of the Union’s requests, the City indicated that its actuary would -
perform an actuarial valuation in the following months, Nevertheless, the City continued to
precondition bargaining according to its—unilaterally&mposed timelines and failed to provide the
updated actuarial information.

ARGUMENT

California law requires that cities “meet and confer in good faith” over matters within the
scope of tepresentation of the “representatives of ... recognized employee organizations”. A(Gov.
Code Sect. 3505.) “The scope of representation shall include all matters relating to employment
conditions and employer-employee relations, including, but not limited to, wages, hours, and ofher
terms and conditions of employment....” (Gov. Code Sect. 3504.) A city must meet and confer in
good faith with a recognized employee organization over retirement benefits since such benefits fall
within the purview of Gov. Code Sect. 3504. Fusrthermaore, it is axiomatic that retitement income

security and retiree health affecting current employees or future retirees are mandatory subjects of
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bargaining. (Temple City Unified School District (1989) PERB Dec. No. 782; Compton Community
College District (1989) PERB Dec. No, 720.)

Here, the parties sought to negotiate changes to retirement benefits for current employees and
retitees as well as new hires. As such, the negotiations involved a mandatory subject of bargaining
and required a good faith meet and confer.

Unlawful Insistence on Negotiating Ballot Measure Language Before Terms and
Conditions Bargaining Completed )
Pursuant to Gov. Code Sect. 3505, the City was required to meet and confer to impasse over

the terms and conditions of any such plan before bargaining over the language of the ballot measure,
When the Union initially demanded a meet and confer over the City’s proposed retirement benefits
plan, it first expected to negotiate over substantive changes to the employees’ retirement systems.
That is because it was necessary to reach agreement over the substantive terms of the retirement plan
before considering language that would articulate the substantive changes in an acceptable fashion.

However, from the very start, the City insisted on meeting and conferring over ballot measure
language before the patties had agreed to any substantive terms and despite the Union’s assertion that
such discussions were premature, Later, the City agreed to table ballot measure discussions pending
substantive issues bargaining at the negotiation session on August 3, 2011. However, the City then
declared “impasse” on the ballot measure ot, alternatively, claimed the union had declined to bargain
ballot measure language. In fact, the City insisted on negotiéting on ballot measure language and
resisted the Union’s efforts to engage in substantive negotiations, that is, bargaining over the
substantive terms and conditions that may have required a charter amendment necessitating a baliot
measure proposal.

The City’s refusal to bargain over substantive terms equates to a violation of its duty to meet
and confer over terms and conditions of employment,

Refusal to Continue Bargaining Over Ground Rules and Unilaterally Implementing a
Deadline
Refusing to bargain, unilaterally imposing, or reneging on ground rules is a failure to bargain

in good faith, (California Department of Personnel Administration (1993) PERB Dec. No.’ 995-5.)

As discussed above, the Coalition submitted a counter-proposal to the City’s proposed ground
rules in June 2011, The Coalition’s counter-proposal retained most of the langnage from the City’s
proposed framework and aimed to bring more transparency to the negotiations, However, the City

rejected the Coalition’s counter-proposal in its entirety without sufficiently explaining its opposition
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and indicated it would proceed to bargain only with unions who accepted its ground rules.’ Seeking
1o exclude such unions from bargaining, especially where the bargaining is the result of a unilaterally
imposed “retirement reopenet” is per se bad faith. Although the City later stated that it was not
refusing to bargain over the framework with the Union, the City failed to meet and confer with the
Union and unilaterally adopted a requirement that all negotiations must be completed by October 31,
2011. The City’s refusal to continue bargaining over a framework and instead unilaterally impose a
deadline to complete bargaining constitutes an unfair labor practice.

Imposition of bargaining timetable defeats “good faith” in bargaining and did not result
in_impasse while progress was being made
(Government Code section 35035 specifically defines a good faith “meet and confer” as a

public agency's and union’s mutual obligation:

personally to meet and confer prompily upon request by either party and continue for a

reasonable period of time in order to exchange freely information, opinions, and proposals,

and 1o endeavor to reach agreement on matters within the scope of representation prior to

the adoption by the public agency of its final budget for the ensuing year.
The meet and confer continues up until the point of impasse. The point of impasse is reached when
“the parties have exhausted the prospects of concluding an agreement and further discussions would
be fruitless.” (Modesto City Schools (1983) PERB Dec. No 291.) An unfounded declaration of
impasse constitutes bad faith bargaining. (Rio School District (2008) PERB Dec. No. 178.)

As discussed above, from the very beginning of negotiations, the City demanded that the
parties complete negotiations by the end of October 2011; it insisted on this deadline before it even
knew how much progress would result from the negotiations by that point. The parties had not
agreed on a bargaining framework that may have legitimately limited the meet and confer to a
specific timeframe. Therefore, the City was without the authority to insist on reaching impasse by a
particular date. The City then prematurely declared impasse while there was still positive movement
at the bargaining table.

Prior to the City’s premature declaration of impasse, the parties had only negotiated severat
times over the course of four to five months but were coming closer to agreement with each
subsequent Coalition proposal, mainly due to the continued concessions the Coalition was making. .
When the City declared impasse, the parties truly had not reached a stalemate—as is characteristic of
an impasse—and further discussions would not have been fruitless. Therefore, the City was required

to continue negotiating to a true stalemate,

S The City’s response indicated that an acceptable proposal by the Coalition would have to provide that the meet and
confer would be completed in time to place the retirement measures on the ballot. However, the Coalition, in its counter-
proposal proposed o aim to complete negotiations by October 31, 2011,
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The City’s insistence on adhering to a strict bargaining deadline demonstrates that it
considered the meet and confer process a hollow formality, Its premature declaration of impasse
amidst continued progress at the bargaining table showed that it would only organically come to
terms with the Coalition if the Coalition agreed to its exact method of cost-savings, despite othgr
proposals that would achieve the same cost-savings.” The City’s premature declaration of impasse
demonstrates its lack of good faith in its dealings with the Coalition and the Union and is grounds for
sustaining this UPC.® |

No Impasse where City Continues to change its proposals

It is also well settled that the duty to bargainisa continuing one, not only through the life of a
labor agreement, but continues after the expiration of the MOU and until all mandatory impasse
procedures are exhausted. (California Department of Forestry and Fire Prevention (1993) PERB
Dec. No. 595.) Even where an impasse is reached, the obligation to bargain is suspended only until
changed circumstances break the impasse, including concessions made by one of the parties that
indicate agreement may be possible, (Modesto City Schools (1983) PERB Dec. No 291.) Even where
a bona fide impasse is reached, once it is broken the duty to bargain is revived. (PERB v. Modesto
City School District (1982) 136 Cal App.3d 881, 899.) '

Starting in late October, the City insisted that the parties had either reached impasse or the
Union had waived its right to meet and confer. However, whilé the parties engaged in mediation, the
City submitted several revised ballot measures to its Council for its consideration and approval, As
stated above, the language of the proposals differed from that which the City had presented the Union
prior to its prematute declaration of impasse. Assuming arguendo that the parties were at impasse,
the City’s additional proposals would have broken the purported impasse and reignited the City’s
obligation to meet and confer in good faith. The City’s failure to do so is grounds for upholding this
UPC.

The City Engaged in Surface Bargaining by “Going Through the Motions” Without

Seriously Considering Compromise with the Coalition
Central to the duty to bargaining good faith is the obligation to “endeavor to reach an

agreement” (Gov. Code §§ 3505, 3517,3519. It is well settled that entering negotiations with a “take

| 7 Although the parties negotiated twice in November, the City showed bad faith by rejecting the Coalition’s substantially

cost-saving Grand Bargain without giving it any real consideration. The City then declared impasse without even
forwardmg a counter-proposal,

¥ Furthermore, the City’s first premature declaration of impasse occurred during the successor MOU negotlatrons Even
though the parties had not reached impasse on the subject of retirement and pension benefits, the City declared impasse
on MEF and CEO. The City ignored the Union’s demand to continue bargaining and imposed its LBFOs on the Union.
This was the City's first demonstration of bad faith.
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it or leave it” attitude evidences a failure of the duty to bargain because it amounts to merely “going
through the motions™ of negotiations. (General Electric Co. (1964) 150 NLRB 192, 194). “A flat
refusal to reconcile differences by failing to offer counterproposals; could be construed to be in bad
faith if no explanation or rationale” is provided to support the employer’s position. (Oakland Unified
School District (1981) PERB Dec. No. 178). Tmplicit in the obligation to bargain in good faith is the
obligation to explain bargatning positions with sufficient detail to “permit the negotiation process to
proceed on the basis of mutual understanding.” (Jefferson School District (1980) PERB Dec. No.
136.) Moreover, total inflexibility in bargaining positions, especially when coupled with other
indicia of bad faith, may be a further basis for finding bad faith bargaining. (Fremont Unified School
District (1980) PERB Dec. No. 178).

As the facts above demonstrate, the Union made substantial concessions to the City
throughout the course of their negotiations. However, from the very start of the negotiations, the City
failed to seriously consider, respond to, or provide an explanation for its continued rejections of the
Coalition and Union’s counterproposals. The City appeared determined to achieve budget cuts
according to its own plan, and its pfoposais failed to incorporate proposals advanced by the Coalition
even when they amounted to substantial cost-savings. For instance, on October 22, 2011, the
Coalition submitted the City a proposal that was estimated to save it $160 Million over four years.
Although the City rejected this proposal without adequately explaining its opposition, it conceded
that the parties were not too far apart on the new-hire tier. The City then rejécted the Coalition’s
“Grand Bargain,” a proposal designed to realize additional cost-savings. In doing so, the City
caucused outside of the presence of the Coalition for fifteen minutes and only asked a few minor
questions about it. Inirejecti,ng the Coalition’s December 21 proposal, the City again failed to
provide feedback on what was not agreeable about the plan,

The City did not provide any substantive proposals of its own. The ballot language proposals
it submitted failed to significantly incorporate any proposals or concessions taken at the bargaining
table with the Coalition,” Furthermdre, while the City proposed that the parties engage in mediation,
it failed to take such sessions seriously; this was an observation a mediator even made. This is all

evidence that the City merely went through the motions with regards to the meet and confer process.

? This, in itself, is further evidence that the ballot language negotiations did not involve a meet and confer over the
substance of the retirement issues.
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Effect of Imposition of Pension Re-opener
Tt is well settled that while a public agency may implement a last, best and final offer, it may

not implement a memorandum of understanding, (Gov. Code § 3505.4.) 1tis also well settled that an
employer cannot impose a “partial” offer or reach a “partial” impasse.

Here, the City purportedly “bargained to impasse” with MEF and CEO over successor
Memorandums of Understanding but “imposed” an additional duty to bargain over pension benefits.
It did this by imposing its LBFOs, which included side letters deferring negotiations over retirement
benefits to a later date. As a result, the parties engaged in separate negotiations over retirement
benefits after the City’s imposition of its LBFOs, By imposing partial terms but also imposing a
pension reopenet and then commanding additional bargaining of retirement issues direetly after
imposition, the City has failed to bargain in good faith.

Contingent Bargaining

Conditioning agreement at the bargaining table on a waiver of rights is a per se violation of
the duty to bargain and further supports an inference that an employer has engaged in bad-faith.
(Modesto City Schools (1983) PERB Dec. No. 291; South Bay Unified School District v. PERB
(1991) 228 Cal.App.3d 502, 507.) As demonstraied above, the City invited various unions to
reengage in mediation through a letter dated December 7, 2011, However, it preconditioned
participation for each union on it waiving its right to exhaust other impasse procedures, (Exhibit 37.)
Such an action serves as a basis to uphold this UPC.

Failare to Provide Requested Information

Employers have an obligation to provide employee organizations with requested information
necessary and relevant to bargaining, and a failure to provide such information constitutes a refusal to
bargain in good faith. (Stockton Unified School District (1980) PERB Dec. No. 143.) Information
pertaining to mandatory subjects of bargaining, such as up-to-date funding status and assumptions
contained in such assumptions with respect to retirement benefits clearly falls within the category of
information that must be provided. (Id.) Provision of inaccurate information in response to a request
further constitutes a failure ot refusal to bargain in good faith. (J4.) Information requested must be
provided in a timely fashion, unreasonable delay is further evidence of bad faith. (Chula Vista School
District (1990) PERB Dec. No. 834.) Finally, the “mechanics” of providing information is itself a
subject of bargammg and unilateral determinations as to the provision of requested information
supports a separate basis for a charge. (Bakersfield City School District (1998) PERB Dec, No. 834. )

As demonstrated above, on multiple occasions, the Union and Coalition requested from the

City information directly related to the parties’ subject of bargaining. In order for the Union to have
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intelligently bargained over retirement and pension issues and to have truly understood the impact of
the City’s proposals on public employees and the City’s budget, the Union required such information.

Approximately six months after the Union first requested the information relevant to the
City’s pension and retirement system, the City provided incomplete information of its choosing. To
this date, the City has not provided the requested information. As a result, the Union and Coalition
proceeded through negotiations with incomplete information. For instance, the Coalition égreed to
the City’s proposed elimination of the SRBR despite the City’s refusal to provide the figures and
analysis necessary to calculate the impact of retirement “reform” plan on its members.

The City’s failure to provide the Union and Coalition in a timely fashion with information
necessary to intelligently bargaining is further evidence of its lack of good faith in bargaining,

Proposing Hlegal Terms '

The City’s substantive proposals included terms that would be illegal under California law,
specifically, the curtailment of vested benefits and the shifting of the City’s unfunded liability onto
employees. The City has consistently put forward and insisted on acceptance of such proposals by

the Union despite their illegality under state law. For example: ™ "

e An*opt-in” to a second tier under which if an employee does not elect the “opt-in” sthe will be
subject to liability for the unfunded liabilities associated with vested benefits for current and
retired employees, to be deducted from his/her pay. Such a change to shift the basis of funding to
employees is illegal under California law. (4bbott v. City of Los Angeles (1958) 50 Cal.2d 438
(“where city employees were employed while there was in effect a pension system providing for
fluctuating pension payments and subsequently by amendment to city charter a fixed payment
pension system was established without any corresponding advantages to offset such detriment,
amendments were unreasonable and invalid as applied to such employees who were employed
before passage of amendments.”).)

¢ Elimination and reduction of COLA benefits for retirees and vested employees. (See Association
of Blue Collar Workers v. Wills (1986) 187 Cal.App.3d 780; see also United Firefighters of Los
Angeles City v. City of Los Angeles (1989) 210 Cal.App.3d 1095.)

s Increase in employee contributions with no concomitant benefit improvement, (United
Firefighters, 210 Cal.App.3d at 1102-1103.)

o Restricting of the eligibility requirement for disability retirement benefit to be applies to curtent
and vested employees. (Cf. Newman v. City of Oakland Retirement Board, 80 Cal.App.3d 450
(1978); and Cf. Central Laborers’ Pension Fund V. Heinz (2004) 541 U.S., 739.)

Thus, the City’s insistence to impasse on these proposals constitutes, per se, bargaining in bad faith,
1. CONCLUSION

For the foregoing reasons the Board should issue a complaint against the City,
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STATE OF CALIFORNIA
PUBLIC EMPLOYMENT RELATIONS BOARD

UNFAIR PRACTICE CHARGE

DO NOT WRITE IN THIS SPACE: Case No. . Date Filed:

INSTRUCTIONS: Fife the original and two copics of this charge form with proof of service attached to each copy in the appropriatc PERB
regional office (see PERB regulation 32075), Proper filing includes concurrent service and proof of service of the charge as required by
PERB regulation 32615(c). AH forms nre available fram the regional offices or PERB’s website at www.perb.ca.gov. If mere space is needed
for any item on this form, attach additlonal sheets and number items.

1S THIS AN AMENDED CHARGE? vEs [ ' No R
1, CHARGING PARTY: EMPLOYEE[]  EMPLOYEE ORGANIZATION X EMPLOYER []
a. Pull name: INTERNATIONAL ASSOCIATION OF FIREFIGHTERS, LOCAL 23

n
b, Mailing address: 425 East Santa Clara Street, San Jose, CA 95113 ! E e C e lve d

c. Telephone number; (408)283-0910 JUN 7 2012
d. Name, title and telephdne number : City Manager's
of person filing charge: Christopher E. Platten, Counsel to Charging Party ,
Wylie, McBride, Platten & Renner Office of Employee Relations
(408)979-2920

e. Bargaining unit(s} involved: INTERNATIONAL ASSOCIATION OF FIREFIGHTERS, LOCAL 230

3. CHARGE FILED AGAINST: (mark one only) EMPLOYEE ORGANIZATION ]|  EMPLOYER [

Full name; CITY OF SAN JOSE
b. Mailing address: 200 East Santa Clara Street, San Jose, CA 35113
¢. Telephone number: (408) 535-1900
d. Narhe, title and telephone number

of agent (o contact; Alex Gurza, Deputy City Manager

City of San Jose
(408) 535-8155

3. NAME OF EMPLOYER (Complete this section only if the charge is filed against an employee organization)

a. Full name:

b. Mailing address;

4. APPOINTING POWER: (Complete this section only if the employer s the State of California. See Govexrnment Code section 18524)

a. Full name:
b. Mailing address;

¢, Agent

PERB-6107/01) SEE REVERSE SIDE




5. GRIEVANCE FROCEDURE

Are the parties covered by an agreement containing a grievance procedure which ends in bmdmg arbitration?
vyES X - No [1

6. STATEMENT OF CHARGE

a, The charging party hereby alleges that the ahove named respondent is under the jurisdiction of (check one)
] Educational Employment Relations Act (Gov. Code sec, 3540 et. seq.)
0l . Ralph C. Dills Act (Gov. Code sec. 3512 et. seq.)
[l Higher Education Employer-Employee Relations Act (Gov, Code sec. 3560 et seq.)
LY Meyers-Milias Brown Act (Gov. Code see. 3500 et, seq.)

b, The specific Government Code section(s) alieged to have been violated is/are: Gov. Code §3504.5, 3505, 3506.5(0);3507(6)(5).

¢.  The specific PERB regulatmn(s) and/or, for MMBA, the specific applicable local rule(s) alleged to have been violated isfare (o
copy of the applicable rule(s} MUST be atmched to the charge) PERB Regs 32603(b), (c), (&), and (f); City of San Jose
Resolution 39637

d.  Provide a clear and concise statement of the conduct alleged to constitute an unfair practice including, where known, the time and
place of each instanice of respondent’s conduct, and the name and capacity of cach person involved. This must be a statement of
the facts that support your claim and not a conclusion of law. A statement of the remedy sought must also be provided, (Use and
attach additional sheels of paper if necessary.)

SEE DECLARATION OF CHRISTOPHER E. PLATTEN IN SUPPORT OF
UNFAIR PRACTICE CHARGE AND REQUEST FOR EXPEDITED HEARING

DECLARATION

I declare under penalty of perjury that T have read the abave charge and that the statements herein are true and

complete to the best of my knowledge and belief and that this declaration was executed on June 4, 2012

(Date)
at San Jose, California
(City and State}
CHRISTOPHER E. PLATTEN, ESQ. %‘% ? &7
' (e
{Type or Print Natmne) (S:gna

Title, if any Attorney

Malllng address: Wylie, McBride, Platten & Renner
2125 Canoas Garden Ave #120
San Jose, CA 95128

| Telephone Number (408) 979-2920

PERB-61 (07/01)



Declaration of Christopher E. Platten In Support of
Unfair Practice Charge and Request for Expedited Hearing

1, Christopher E, Platten, declare:

I. I am an attorney licensed to practice in the state of California and a shareholder in
- the firm of Wylie, McBride, Platten and Rénner, counsel to Charging Party International
Association of Fire Fighters, Local 230 (Union), As counsel, I represent the Union’s negotiating
team and I participated in the bargaining process at issue. This declaration is made 6n behalf of

the Union in compliance with the requirements of PERB Regulations 326135,

Intro&uction |

2. Unde'r the decision in The People ex rel. 'Seal Beach Police Officers Assn. v. City
of Seal Beach (1984) 36 Cal.3d 591, a charter city must bargain in good faith before submitting
to voters charter amendments relaﬁng to items wifh the scope of representation under Sections
3504.5 and 3505 of the MeyerseMiliﬁs-Brown Act (MMBA). As a charter city, Respondent City
of San Jose (City) is therefore required to either bérgain in good faith to agreefnent or impasse
before placing on the ballot a measure affecting retiremént benefits for employees. (Santa Clara
County Correctional Peace Ojj‘icém‘ * Association (2010) PERB Decision No. 2114-M; and Santa
Clara County Registered Nurses Professional Associ?rtian {2010) PERB Decision No, 2120-M).
When a charter city fails to fulfill its obligations to permit ﬁargaim'ng over a propbsed charter
amendment‘impacting matters within the scope and representation, it is guilty of bad faith
‘bargaining, and if enacted, the charter amendment is invalid. -(The People ex rel. Seal Beach

Police Officers Assn. v. City of Seal Beach, sﬁpra.)

3. On March 6, 2012, the City Council adopted Resolution No. 76158 and

authorized a proposed charter amendment measure to be placed on the ballot for the June 5, 2012




primary election to reduce and eliminate vested pension benefits of current employees.! The City
refused to bargain over the measure prior to-Council adqption on March 6™, This is per se bad
faith bargaining. Because the City faiied to bargain in good faith. with the Union over the terms
of the proposed charter amendment, its placement of Measufe B? on the ballot is an unfair |

practice in violation of the MMBA, and applicable PERB regulatiohs_.

Sections of the Government Code and PERB Regulations Violated
4, o By submitting Measure B to the voters without meeting and conferring in good
faith, the City violated its duty to bargain under the following provisions of the MMBA and

PERB regulations:
A. . Government Code, sections 3504.5, 3505, 3506.5(c) and 3507(e)(5)

B.  PERB Regulation: 32603(b), (c), (¢) and (f) and City of San Jose

Eﬂlployer-Employee Resolution 39367.

The Union Seeks An Expedited Hearing for the Purpose of Expediting
the Filing by PERB of a Petition for Writ Quo Warranto.

5. An action in quo watranto is a proper remedy by which to challenge the
procedural regularity of a city charter amendment, (The People ex rel, Seal Beach Police Officers
Assn. v, City of Seal Beach, supra; International Assn. of Fire Fighters v. Cl'l:); of Oaklan?f (1985)
174 Cal.App.3d 687, 694.) Accordingly, the Union fequests cither (1) that the Board instruct .its

agent to submit the record of the case to the Board itself for decision, and to expedite its decision

LA true and correct copy of City of San Jose Resolution No, 76158 adopted March 6, 2012 and authorizing the
submission to the electors of its proposal to amend the charter as it pertains to pensions and benefits provided to
cutrent and future employees “and to place other limitations on pensions and benefits” is attached hereto as Exhibit
E. ' .

? The Registrar of Voters for the County of Santa Clara has denominated the. City's proposed charter amendment as
Local Measure B on the June 5, 2012 ballot. All future references to Measure B thus refer to the proposed charter
amendment adopted by the City of San Jose Resolution No. 76158,




in accordance with PERB Regulation 32147, or (2) that the Chief Administrative Law J u&ge or
General Counsel expedite the scheduling of an administrative hearing and decision pursuant to
PERB Regulations 32147 and 322135, The Union asks PERB to expedite its ruling iﬁ order to
establish the predicate determination enaibling PERB to seck leave from the Office of the

Attorney General to sue in quo warranto to set aside the Measure B if adopted by the votets.

6. | Directing expedited processing of this matter is warranted for several reasons.
First, undet the facts presented, the establishment of an unfair practice is likely to s;uccced since
the provisions of Measure B were never bargained-over by the patties prior to adoption by the
City (see, Santa Clara County Registered Nurses Professional Association, supra; and pages 17-
24 infra). Second, the City Council, aware that the provisions of Measure B are “untested,”
potentially unconstitutional and thus an ongoing controversy of great importance, has already
 directed its legal counsel to initiate procéedings establishing i.;he Validity of the pension changes
immediately upon certification of the election results. Third, the position of whether a California
municipal employer may lawfully reduce current employee pension benefits as proposed in
Measure B is a matter of statewide importance for collective bargaining parties. Lastly,
obtaining leave to sue in quo warranto niay.be a time-consuming process. And a petition for a
writ quo warranto may be permissive cross clairﬁ to the City contemplates action for declaratory

relief upon passage of Measure B, Thus judicial economy and administrative efficiency requires

7 See p. 6 of March 5, 2012 Memorandum to Richard Deyle, City Attorney from Arthur A, Hartinger, et al,
regarding “Proposed Charter Amendment — Sustainable Retirement Benefits and Compensation Act,” a true and
correct copy of which is attached as Exhibit 2,

* See Memorandum to Mayor and City Council from Councilmember Sam Liccardo dated March 6, 2012, atrue and
correct copy of which is attached as Exhibit 3. At the March 6" Council session, a majority of the Council adopted
Councilmember Liccardo’s recommendation to “direct the City Attorney to file an action for declaratory relief in the
trial court of competent jurisdiction . . . seeking a judicial determination of whether the City may adfust the * -
compensation of current employees through additional retirement contributions or pay reductions [required under
Measure B].” ‘ : ’
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the exéreise of discretion by PERB to expedite processing of tﬁis charge. (Cf., Riverside Unified
School District (1985) PERB Order No.. Ad-152.) If the Board determines that it will benefit
both palrties and the Board itself to first receive a proposed decision of a PERB administrative
law judge, then the Board should at least expedite the scheduling and preseﬁtation of the matter

before the ALJ.

Pertment Facts Underlying the Unfair Practice and the Request fcr An
Expedited Hearing

7. The Union is an employee organization within the meaning of MMBA section
3501(a), a recognized employee organization within the meaning of MMBA section 3501(b), and

an exclusive representative within the meaning of PERB Regulation 32016 (b) for a bargaining

~ unit of fire fighters. The City is a public agency within the meaning of MMBA section 3501(c)

and PERB Regulation 320 16(a).

8. The Union and the City are parties to 8 Memorandum of Agreement (MOA) for
the term of July 1, 2009 through June 30, 2013. This Agreement is evidenced by the precxisting
provisions of the predecessor MOA in effect for the term of March 1, 2004 through June 30,
2009 combined with the executed agreements on discrete matters within the scope of

representation, °

The Contractual Agreement to Bargain Retirement Benefits Reform |

9, Under the terms of the MOA, and as a result of the exceptional circumstances

. provided by the recent national economic recession, the parties agreed to bargain in 2011 over

pension and retiree health care benefits for current and future employees. That agfeement isset

forth in a “Side Letter Agrecmcnt” dated March 3, 2011 in Exhibit 4 and provides, in pertinent

* These documents constituting the MOA are collectively attached hereto as Exhibit 4.




part that “[T[{ the parties are at impasse and no agreement is reached, the parties shall submit the
issues for determination in accordance with the applicable provisions under the Employer-

Employee Relations Resolution No. 39367 and/or City Charter Section 111 1.8

Section 23 of Resolution No. 39367 provides for mediation in the event of an impasse in
bargaining, when interest arbitration does not apply. San Jose City Charter Section 1111

provides for binding interest atbitration of bargaining impasses between the Union and the City.

The City’s Police and Fire Retirement Plan and the Changes to Benefits
Under Proposed Measure B

10.' Pursuant to the San J ose'City Charter, the City Council is empowered to set
benefits and establish a retirement plan for its employees. The City has established two pension
plans, one for police officers and fire fighters, and another for all other City employees, (See San
Jose Muﬁicipal Code §§3.16-3.52)) The City Charter also sets forth minimum benefits for
certain members of the police and fire fighter pension plan.” The plans are both defined benefit
pension plans.s_ The Charter does not reserve to the City the right to impatr the pension plan

benefits once established, nor does it provide that plan benefits are not vested contractual rights.

11.  The Council further created Boards of Administration for each plan, with the
powcf to determine eligibility for receipt of retirement benefits under the plans, In that role, the
Board of Administration for the Police and Fire Plan (“Board”) administers the retirement

system and performs various functions related to the plan, including the calculation of annual

§ A true and correct copy of City of San Jose Employer-Employee Relations Resolution No. 39367 is attached hereto
as Bxhibit 5. ‘

7 See City of San Jose City Charter section 1504 at htlp://www.sanjoseéa.govfclerk/Chaﬂer/Chartef_articleIS pdf.

¥ See .g., San Jose Municipal Code §§3.36 et seq., the 1961 Police and Fire Retirement Plan at
htip*//sanjose.amlegal.com/nxt/gateway.dll/California/sanjose_ca/sanjosemunicipalcode?f=tomplate$ fo=defanlt.htm
$3.08vid=amlegal:sanjose _ca. '




employer and e;mployee contributidns, the managefnent and ih%stment of the plan’s funds and
the distribution of pension benefits to retired police officers and fire fighters. Membership in the
plan is compulsory and a condition of employment for City fire fighters, Retirement benefits
under the plan are funded by contributions from both the pension plan’s members and City,
which contributions are in turn invested for the benefit of the plan members.” Employee
contributions are credited to a member’s participation account for normal service costs,
Employees contribute nothing towards prior service costs. I contrast, the City’s contributions
are credited to the Plan as a whole. When investments exceed the actuarially assumed investment
growth rate, the City’s unfunded actuarially accrued liability (“UAAL”) for prior servicc costs is
reduced. Moreover, when the ﬁmding- ratio of the Plan’s assets to liabilities exceeds 100%, the
positive UAAL (or “over-funding of the Plan") serves as a crecl:lit in favor of the City by reducing

its normal cost contributions,

12, | As aresult of declining national economy and conseqﬁentigl investment losses to
the Plan in the period of 2007-2008, the Plan’s funded ratio dropped, and the City’s payment for

| prior service UAAL increasn_ed. This experience is consistent with every other public pension plan’

in California, But unlike other public sector plané, the San Jose Plan has an unusually short

‘ am-ortization'pcriod — only 16 years — as contrasted with most Califotnia public pension plans.

This shorter amortization.periqd guarantees greater increases in the annual UAAL‘é_ontributions

assigned to ;che City, thus increasing its pension confribution costs, éince there is a shorter period

of time within which the Board’s actuary calculates contribution rates needed to achieve 100%

® See, San Jose Municipal Code §§3.36.1500 et. seq.

1% The Board, through its actuary’s valuation determines the annual amount of employee and City contributions that
will be necessary to pay for the costs of current benefits (the normal cost) split on a 3/11ths to 8/11ths basis, as well
as the annual costs of any unfunded liability (i.e., benefits that have already accrued, but for which the plan does not
have sufficient assets to pay). '




funding of liabilities, The exceptional rise in pension contribution costs, fomented by economic
declines beyond the Board’s control, created the background against which the parties agreed in

March, 2011 to continue to bafgain over retirement reform for employees.

13.  If adopted, Measure B! would shift up to 50% of the costs of unfunded liabilities
from the City to employees and it would radically reduce, change or eliminate existing
retirement benefits enjoyed by current employees and would dramatically reduce retirement

benefits for future employees in pertinent part, as follows:

A. Contributions, The Plan requires the City and employees to make
contributions towards the normal cost of the retitement plan in a ratio of 8 (City) té 3
‘(employee), The City also makes contributions towards the unfunded liabilities that result from
insufficient plan assets to pay i)roj ected retirement costs. Under Measure B, Section 1506-A(b),
beginning July 23, 2013, employees would be required to make additional contributions topay
the City’s unfunded liabilities. Employees Wéuld contribute from 4% of pay, up to a maximum
of 16% per year, but no more than half the yearly cost to pay unfunded liabilities. There is no
provision for a reduction in employee contributions in'the event that unfunded liabilities decline
to less than currént amounts. If a court determines that this provisionof Measure B'%s
unenforceable, equivalent monetary “savings” would be imposed on employees by “pay

. reductions”,
VA

VA

" The text of Measure B amending the City Charter to add Article XV-A, is set forth in Exhibit A to Exhibit
attached hereto.

lgee Proposed Charter Section 1514-A, set forth in Exhibit A, ﬁage 16 to Exhibit 1,
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B. Alternative Plan, Measure B requires the City Council to adopf a
Voiutﬁary Blection Program (“VEP”), subject to IRS approw;!,i.t3 Under the VEP, employees who
“opt in” would not be required to make the additional contributions to pay the City’s unfunded
liabilities. But of course; the VEP provides vastly inferior benefits to those provided to current
fire fighters, If the VEP has not been implemented; or employe.es do not elect to participate,
employees will be required to contribute up to a maximum of 16% of pay per year to pay the
City’s pnfunded liabilities.

C. New Employees. Measure B requites the City to adopt a retirement plan
for new fire fighters that could include social security, a defined benefit plan and/or a defined
contribution plan, provided that the City’s contribution is capped at 9% of some unidentified

figure,

b.  Disability Retirement. Measure B limits disébility retirements for current
and future employees to instances where the fire fighter is unable to perform any other job within
the Fire Department, whether such job ié available or not. Thus, if a disabled fire fighter is
- capable of performing. secretarial duties in the Fire Departtment, but no such positions are

available, the fire fighter is ineligible for disability retirement benefits,

E. Measure B authorizes the Council to suspend cost of living adjustments
paid to current and future retirees for up to five years if the Council adopts a resolution declaring

a fiscal and service level emergency based on unidentified criteria.

13 The “implementation of the VEP is contingent on IRS approval” but that approval, as the City concedes is
uncertain at best. [n a memorandum dated June 23, 2011, from Deputy City Manager Alex Gurza to Mayor and City
Couneil, (http://www.sanjoseca.goviclerk/Agenda/201 10624/20110624_0301att3 pdf) the City acknowledged that -
“the IRS has not approved any opt in plans since at least 2005 and that there are currently 22 such requests pending
with the IR8, Orange County has had their retivement opt in program for current employees on hold waiting on IRS
approval.” Accordingly, Measure B is revealed for what it is: a means to shift the cost of unfunded liabitities from -
the City to the employees.




F, Supplemental Retirement Benefits. Measure B discontinues the
Supplemental Retiree Benefit Reserve.in the current pension plan, which requires the aflocation

of a portion of excess plan investment income to fund supplemental benefits for retirees,

G. Retiree Health Care Benefits. Measure B requires fire fighters to assume

50% of the cost of unfunded liabiiitieé for all retiree health care benefits.

The City’s Campaign to Misrepresent the Future Cost of Pension
| Contributions

14,  Notwithstanding the 2011 agreement to bargain over retirement benefits for

current and future employees, San Jose City Mayor Chuck Reed in February 2011 began a
campaigh to l}ave the City Council declare a fiscal emergency to justify making unilateral
changes is pension benefits for currentlemployees and retirees. Concurrently, the Mayor and
other Councilmembers proposed consideration of a charter amendment in the form of a ballof
measure that would unilaterally reduce retirement benefits of all City employees, including those
represented by the Union. The Mayor cpmmenced a frenzied political‘ and media campaign
‘warning of an impending fiscal disaster for the City as a result of projections for escalating
pension costs. The Mayor and his staff repeatedly asserted, including in official City documents
put forward as part of the City’s bargaining position with the Union, that by fiscal year 2015~
2016, the City’s total retirement contribution costs could reach $650 million per year, up from a
fiscal year 2010-2011 level of $245 million, This figure was used more than three dozen times,
including in press releases and in interviews in the New York Times and Vanity Fair magazine,
. For example, on April 13, 2011, San Jose Mayor Chuck Reed and Vice Mayor Madison Nguyen

issued a press release announcing that “San Jose’s Retirement Director has projected that




[pension] costs could rise to $650 million per year by fiscal year 201 5-2016 ., " This
statement was knowingly misleading.'” On May 13, 2011, the City published the Mayor’s
Memorandum Re: Fiscal Reforms wherein Reed asserted the City’s pension costs were projected

to grow to $650 million annually by 2016, te Again, there was no basis for this assertion.

15, On bctober 17, 2011, the City Cduncil convened a “study session,” for the
purpose of discussing the Unioﬁ’s view that the $650 million projection of future pension
contribution costs was wildly unfounded. The Union brescnted actuary Tom Lowman to the
Council, Mr. Lowman advised the Council that in his expert opinion, future City pension
contributior costs would not rise to $650 million or even $431.5 million by Fiscal Year 2015-
2016. His opinion was based, among other things, upon (1) the actual growth in assets above the,
assumed annual rate in Fiscal Year 2010-2011 and (2) the 10% salary re&uctions negotiated with
| the Union'’ and other labor groups, at variance with an assumed payroll growth rate olf 4.25%

annually. He advised that based on his preliminary review, at present, City pcﬁsion contribution
costs for Fiscal Year 201 5—2016 would rise to a figure closer to $300 million. In fact, in
November and December, 2011, the independent actuary to the Board determined that total City
pension con;cribution costs would be closer to $330 miltion. Because the City customarily pays
its full year’s contribution in one payment on July 1%, at the beginning of the fiscal year, this
figure may drop by $15-20 million. Moreover, the overall UAAL may decline, and with it the
City’s pension contribution costs, if the economic recovery now underway increases assets .more

than the assumed growth rate, or if the assumed increases in wage growth does not occur,

' See Press Release: Mayor Reed and Vice Mayor Nguyen to Discuss Impacts of Pension Costs on San Jose Budget
(4/13/12): http:/fwww.sanjoseca. pov/mavor/newsireleases/t 1 April/ReedNguyenDiscussPensionCosts. pdf,

¥ See discussion in §16, infra,

¥ See Memo:Fiscal Reforms (5/13/12, see page 5):

http:/fwww.sanjosecagov/mayor/news/memos/1 1 May/FiscalReforms 05132011 pdf,

7 See 2011 “Wages” agreement executed March 3, 2011 attached as part of Exhibit 4 hereto.
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16.  The extensive usc by the Mayor and his staff of the $650 million figure during the
bargaining over retirement benefits between the parties is set forth in detail in an ethics
complaint '® brought against the Mayor on or about February 9, 2012 and in a complaint filed

with the Securities and Exchange Commission'® on or ahout February 27, 2012.

17. In 2011 and 2012, various City manaéement representatives repeatedly issued
dire warnings about projected pension coniribution costs. They pushed the Council fora
declaration of towards decl;\;fing a so-called fiscal state of emergency. They lobbied publicly for
a ballot measure to reduce and climinate pension benefits, even though the $650 million dollar
figure projected cost figure was inaccurate by more thar_l $330 million, The City’s Director of
Retirement Services, Russéll Crosby, the onty source for the $650 million projection of costs,
expressly disavowed the $650 million figure and told tha_Mayor and the City that it simuld not
be relied upon. Director CrosBy’s disavowal was made public 6n a February 8, 2012 broadcast of
an investigative report on Bay Area ﬁBC—TV Channel 11, a San Jose television station, The
Channel 11 broadcast established-that thé City’s overstatements and inaccurate pension
contribution cost projections were deliberate and designed to support both the Mayor’s
declaration for fiscal emergency and his drive towards achieving a ballot measure. to reduce and
eliminate pension benefits. In the February 8th broadcast, Mayor Reed acknowiedged that the
source for the $650 million. figure \zs;ras Crosby. In a same broadcast, however, Crosby stated that
the $650 rﬁillion estimation: “Was a number off the top of my head,” He also stated that: “The
~ Mayor was told not to use that number . . . that the number was $400 [million dolars).” The City
never had an actuarially souﬁd basis for representing a $650 million pension contribution cost

projection by fiscal year 2015-2016, Ina March 22, 2012 memorandum to the City Council,

'8 A true and correct copy of the ethics complaint is attached hereto as Exhibit 6,
% A true and correct copy of the SEC complaint is attached heroto as Exhibit 7.
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City Manager Debra Figone confirmed that the $650 million cost figure was not based on a

competent expett actuarial analysis — rather, it was an unsupported estimate from Crosby.

18. . By continuing to comﬁlunicate-the false $650 million projection, the City’s intent
_{vas to organize public media and political sentiment to support the City’s plan to declare a fiscal
emetrgency and place before the voters a ballot measure radically changing retirement and other
post-employment benefits for Union represented fircﬁghters, among other City employees. At‘ all
times that the $650 million représentation was made, however, the City knew that it was false
and withoﬁt any reasonable actuarial basis such that the City “knowingly provided [the Union}]
with inaccurate information regarding the financial resources of the public employer . . .” within
the meaning of MMBA Section 3506.5(c) in violation of MMBA 3505 ?,nd PERB Regﬁlation

322603(c).

19. Onor about December 1, 2011, the independent actuary for the City’s two -
retirement plans issued an updated report regarding prbjections for prospccti\.re City retirement
contribution costs. The report disclosed thq.t the City’s retitement contribution costs would be far.
less than previously estimated and approximately $320 million less than the Mayor had been
broadcasting as justification for both a proposed declaration of fiscal emergency and a ballot
proppsition unilaterally reducing pension benefits. The independent actuary’s report showed that,
just for the Police and Fire Retirement Plan, the City’s cost and contributions for fiscal year

2012-2013 would be approximately $55 million less than previously budgeted.”

2 More importantly, in reports dated February 8 and 21, 2012, the independent plan actuaries issued 5-year budget
projections for the Federated and the Police and Fire Retirement plans. Combined the projected cost of City
contributions for pension and retiree health benefits for Fiscal Year 2015-2016 totaled $322.0 million dollars.
Subtracting the projected retiree health care contributions reduced the Fiscal Year 2015-2016 City pension
contribution cost projection to $251,6 million — almost $400 million below Reed’s public estimate,
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20,  Ever intent on misrepresenting the future costs of current benefits, however, as
recently as February 24, 2012 the Mayor asserted that the City’s pension liability could reach

$650 million by fiscal year 2015-2016.*"

21, On February 28, 2012, five California State Assembly members and two State

Senators requested that California’s legislature’s Joint Legislative Audit Committee conduct an

audit into the City’s general finances and current and future pension obligations, In a statement

released to the press, .these legislators asked that: “The aﬁdit should focus on all projections used
by the City and/or its elected officials that include, but may not be limited to, $400 million, $431
million, $570 million, and $6SIO million [in projected contribution costs].” On March 7, 2012, the
Joint Legislative Audit Committce ordered a State audit to determine, inter alia, whether the
Mayor, City Coungcil, or other City ofﬁcials engaged in any wrongdoing or illegal violations in
referencing the false $650 million pension costs contribution projection for fiscal year 2015-

2016. The Committee directed a State order to give the audit priority status,

The City’s Bad Faith Bargaining over the Ballot Measure Amending the
Charter to Alter Retix_‘ement Benefits for Current Employees

| 22. In coordination with the San Jose Police Officers Association (SJPOA), the
exclusive bargaining rcpresenfative within the meaning of MMBA section 3501(b) for a
bargaining unit of police éfﬁcers, the Union and the City commenced joint bargaining over
. retirement benefits for current and future fire fighters and police officers in June 2011. At that

first meeting, the parties executed a “Pledge of Cooperation and Agreement upon a Framework

' KCBS 740 AM Radio News Report CHUCK REED:; “It could get into the ballpark of $650 million which would
be a disaster for the City of San Jose and that's something I think that the pubhc has a right to know.” See page 8§ of
attachment to SEC complaint, attached hereto as Exhibit 7,
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for Retirement and Related Ballot Measure Negotiations” 2 The pertinent provisions of that

“Pledge” are:

[12. The parties agree to negotiate concurrently on the issues of
retirement reform and related ballot measure(s). Negotiation of
retirement reform shall include pension and retiree healthcare
benefits for current and future employees, including but not limited
to healthcare benefits; the Supplemental Retiree Benefit Reserve
(SRBR); an opt-in program in which current employees could : |
voluntarily choose to opt-out of the current level of pension i
benefits into a lower level of benefits; and other terms as identified §
through the negotiations, ‘ 5

LI

[917. The parties agrec to meet and confer in good faith and
agree to complete the negotiation process by October 31, 2011, If
the parties are unable to reach an agreement on retirement reform
and/or related ballot measure(s) by October 31, 2011, the parties
shall proceed to impasse, pursuant to the procedures ouilined in the
Employer-Employee Relations Resolution No. 39367, In the event
of impasse, the POA and JAFF, Local 230 will participate in the
impasse procedures collectively. If the parties proceed to binding
interest arbitration, in accordance with the applicable provisions
under Charter Section 1111, it is understood that the POA and
Local 230 will participate in these proceedings separately. Charter
‘Section 1111 shall not apply to bargaining over ballot measures,

[7]8. The partics agree that the Council may, pursuant to its
constitutional authority, place charter amendments on the ballot
regarding retirement at the conclusion of these negotiations and
mediation.

[f19. - Ltis understood that, by participating in these negotiations,
neither party waives any legal rights, including the Unions’ or an
employee’s rights to assert that certain benefits are vested.

23, Atthe first bargaining session between the three parties on June 20, 2011, the City

bargaining team, led by Deputy City Manager Alex Gurza gave the Union a copy of the Mayor’s

% A true and correct copy of this document is attached hereto as Exhibit 8.
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June 14, 2011 Budget Message.”® Gurza confirmed in writing on Juﬁe 21st, that the Mayor’s
Budget Message was “the City’s only actual proposal for a balfot measure” (emphasis in the
otiginal)** Of course; the Mayor’s Budget message represented that the City’s pension costs
could increase annually to approximately $650 million by 2016 -- a baseless assertion that the
City never retracted during bargaining. |

24, On July 5, 2011, the City presented its first proposal®®

setting forth language for
consideration as an amendment to the Charter, although the proposal did not identify what
portions of the Charter were proposed to be amended. The City subsequently modified this

proposal on September 9, October 5, 20 and 27, 2011.

25.  During the period between July and October 2011, the parties met and conferred.
The Union and the STPOA put forth various proposals, Each proposal was consistent with

*21 and the Union’s position that any pension benefit

paragraph 9 in the “Pledge of Cooperation
reforms had to conform to the legal strictures under the vested rights doetrine®® such that any
reductions or modifications to current benefit provisions could only be achieved by either

accompanying offsetting benefit improvementszg or through individual voluntary non-punitive

waivers of current pension plan benefits, e.g., truly voluntary “opt-ins” to a 2nd tier benefit plan.

B A true and cotrect copy of the Mayor's June 14, 2011 Budget Message is attached hereto as Exhibit 9.
M A true and correct copy of Gurza’s June 21, 2011 letter to Union President Robert Sapien confirming the City’s
5pemng ballot measure proposal is attached hereto as Exhibit 10,

See Bxhibit 9 at page 5 under section entitled, “BACKGROUND", »
% A true and correct copy of the City's July 5, 2011 proposal is attached as Exhibit 11.
7 See Exhibit 8 attached hereto,
* The state Constitution protects the vested retirement rights of public employees by prohibiting faws that impair the
obligation of contracts or deprive employees of their property rights without due process of law. (Cal. Const,, art. I,
8§7, 9.; see also, Legislature v. Eu (1991) 54 Cal.3d 492, 528; dilen v. Board of Administration (1983) 34 Cai 3d
114, 119 120; Oison v. Cory (1980) 27 Cal.3d 532, 540-541; Betts v. Board of Administration (1978) 21 Cal.3d 859,
863-864; Miller v, State of California {1977) 18 Cal.3d 8089.814-817; Allen v. City ofLong Béach (1955) 45 Cal.2d
128, 131; and Kern v. City of Long Beach (1947) 29 Cal.2d 848, §52-853.)
2 See Be_tf.s’ v. Board of Administration, supra, 21 Cal.3d at p.B64: “alterations of employees’ pension rights must
bear some material relation to the theory of a pension system, and it successful operation, and changes In a pension
plan which result in disadvantage to employees should be accompanied by comparable new advantages,” quoting
Allen v, City of Long Beach , supri, 45 Cal2d atp, 131, italics added.
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For examplé, on September 27, 2011, the Union and the STPOA proposed, in writing, a three-tier
retirement model that maintained the status quo for active employees but created a second tier
for new hires and opt-ins with reduced retirement benefits under the California Public

FEmployees Retirement System (CalPERS).

26.  The parties failed to reach agreement on either pension benefits or a potential
proposed charter amendment by October 3 1, 2011, In compliance with paragraph 7 of the
“Pledge of Cooperation,” the parties entered into mediation, with the assistance of the California

State Mediation Conciliation Service. The Union and the STPOA ﬁut forward new proposals on

November 11 and 18, 2011 significantly amending their prior proposals.

27.  OnNovember 22, 2011, the City revised it.s ballot measure proposai.- It was
subject to a new condition: if rejected by the Union, the City Council would determine on
December 6, 2011 whether to authorize the November 22nd proposal as a charter amendment to
be placed on .the ballot in a March 2012 special election. The City’s November 22nd proposal
 was transmitted as an enclosure to a letter of that datelfrom Gurza to Union President Sapien and
SIPOA President George Beattic.’? Like all prior charter amendment proposals from the City,
 the November 22nd proposal does not set forth what provisions of the charter it would amend by -

deletion or addition,

28.  OnDecember 6, 2011, the City Couneil adopted Resolution No. 76087°! calling a
special municipal election for March 6, 2012 as communicated by Gurza’s November 22" letter

to Union President Sapien. Resolution No. 76087 authorizes the submission to the electorate of a

%% A true and correct copy of Gurza's November 22, 2012 letter is attached hereto as Exhibit 12.

31 A true and correct copy of the Synopsis of the December 6, 2011 Council meeting adopting Resolution No, 76087
is attached hereto as Exhibit 13, Resolution No, 76067 was appended to a December 5, 2011 Memorandum from
Mayor Chuck Reed to the Council, a true and correct copy of which is attached hereto as Exhibit 14.
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different measure than the November 22nd City proposal. At this same council meeting, the

Mayor deferred his proposal to_ have the City Council declare a fiscal state of emergency.

29 Concurrent with i;cs actién on December 6, 2011 to adopt Resolution No, 76087,
the City Council directed City staff to engage in after-the-fact or fait accompli mediation with

the Union and other labor organizations, if requested.

30.  The Union and the SIPOA subsequently met with the City on December 22, 2011
and on January 9 and 12, 2012, but he City refused to agree to bargam adopting the position that
the partles were at lmpasse and therefore not obligated to further bargam about the ballot

measure.

31,  Renewed mediation efforts followed on January 17, 18 and February 6 and 10,

2012 with the assistance of an outs1de thlrd party mediator, but were unsuccessful

32,  Atthe end of the m_ediation session on P ebrual;y 10, 2012, Gurza presented the
Union and the SJPOA with'a new revised City proposed ballot measure. 2 It contained different
terms and provisions from thoée in the proposed measure adopted by the Council on December
6,2011 in Resolution No, 76087, Gurza presented the February 10, 2012 pr.oposed measure
under the foliowing condition: The Union 'could-accept the new February 10" ballot measure, but
if the Union rejected it; the City woluid go forward on the June 5, 2012 ballot with rﬁe ballot
measure adopted by Resolution No, 76067 of the City Council on December 6, 201 1. On its face,
the City’s February 10™ proposed charter amendment bears that date of February 8, 2012. It

contains a significant revision from all earlier City proposals because it changes the effective

32 A true and correct copy of the City’s February 10, 2012 proposal is attached hereto as Exhibit 15,
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date employees will be i’equired to make additional contributions to pay the City’s unfunded

liabilities from June 24, 2012 to June 23, 2013

33.  The need for a measure on the June 2012 election ballot was obv‘iatgd by the new
February 10, 2012 proposal beéause the effective date for cost-shifting of UAAL pension
contributions from the City to employees was delayed one year from 2012 to 2013. Yet, on
February 21, 2012, Gurza wrote Union President Sapien and told him that the City’s revised
proposed charter measure of February 10" “Would be consideféd by the City Council at the
Marcﬁ 6, 2012, Council Meeting for a June 2012 batlot.™** This was a major change to the offer
as communicated in mediation on February 10™, when Guurza stated that if rejected by the Union,
the Council would submit to the voters the measute authorized by the adoption of Resolution No

76087 on December 6, 201 1.

34, OnFebruary 28, 2012 I wrote to Gurza requesting the City to meet and confer
over its newly framed offefs of February 10" and 21%, especially since it was now unclear what
possible ballot measure would be adopted by the Council and since the Union had not been
afforded the opportunity to bargain over the provisions of the measure proposed on February 10" _
and 21%%° My letter notes that the City’s February 10, 2012 revised proposal for a ballot
measure sets forth significant changes from the ballot measure approved for placement on the
ballot by the City Council on December 6, 2011, For examplef the February 10" préposal
reduces the annual increase in employee contributions for the City’s unfunded pension liabili’q;(
from 5% per year, to 4% per year, Moreover, my letter noteé that the City Manager concede‘dA

that the City’s February 21st proposal contained “many significant changes and movements from

¥ Compare Exhibit 15, Section 6(c) with Exhibit 14, Section 6(c).
* A true-and correct copy of Gurza’s February 21, 2012 letter is attached hereto as Exhibit 16.
¥ A true and correct copy of my February 28, 2012 letter to Gurza is attached hereto as Exhibit 17,
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earlier drafts.,” Hence, I wrote that the Union “had no epportunity to bargain about this new

ballot language.”

35, On March 2% and 3,é7 2012 Union President Robert Sapien sent Gurza anew
joint Union/SJPOA ﬁroposal to the City, inclusive of alternative ballot langnage, which would
_guarantee additioﬁal tens of miltions of dollars in sai/in;gs to the City annually. The Mérch 3+
letter proposed continued bargaining “from 10:00 a.m. March 3, 2012 through 11:59 p.m, on ‘

March 9, 2012, -

36.  OnMarch 5, 2012, by letter from City Counsel Jonathan V. Holtzman, the City

rejected the joint Union/STPOA proposal, without meeting or bargaining,’®

37.  OnMarch 6, 2012, the City Council adopted Resolution No. 76158, placing its
new Fébruary 21, 2012 proposed pension reform charter reform ballot measure on the June 5,
2012 election batlot.* The adopted measure, like the proposal distributed by the City to the
Union at the final ﬁxediation session of February 10", reflects a date of February 8, 2012, not
February 21,2012, Because the document is dated February 8, it is clear that the City had this
proposal before it presented the proposal to the Union at the last moment in n;ediatibn on
February 10, 2012 with the strict admonition and condition that rejection of the proposal meant
the.Council would proceed with the charter amendrﬁent previously adopted by Resolution No.

- 76087 on December 6, 2011,

38, The action taken by the City Council on March 6, 2012 adopting Resolution No,

76158 was taken unilaterally and without providing the Union with notice and opportunity to

" % A true and correct copy of the March 2, 2012 letter is attached hereto as Exhibit 18
37 A true and correct copy of the March 3, 2012 letter is attached hereto as Exhibit 19,
% A true and correct copy of the March 5% letter is attached hereto as Exhibit 20,

¥ See Exhibit 8 attached hereto.
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“meet and confer” . . . before [the City] proposed charter amendmeﬁts which affect matters
within their scopé of representation.” (People ex rel Seal Beach Police Officers’ Assn. v, City of

Seal Beach, supra, 36 Cal.3d at 602.)

The Law
. 39, MMBA section 3505 requires public agencies to meet and confer in good faith
with employee organizations regérding matters within the scope of representation. In
determining Whéther a party has violated MMBA sections 3504.5 and 3505 and PERB
Regulation 35603 (b, (¢) or (e), PERB utilizes either the “per se” or “totality of the conduct”
tesf, depending on the specific conduct involved and the effect of such conduct. on the

negotiating process. (Stockton Unified School District (1980) PERB Decision No. 143)%

40,  Unilateral changes are considered “per se” violations if certain ctiteria are met.
Those criteria are; (1) the employer brcachéd or altered the parties’ written agreemeht or its own
established past practice; (2) such action was taken without giving the other party notice ot an
opportunity to bargain over the change; (3) the change was not merely an isolated breach of the
contract, but amollmts téla change in policy (i.e., it has a generalized effect or cdntinuing impact
upon bargaining unit members’ terms and conditions of émployment); énd (4) the change in
policy concerns a ﬁaﬂer within the séope of representation. (Vernon Fire Fighters v. City of
Vernon (1980) 107 Cal.App..Sd 802, Walmut Valley Unified School District (1981) PERB

Decision No. 160.)

41,  The ruleis applicable when a party seeks to change a matter within the scope of

representation through the initiative process. Prior to placing the matter before the voters, the

“ When interpreting the MMBA, it is appropriate to take guidance from cases interpreting the National Labor
Relations Act and California labor relations statutes with parallel provisions. (See, Fire Fighters Unionv. City of
Valiejo (1974) 12 Cal.3d 608.)
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City must first satisfy its OBligation to bargain. (The People ex rel. Seal Beach Police Officers
Assn. v. City of Seal Beach, supra.) The City’s ballot measure changing the terms of promised
retirement benefits to current employees and future employees is a matter within the scope of
representation. (County of Sacramento I County of Sacramento Il; County of Sacramento I1],
Madera Unified School District (2007) PERB Decision No 1907.) Accordingly, the City had a
duty to meet and lconfer over the terms of Measure B prior to submitting the measure for the June

2012 ballot.

Conclusion
42,  ‘The changes to firefighter pension contributions and benefits contained in
Measure B go beyona mere clatification and constitute substantive changes to pension rights and
‘benefits _énjoyed currently by employees, as well as radically reducing benefits for future
firefighters. Accordingly, and as is récognized on the face of Resolution No, 76158, Measure B

secks to change the pension plan benefits now in place under the San Jose Municipal Code.

43.  The Council’s placement of Measute B on the June 5, 2012 election ballot was

done without giving the Union an opportunity to bargain over the provisions of the proposed

charter amendment. The Board has held that the obligation to meet and negotiate in good faith is‘

one that must be fulfilled before implementing a change to matters within the scope of
representation. (Calexico »Uniﬁed Schi. Dist. (1983) PERB Decision No, 357.) Indeed, MMBA

Section 3505 provides, in relevant part:

‘Meet and confer in good faith’ means that a public agency,
or such representatives as it may designate, and
representatives of recognized employee organizations, shall
have the mutual obligation personally to meet and confer
promptly upon request by either party and continue for a
reasonable period of time in order to exchange freely
information, opinions, and proposals, and to endeavor to
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reach agreement on matters within the scope of

representation prior to the adoption by the public agency of

its final budget for the ensuing year. The process should

include adequate time for the resolution of impasses for

specific procedures for such resolution that are contained in

local rule, regulation, or ordinance, or when such

procedures are utilized by mutual consent, [Emphasis

added.]
Thus, absent a waiver by the exclusive representative, an employet violates its duty to mect and
confer in good faith when it makes a unilateral change to a matter within the scope prior to the
completion of bargaining, (Ommnitrans (2009) PERB Decision No, 2001-M.) This duty is
satisfied if the parties either reach agreement or bargain to impasse or participate in any

applicable impasse procedures.

44, The City met with the Union on several occasions to bargain over both
confractual provisions for retirement benefits and the charter amendment ﬁleasuré but never
bargai}l’ted ovef the provisions- of Measure B. There is no evidence that these sessions suffered
ﬁ‘om a lack of interest by the Union. But the City refused to bargain over the prbvisions of
Measure B (1) after it told the Union on February 10% that rejection of the February 10%
proposal, would lead to implementation of the City Resolution No. 76087 adopted December 6, .
2011 and again (2) after it later dcclared on February 21% that the éharter amendment méasure
adopted by Resolution No, 76087 would be displaded by adoption of Reselution No. 76158 —
i.e., placing the language of its Februaty 1™ proposed measure on the June ballot. The City’s
tefusal to bargain or further mediate pursuant to City Resolution No. 39367 bqfore adopting

Resolution No. 76158 is bad faith bargaining.

45.  Measure B is not a mere isolated or de minimus breach of terms and conditions of
employment, but a change in policy of immense overall effect and continued impact on

bargaining unit terins and conditions of employment. Measurc B will change the level of
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benefits and cost paid by firefighters for those benefits. Such a change will have an ongoing and

generalized effect on the terms and conditions of e:ﬁployment.

46,  Because all four elements of the “per s¢” violations criteria are met, the Cify '
breached its duty to meet and confer in gobd faith when it failed to bargain over its proposal of
f‘ebruary 21, 2012 to agreement or impasse, inclusive of exhaustion of the mediation procedures
under City Resolution No, 39367, prior to placing Measure B on the ballot. Moreovet, the
change in _effective appifcation of the cost shifting provisions in Measure B from J uné 24,2012
to June 23, 2013 compared with previously adopted Resolution No. 76087, means the City -
Council had no imminent need to adopt Resolution No, 76 1.5 8 on March 9, 2012 and proceed to
aJune 5, 2012 election. Thus, the City is not religved of its duty to bargain to agreement or
impasse, inclusive of impasse resolution procedures, in the absence of an imminent need to act,
(Cf., Compton Community College Dist. (1989) PERB Decision No. 720.) This city was not
faced with an imminent need fo act prior to Mérch 9,2012 and thus it was not privileged ﬁnder

Compton to place Measure B on the ballot prior to the completion of bargaining,

47.  The foregoing facts establish that Respondent City committed unfair labor

practices as follows:

A. By knowingly providing the Union with inaccurate information regarding
the projected pension contribution costs of the City and by bargaining from a false premise that
the City’s pension contribution costs would escalate to $650 million by fiscal year 2015-2016

when the City knew that such a projectién was inaccurate and not factually based.
Wi

W\
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B. By adopting Resolution No. 76158 on March 6, 2012, and placing before
the voters on June 5, 2012 a ballot measure amending the City Charter per the City’s offér of
February 21, 2012 without bargaining or engaging in mediation with the Union under the City;s

Employer-Employee Resolution No, 39367 or other impasse procedures with the Union,

I declare under penalty of petjury that the foregoing is true and correct and that this

Declaration is executed on this 4™ day of June 2012 at San Jose, California.

ﬂﬁmj,z:z\, % Cla=

hristopher E. Platten

1:30230V7224 4 unfair practice chargeloep declaration\statement in support of unfair practice charge.doox
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PROOF OF SERVICE BY MAIL
C.CP.1013a .

I declare that I am a resident of or employed in the County of Santa Clara, California, I
am over the age of 18 years and not a party to the within entitled cause. The name and address of
my residence or business is Wylie, McBride, Platten & Renner, 2125 Canoas Garden Ave, Suite
120, San Jose, CA 95125.

I am readily familiar with the ordinaty practice of the business of cdllecting, processing
and depositing correspondence in the United States Postal Service and that the correspondence
will be deposited the same day with postage thereon fully prepaid,

On June 4, 2012, I served the UNFAIR PRACTICE CHARGE (with accompanying
exhibits) and DECLARATION OF CHRISTOPHER E. PLATTEN IN SUPPORT OF
UNFAIR PRACTICE CHARGE AND REQUEST FOR EXPEDITED HEARING on the
parties listed below by placing a true copy thereof enclosed in a sealed envelope for collection
and mailing in the United States Postal Service following ordinary business practices at San Jose, -
California addressed as follows;

Alex Gurza, Deputy‘City Ménager
City of San Jose

200 East Santa Clara Street

San Jose, CA 95113

I declare under penalty of perjury that the foregoing is true and correct and that this
declaration was executed on June 4, 2012 at San Jose, California.

LINDAM. TODD - M }\k /@ d@g

(Type or print name) (Signature)
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CERTIFICATE OF SERVICE
STATE OF CALIFORNIA, COUNTY OF SAN FRANCISCO

I, the undersigned, am a resident of the State of California, over the age of eighteen years, and not a party to the
within action. My business address is 350 Sansome Street, Suite 300, San Francisco, California, 94104,

On July 6, 2012, T served the following documents(s) by the method indicated below:

RENNE SLOAN HOLTZMAN SAKAILLP
Attorneys at Law
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DECLARATION OF JONATHAN V. HOLTZMAN IN OPPOSITION TO SAN JOSE POLICE
OFFICERS’ ASSOCIATION’S APPLICATION FOR LEAVE TO SUE IN QUO WARRANTO

%4 by placing the document(s) listed above in the sealed envelope(s) and by causing messenger delivery

of the envelope(s) to the person(s) at the address(es) set forth below. I am readily familiar with the
business practice of my place of employment with respect to the collection and processing of
correspondence, pleadings and notices for hand delivery.

u by placing ALL document(s) listed above in a sealed envelope(s) and consigning it to an express mail

service for guaranteed delivery on the next business day following the date of consignment to the
address(es) set forth below,

a by placing the document(s) listed above in a sealed envelope(s) with postage thereon fully prepaid, in

the United States mail at San Francisco, California addressed as set forth below. I am readily familiar
with the firm’s practice of collection and processing correspondence for mailing. Under that practice
it would be deposited in the U.S. Postal Service on that same day with postage thereon fully prepaid
in the ordinary course of business. 1am aware that on motion of the party served, service is presumed
invalid if the postal cancellation date or postage meter date is more than one day after date of deposit

for mailing in affidavit.

] by electronic transmission via e-mail attachment (agreed by the parties served in this matter)
Gregg MclLean Adam, SBN 203436 Attorneys for Petitioner SAN JOSE POLICE
Jonathan Yank, SBN 215495 OFFICERS’ ASSOCIATION

Jennifer S. Stoughton, SBN 238309

CARROLL, BURDICK & McDONOUGH LLP

44 Montgomery St, Suite 400

San Francisco, CA 94104

Telephone: (415) 989.5900

Facsimile: (415)989.0932

Emaif: gadam@cbmlaw.com
Jjyank@cbmlaw.com
jstoughton@cbmlaw.com

I declare under penalty of perjury under the laws of the State of Cahfomla,thatﬁff boveistr cotrect,

Executed on July 6, 2012, at San Francisco, California. B
(o 3
“Rochette-Redmayne

CERTIFICATE OF SERVICE




