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Plaintiffs San Jose Police Officers’ Association (“POA”) and AFSCME have filed last
minute, procedurally improper Joinders in support of the Sapien, Harris, and Mukhar plaintiffs’
Motion to Sfcrike. Neither the POA nor AFSCME sought leave to file their J oinders on shortened
time, and neither filed on the schedule set by the Court for the motion filed by the Sapien, Harris,
and Mukhar plaintiffs. As a result, the Court should refuse to consider their Joinders.

To the extent the Court does consider them, the City incorporates herein its opposition to
the Sapien, Harris, and Mukhar plaintiffs’ Motion to Strike.

In their Joinders, both the POA and AFSCME indirectly acknowledge the Sapien, Harris,
and Mukhar plaintiffs’ failure to state the procedural basis for their “motion to strike a motion.”

POA attempts to overcome this failure by pointing to Code of Civil Procedure section
436(b) as the basis for the motion. That section permits the Court to strike matters from a
pleading or strike a pleading in its entirety. But the POA neglects to mention that “pleading” is
defined for purposes of the Code of Civil Procedure by sections 420 and 422.10, and the term does
not include a motion.

AFSCME stretches even further to Cod¢ of Civil Procedure section 128, but then does nbt
bother to explain how that section can authorize a “motion to strike a motion.” Section 128
provides no authority for the motion because it pertains to the Court’s authority over conduct in
the courtroom including sanctions for contempt.

Additionally, in its Joinder, the POA incorrectly accuses the City of citing an unpublished
case in its Motion for Summary Adjudication. According to the POA, review was granted in
Garrett v. Howmedica Osteonics Corp., 211 Cal.App.4th 389 (2012), and that it is consequently
unpublished. But the City has checked the dockets of the California Supreme Court and the
Second Appellate District, and no review is indicated.

The POA’s attempt to attack authority in the City’s Motion for Summary Adjudication is
telling; plaintiffs’ motions to strike are nothing but their attempt to litigate the City’s Motion for

Summary Adjudication in pieces.1 The Court should reject this.

!ndeed, th;: Court should not permit the POA and AFSCME to use their improper Joinders as

(footnote continued)
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Finally, the Joinders further illustrate that various plaintiffs claim that different sections of
Measure B are illegal for different reasons. For example, in its Joinder, the POA argues Measure
B not only violates vested contractual rights but also breaches its MOA. Because this case is
consolidated for pretrial purposes, plaintiffs are contending that the City must move as to each and
every one of these claims at the same time — an onerous burden at odds with the purposes of
summary adjudicatioh. |

Because of the procedural impropriety of the POA’s and AFSCME’s Joinders, and because
of the substantive reasons stated herein and in the City’s opposition to the Sapien, Harris, and

Mukhar plaintiffs’ motion, the Court should deny both the Joinders and the Motion to Strike.

DATED: March 5, 2013 MEYERS, NAVE, RIBACK, SILVER & WILSON

By:
Arth Hartln er
Lmd M. Ross
Jennifer L. Noc
Michael C. Hughes
Attorneys for Defendant and Cross-Complainant
City of San José

2055657.1

justifications for filing reply briefs. They had the chance to file on time and chose not to do so.
They have waived the right to file reply briefs.

' 3 Case No. 1-12-CV-225926
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PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF ALAMEDA

At the time of service, I was over 18 years of age and not a party to this action. I am
employed in the County of Alameda, State of California. My business address is 555 12th Street,
Suite 1500, Oakland, CA 94607.

On March 5, 2013, 1 served true copies of the following documents described as:

DEFENDANT AND CROSS-COMPLAINANT CITY OF SAN JOSE’S
OPPOSITION TO SAN JOSE POLICE OFFICERS’ ASSOCIATION’S AND AFSCME’S
JOINDERS IN SUPPORT OF MOTION TO STRIKE AND/OR DISMISS CITY OF SAN

JOSE’S MOTION FOR SUMMARY ADJUDICATION

on the interested parties in this action as follows:
SEE ATTACHED SERVICE LIST

BY MAIL: I enclosed the document(s) in a sealed envelope or package addressed to the
persons at the addresses listed in the Service List and placed the envelope for collection and
mailing, following our ordinary business practices. I am readily familiar with Meyers, Nave,
Riback, Silver & Wilson's practice for collecting and processing correspondence for mailing. On
the same day that the correspondence is placed for collection and mailing, it is deposited in the
ordinary course of business with the United States Postal Service, in a sealed envelope with
postage fully prepaid. :

BY E-MAIL OR ELECTRONIC TRANSMISSION: I caused a copy of the
document(s) to be sent from e-mail address jfoley@meyersnave.com to the persons at the e-mail
addresses listed in the Service List. I did not receive, within a reasonable time after the
transmission, any electronic message or other indication that the transmission was unsuccessful.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed on March 5, 2013, at Oakland, California.

&
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SERVICE LIST

John McBride.

Christopher E. Platten

Mark S. Renner

WYLIE, MCBRIDE, PLATTEN &
RENNER

2125 Canoas Garden Ave, Suite 120
San Jose, CA 95125

E-MAIL:
jmcbride@wmprlaw.com

cplatten@wmprlaw.com
mrenner@wmprlaw.com

Attorneys for Plaintiffs/Petitioners, ROBERT SAPIEN,
MARY MCCARTHY, THANH HO, RANDY
SEKANY AND KEN HEREDIA

(Santa Clara Superior Court Case No. 112CV225928)

AND

Plaintiffs/Petitioners, JOHN MUKHAR, DALE DAPP,
JAMES ATKINS, WILLIAM BUFFINGTON AND
KIRK PENNINGTON

(Santa Clara Superior Court Case No. 112CV2265 74)

AND
Plaintiffs/Petitioners, TERESA HARRIS, JON REGER,

MOSES SERRANO
(Santa Clara Superior Court Case No. 1 12CV226570)

Gregg McLean Adam

Jonathan Yank

Gonzalo Martinez

Jennifer Stoughton

CARROLL, BURDICK &
MCDONOUGH, LLP

44 Montgomery Street, Suite 400
San Francisco, CA 94104

E-MAIL:

gadam@cbmlaw.com
jyank@cbmlaw.com
gmartinez@cbmlaw.com
jstoughton@cbmlaw.com
awest@cbmlaw.com

Attorneys for Plaintiff, SAN JOSE POLICE
OFFICERS’ ASSOC.
(Santa Clara Superior Court Case No. 112CV225926)

Teague P. Paterson

Vishtap M. Soroushian
BEESON, TAYER & BODINE,
APC

Ross House, 2nd Floor

483 Ninth Street

Oakland, CA 94607-4051

E-MAIL:

tpaterson@beesontayer.com;
vsoroushian@beesontaver.com;

Plaintiff, AFSCME LOCAL 101
(Santa Clara Superior Court Case No. 112CV227864)

2 Case No. 1-12-CV-225926
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Harvey L. Leiderman

REED SMITH, LLP

101 Second Street, Suite 1800
San Francisco, CA 94105

E-MAIL:

hleiderman@reedsmith.com;

Attorneys for Defendant, CITY OF SAN JOSE,
BOARD OF ADMINISTRATION FOR POLICE AND
FIRE DEPARTMENT RETIREMENT PLAN OF
CITY OF SAN JOSE

(Santa Clara Superior Court Case No. 112CV225926)

AND

Necessary Party in Interest, THE BOARD OF
ADMINISTRATION FOR THE 1961 SAN JOSE
POLICE AND FIRE DEPARTMENT RETIREMENT
PLAN '

(Santa Clara Superior Court Case No. 112CV225928)

AND

Necessary Party in Interest, THE BOARD OF
ADMINISTRATION FOR THE 1975 FEDERATED
CITY EMPLOYEES’ RETIREMENT PLAN

(Santa Clara Superior Court Case Nos. 112CV226570
and 112CV226574 )

AND

Necessary Party in Interest, THE BOARD OF
ADMINISTRATION FOR THE FEDERATED CITY
EMPLOYEES RETIREMENT PLAN

(Santa Clara Superior Court Case No. 112CV227864)

2006323.1
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