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Mary Kathleen McCarthy, Than Ho, Randy Sekany,
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IN THE SUPERIOR COURT FOR THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF SANTA CLARA

SAN JOSE POLICE OFFICERS' ASSOCIATION,
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vs.
15

16 
CITY OF SAN JOSE AND BOARD OF
ADMINISTRATION FOR THE POLICE AND FIRE
DEPARTMENT RETIREMENT PLAN OF CITY Of
SAN JOSE,

Ig Defendants.

19
and Consolidated Actions

20

Z~ CITY OF SAN JOSE,

ZZ Cross-Complainant,

23 
V5.

Z4 SAN JOSE POLICE OFFICERS' ASSOCIATION, et

25 
at.

Z6 
Cross-Defendants.

2~

28

REQUEST FOR JUDICIAL NOTICE; Case No. 772CV225928

Case No. 1-12-CV-225926
(and Consolidated Actions 1-12-CV-
225928,1-12-CV-226570,1-12-CV-
226574,and 1-12-CV-227864)

REQUEST FOR JUDICIAL NOTICE FOR
PLAINTIFFS AND CROSS-
DEPENDANTS ROBERT SAPIEN,
MARY KATHLEEN MCCARTHY, THAN
HO, RANDY SEKANY, KEN HEREDIA,
TERESA HARRIS, JON REGER,
MOSES SERRANO, JOHN MUKHAR,
DALE DAPP, JAMES ATKINS, WILLIAM
BUFFINGTON AND KIRK PENNINGTON

Date: March 5, 2013
Time: 9:00 a.m.
Dept: 8
Judge: Hon. Peter H. Kirwan



~ Pursuant to the provisions of Sections 452 and 453 of the Evidence Code, plaintiffs

Z and cross-defendants Robert Sapien, et al., (Case No. 112CV225925), Teresa Harris, et

g al., (Case No. 112CV226570) and John Mukhar, et al., (Case No. 112CV226574) request

q that the court take judicial notice of the of:

5 1. The provisions of portions of Title 3 of the City of San Jose Municipal Code

6 as follows:

~ a. Section 3.24.730. attached hereto as Exhibit 1.

g b. Sections 3.28.010, 3.28.100, 3.28.110, 325.340, 3.28.385, 3.28.710,

g 3.28.850, 3.28.880, 3.28.1210, 3.28.1260, 3.28.1270, 3.28.1950 and 3.28.2000, attached

~p hereto as Exhibit 2.

Il c. Sections 3.36.010, 3.36.300, 3.36.310, 3.36.320, 3.36.575, 3.36.580,

12 3.36.900, 3.36.970, 3.36.980, 3.36.1520, 3.36.1900 and 3.362000, attached hereto as

~3 Exhibit 3.

la d. Sections 3.44.150 and 3.36.160, attached hereto as Exhibit 4.

15 2. The initiative measure entitled Measure B approved by voters on June 5,

~6 2012 attached hereto as Exhibit 5.

i~ 3. City of San Jose Ordinance No. 22263, attached hereto as Exhibit 6.

is 4. City of San Jose Ordinance No. 26536, attached hereto as Exhibit 7.

~q 5. The Amicus Curiae Brief filed on behalf of San Jose Police and Fire j

Zp Department Plan by the San Jose City Attorney in the Appellate case of Claypool v.

21 Wilson, Third Appellate District Court of Appeal, No. 3 Civ. C011580, attached as Exhibit 8.

zz Dated: January 3~ , 2013 WYLIE, M9~~ Dy~/

zs 
PLATT f '! E fN ~ ~ ,

za
cBRI

zs Att rneys for laintiffs and Cross-Defendants
Robert Sapien, Mary Kathleen McCarthy, Than

Z6 Ho, Randy Sekany, Ken Heredia, Teresa Harris,
27 Jan Reger, Moses Serrano, John Mukhar,

Dale Dapp, James Atkins, William Buffington and
2g Kirk Pennington
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324.1570;

B. Any person who became a member of the retirement system prior to the effective date of this
Part 8, and such member's contributions, shall continue to be governed by the provisions of Part 7 of this ~-
chapterand not by the provisions of this Part 8, if he is not given the option specified in Section
324.1560, or if he is given such option but refuses or fails to exercise the same in the manner and within
the time specified in Section 3.24.1570.

(Prior code § 2904.83h.)

3.24.710 Normal rate of monthly contributions.

All members of the system to whom this Part 8 applies shall be required to make normal monthly
contributions to the system. The normal monthly contribution which shall be required of a member for
each month from and after July 1, 1971, shall be a percentage of the compensation earned by him in
such month. Said percentage is hereinafter referred to as the member's "normal rate of monthly
contribution."

(Poor code § 2904.831 J

3.24.720 Normal contributions - Initial rate.

A. Until amended or revised by the board in accordance with Section 3.24.160, the normal rete of
monthly contribution required of members on and after July 1, 1971 shall be three and eight-five one-
hundredths percent of earned compensation.

B. The normal rate of monthly contribution set forth in this section is based on the interest and
mortality tables used by this retirement system on July 1, 1971, and, subject to other provisions of this
part, shall be adjusted by the board from time to time, in accordance with the provisions of Section
324.160 of this Code.

(Prior code § 2904.83k.)

3.24.730 Normal contributions -Rate.

For each member of the system to whom the provisions of this part apply, the normal rate of monthly
contribution required on or 3.24:750 after Jufy 1, 1971, or on or after the date he enters the system if he
enters after July 1, 1971; shall be such that the amount of normal monthly contribution paid by him when
added to alI normal monthly contributions paid by other members of the system for the same period, will
be sufficient to pay 3/11ths of the cost of all pensions and other benefits which are or will become
payable to members on account of current service rendered by members on and after July 1, 1971;
provided and excepting, however, that whenever a normal rate of monthly contribution for members is
adopted or from time to time amended, the new or amended rate shall not include any amount designed
to thereafter recover from members or return to members the difference between the amount of normal
contributions theretofore actually required of members and any greater or lesser amount which, because
of amendments to the system changing the time at which members may retire, or changing the benefits
members will receive, or as a result of experience under the system, said members would have
theretofore been required to pay in order to make their normal contributions equal 3/11ths of the cost of
all pensions and other benefits which are or will become payable to members on account of current
service rendered prior to the effective date of the new or amended rate.

(Prior code § 2904.83j.)
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328.030.21 "Part-time service"

328.03022 "Plan year"

3.28.030.23 "Prior service'.

328.030.24 "Regular interest'.

3.28.03025 "Retirement board".

328.030.26 "Retirement fund".

3.28.03027 "Retirement system'.

3.28.030.30 "Mandatory reduction in paid working time"

328.040 Use of masculine or feminine gender.

3.28.050 Overtime excluded in computing compensation.

3.28.060 Notices - Deemed effective when.

3.28.070 Termination of plan.

3.28.070 Plan established -Name -Scope.

A. There is hereby established a. retirement plan for all persons, hereinafter in this chapter
specified, who may become members thereof pursuant to the provisions of this chapter. This plan shall
be known as the "1975 Federated City Employees Retirement Plan," and includes all provisions of thisChapter 328.

B. Nohvithstanding any provision of the code to the contrary, the elements of the retirement plan asset out in Chapters 3.16, 3.20, 3.24 and 328 are components of a single retirement system known asthe Federated City Employees Retirement Plan.

C. Contribulions made by the city and the members of the plan to the retirement fund described inPart 3 of this chapter shall be made for the purpose of distributing to such members or their benefciariesthe corpus and income of the fund in accordance with the terms of this plan.

D. The Federated City Employees Retirement Plan is established as a qualified governmentaldefined benefit plan pursuant to Sections 401 (a) and 414(d) of the Internal Revenue Code or such otherprovision of the Internal Revenue Code as applicable and applicable treasury regulations and otherguidance of the internal revenue service. The board shall be authorized to adopt rules and regulationswhich are appropriate or necessary to maintain the qualified status of the plan.

(Prior code § 2904.1000; Ords. 27838, 28885.)

328.020 Effective date of Chapter 3.28 provisions.

The effective date of this Chapter 3.28 and of this retirement plan is and shall be the first day of July,7975, and the worcJs "effective date of this chapter" or "effective date of this system," as used in this

http://sanjose.amlegal.com/alpscripts/get-contenkaspx ~ ~~~ ~~
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328.250 Power to administer oaths, issue subpoenas.

3.28.260 Retirement board - Annual report.

328.270 Direct transfers of eligible rollover distributions.

3.25.275 Review of proposed amendments.

328280 Direct trustee-to-trustee transfers.

3.28.100 Retirement board - Designated.

The retirement system established by the provisions of this Chapter 3.28, and the retirement fund
provided for in this chapter, shall be managed, administered and controlled by that certain board of
administration entitled "board of administration for federated city employees retirement system" which
has been established by and pursuant to the provisions of Sections 2.08.1000 through 2.08.1090,
inclusive, of the San Josh Municipal Code:

(Prior code § 2904.1050.)

3.28.110 Retirement board - Powers and duties.

The retirement board shall have all the powers and duties given it by the provisions of this Chapter
3.28, including but not limited to, the powers and duties specified in this Part 2. Notwithstanding anything
in this part to the contrary, the retirement board shall not engage in a transaction prohibited by Section ~~
503(b) of the Internal Revenue Code.

(Prior code § 2904.1051; Ord. 28885.)

3.28.120 Retirement board - Accounts and recordkeeping required.

A. The retirement board shall keep or cause to be kept any and all records and accounts
reasonably necessary for the management, administration or control of this retirement system, including
but not limited to records of all contributions made by any and all members of the system or made by the
city, and records of all moneys in the retirement fund and of the investment and distribution of such
moneys.

B. In particular, the board shall keep such records and accounts as may be necessary to show:

1. The total accumulated normal contributions of members;

2. The total accumulated prior service contributions of members;

3. The accumulated contributions of the cityheld for the benefit of members on account of
current service;

4. All other accumulated contributions of the city, which shall include the amounts available to
meet the obligation of the city on account of prior service of members. - .-.

5. The names of all persons receiving benefits under the retirement system, the nature of such
benefits and the amounts paid to each person therefor.

http://sanjose.amlegal.com/alpscripts/get-content.aspx 5/29/2012
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all benefits or allowances payable to any member or person under this retirement system shall be paid

from said fund. Said fund is known as and shall continue to beknown as the "San Jose Federated City

Employees Retirement Fund".

B. At no time prior to the satisfaction of all liabilities with respect to members of this plan and their

beneficiaries shall any part of the corpus or income of the retirement fund be used for, or diverted to,

purposes other than for the exclusive benefit of the members and their beneficiaries.

(Prior code § 2904.1100; Ords. 25092, 27838.)

3.28.310 Retirement board administration and investment authority.

The board has the exclusive control of the administration and investment of the retirement fund.

(Prior code § 2904.1101; Ord. 25092.)

3.28.320 Custodian of retirement fund - Payments.

A. Except as provided in subsection B., the city director of finance is the custodian of the
retirement fund, subject to the exclusive control of the board as to administration and investment. All

payments from the fund shall be made in the manner required for the disbursement of other public

funds, bu[ only upon authorization of the boartl.

B. The board may enter into contractual arrangements with California banks or with national

banking associations to provide master custody services with respect to the assets of the retirement
fund. Such contracts shall be entered into in the name ofthe board of administration for the federated
city employees retirement system.

(Prior code § 2904.1102; Ord. 25092.)

3.28.330 Deposit of funds.

The board shall deposit, to the credit of the retirement fund, all amounts received by it under this
chapter in the city treasury or in such custodial accounts as are established with the custodian bank.

(Prior code § 2904.1104; Ord. 25092)

3.28.340 Disposition of earnings.

A. Definitions. For the purpose of this Section 328.340, the terms listed herein shall have the
following meanings:

1. "Income account' means the account established in the general reserve pursuant to
subsection B. below.

2. "Interest crediting rate" means the interest rate determined by the Board for crediting the
employee contribution reserve.

B. Retirement fund reserves. There shall'be established in the retirement fund the following
reserves:

1. The employee contribution reserve.

http:Osanjose.amlegal.com/alpscripts/get-content.aspx 5/29/2012



Page 121 of 436

a. The board shall credit to the employee contribution reserve all contributions made by
members of the retirement system and all interest payable pursuant to subsection C. below.

b. Moneys in the employee contribution reserve shall be available for the payment of
benefits and for the return of contributions pursuant to Section 328.780.

2. The supplemental retiree benefit reserve.

a. The board shall credit to the supplemental retire benefit reserve all interest payable
pursuant to subsection C. below and that portion of the excess earnings determined pursuant to
subsection D. below.

b. Distributions from [he supplemental retiree benefit reserve shall be made in accordance
with subsection E. below.

3. The general reserve.

a. The board shall establish an income account and shall credit the income account with all
rents, interest, dividends, realized gains and losses, unrealized gains and losses, and all other income
other than employer contributions, received during the fiscal year. The board shall pay from the income
account all expenses and administrative costs as they are incurred.

b. The board shall credit to the general reserve all contributions made by the city, all interest
payable pursuant to subsection C. below, and that portion of the excess earnings determined pursuant
to subsection D. below.

c. Moneys in the general reserve shall be available for the payment of benefits and for the
payment of the expenses and administrative costs of the retlrement system.

4. Such other reserves as the board may determine from time to time.

C. Credit to contributions and reserves. All interest credited pursuant to this subsection C. shall be
deducted from the income account.

1. Interest shall be credited to the employee contribution reserve on asemi-annual basis, or
more frequently if authorized by the board, at the interest crediting rate.

2. Interest shall be credited to the supplemental retiree benefit reserve at the actuarially
assumed annual rate of return adopted by the board pursuant to Section 3.28200 or at the actual rate of
return earned by the retirement fund during the applicable fiscal year, whichever is lower. Interest
credited to the supplemental retiree benefit reserve shall be calculated as though the transfer of excess
earnings required by subsection D. had been made on July 1 of the calendar year, regardless of the
actual date such transfer is made.

3. Interest shall be credited to the general reserveas follows:

a. Interest at the actuarially assumed annual rate of return adopted by the board pursuant to
Section 3.28200 or at the actual rate of return earned by the retirement fund during the applicable fiscal
year, whichever is lower; plus

b. Interest calculated as the difference between (i) the interest that would have been credited
to the employee contribution reserve had [he employee contribution reserve been credited at the
actuarially assumed annual rate of return adopted by the board pursuant to Section 3.28200 or at the
actual rate of return earned by the retirement fund during the applicable fiscal year, whichever is lower,
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and (ii) the interest actually credited to the employee contribution reserve pursuant to subsection C.1.
above; provided, however, that there shall be no offset to the general reserve in any case where this
difference is a negative number.

4. Interest shall be credited to any other reserves established by the board in the same manner
as interest is credited to the supplemental retiree benefit reserve.

D. Excess earnings.

1. Within ninety days from and after receipt of audit reports for each fiscal year, the board shall
determine the balance remaining in the income account after crediting of interest as provided in
subsection C. above, and after payment of administrative costs and expenses of the retirement system
for the applicable fiscal year.

2. If the balance remaining in the income account is greater than zero, the board shall by written
resolution declare that balance to be the excess earnings for the applicable fiscal year, shall transfer ten
percent of the excess earnings to the supplemental retiree benefit reserve, and shall transfer the
remaining ninety percent of the excess earnings to the general reserve. if the balance remaining in the
income account is less than or equal to zero, the board by written resolution shall declare that there are
~o excess earnings and shall adjust the general reserve fo reflect any negative balance in the income
account so that the balance in the income account is zero as of the beginning of each fiscal year.

E. Distributions from the supplemental retiree benefit reserve.

1. The supplemental retiree benefit reserve shall be used only for the benefit of retired
members, survivors of members, and survivors of retired members.

2. Upon the request of the city council or on its own motion, the board may make
recommendations to the city council regarding the distribution, if any, of the supplemental retiree beneft
reserve to retiredmembers, survivors of members, and survivors of retired members. The city council,
after consideration of the recommendation of the board, shall determine the distribution, if any, of the
supplemental retiree benefit reserve to said persons.

(Prior code § 2904.1103; Ords. 20596, 22263, 22486, 23087, 25092, 27436.)

3.28.350 Investment of funds - Conditions and limitations.

The board shall invest and reinvest~the moneys in the retirement fund in accordance with the
following standards:

A. The assets of the retirement plan are trust funds and shall be held for the exclusive purposes of
providing benefits to members of the plan and their beneficiaries and defraying reasonable expenses of
administering the plan. The assets of the retirement plan must not revert, and no contributions shall be
permitted to be returned to the employers, except as permitted by Revenue Ruling 91-4.

B. The board shall discharge its duties with respect to the plan solely in the interest of, and for the
exclusive purposes of providing benefits to, members of the plan and their beneficiaries, maintaining the
actuarial soundness of [he plan, and defraying reasonable expenses of administering the plan. The
board's duty to the members and their beneTiciaries shall take precedence over any other duty.

C. The board shall discharge its duties with the care, skill, prudence and diligence under the
circumstances then prevailing that a prudent person acting in a like capacity and familiar with these
matters would use in the conduct of an enterprise of like character and with like aims.
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shall be reasonable and ascertainable. At the time the city makes a contribution to the medical benefits
account, the city shall designate in writing that such contribution is solely for the medical benefits
account. '""

C. Contributions to provide for the payment of benefits for sickness, accident, hospitalization,
dental or medical expenses of persons receiving monthly allowances under the provisions of this plan,
and earnings and interest attributable to such contributions maybe made to the medical benefits
account or to the trust established by Chapter 3.52.

D. All funds in the medical benefits account shall be used only for the payment of benefits and
expenses allowed under Internal Revenue Code Section 401(h) and the regulations promulgated
thereunder. The medical benefits account shall be used to provide medical and dental benefits in
accordance with Parts 16 and 17 of this chapter. Prior to the satisfaction of all liabilities under this plan to
provide such benefits, no funds in the medical benefits account shall be used for, or diverted to, any
other purpose. _

E. All benefits provided through the medical benefits account, plus any life insurance protection
provided under the plan, shall be subordinate to the retirement and survivors' benefits provided by-the
plan. Accordingly, at all times after the date on which the medical benefits account is established, the
aggregate of the city's contributions to the medical benefits account shall not exceed hventy-five percent
of its total aggregate contributions to the plan (other than contributions to fund prior service). For the
purpose of this limitation, city contributions include any contributions which are "picked-up" pursuant to
Internal Revenue Code Section 414(h). -

F. Upon the satisfaction of all liabilities under this plan to provide the benefits described in this
section, any amount remaining in the medical benefts account shall be paid to the city.

G. In the event that a member's interest in the medical benefits account is forteited prior to the
termination of the plan, an amount equal to the forteiture shall be applied as soon as practicable to
reduce the city contributions, if any, to the medical benefits account.

H. Cityand member contributions to the medical benefits account shall be made on the same
periodic basis as city and member contributions are made to the retirement fund. City contributions and
member contributions to the medical benefits account may be paid on different payment schedules.

(Ords. 27838, 28332, 28885, 28914.)

3.28.385 Contribution rates for medical and dental bene£ts.

Contribution rates to fund the benefits for sickness, accident, hospitalization, dental or medical
expenses shall be established by the board as determined by theboard's actuary and shall be borne by
the city and the members of the plan as follows

A: Contributions for dental benefits shall be made by the city and the members in the ratio of eight-
[o-three.

B. Contributions for medical and dental insurance premiums costs attributable to the early
retirement incentive programs described in Parts 18, 19, and 20 of this chapter shall be borne by the
city.

C. Contributions for other medical benefits shall be made by the city and the members in the ratio
of one-to-one.
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(Prior code § 2904.1250.)

3.28.710 Normal rate of contribution - Determination.

The normal rate of contribution required of members shall be such that, based on interest and
mortality tables and other relevant actuarial data, the total amount of normal contributions which will be
required of members under the provisions of this chapter will be sufficient to pay, when due, three-
elevenths of the amount of all pensions, allowances and other benefits which are and will become
payable under this system on account or because of current service rendered on or after July 1, 1975;
provided and excepting, however, that if and when, from time to time, the members' normal rate of
contribution is hereafter amended or changed, the new rate shall not include any amount designed to
thereafter recover from members or return to members the difference between the amount of normal
contributions theretofore actually required to be paid by members and any greater or lesser amount
which, because of amendments hereafter made to this system or as a result of experience under this
system, said members should have theretofore been required to pay in order to maketheir normal
contributions equal three-elevenths of the abovementioned pensions, allowances and other benefits
which are or will become payable on account or because of current service rendered on or after July t,
1975, and before the effective date of the new rate.

(Prior code § 2904.1251.)

3.28.720. Normal rate of contribution - Initial rate.

A. Until amended, revised or changed by the retirement board in accordance with other provisions
of this Chapter 3.28, the members' normal rate of contribution on or after July 1, 1975, shall be four and
seventy-nine hundredths percent of earned compensation, or of "compensation earnable" whenso
required by other provisions of this chapter.

B. The normal rate of contribution set forth in this section is based on interest and mortality tables
and other actuarial data in possession of the city on the date of enactment of this section, and is subject
to change from time to time by the retirement board pursuant to other provisions of this chapter.

(Prior code § 2904.1252.)

3.28.730 Prior service rate of contribution - Described - Amount.

Except as may be otherv✓ise provided elsewhere in this Chapter 328, all members of this system
must make monthly (or biweekly, if compensation is paid biweekly by the city) prior service contributions
to this system. The prior service contribution required of a member for each month (or for each two
weeks, if compensation is paid biweekly by the city) shall be a percentage of compensation earned, or of
"compensation eamabie" when so required by other provisions of this chapter, by him in such period.
Such percentage is hereinafter referred to as members"'prior service rate of contribution." Said rate
shall be the same for all members.

(Prior code § 2904.1253.)

3.28.740 Prior service rate of contribution - Determination.

The members' prior service rate of contribution shall be such that; based on interest and mortality
tables and other relevant actuarial data, the total amount of prior service contributions which will be
required of members will be su~cient to pay, when due, forty-hvo percent of the difference between:
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328.940 Time of payment of city contributions.

328.950 Administrative costs of system.

3.28.955 Offset to city for additional employee contributions.

3.28.850 Regular current service rate - Described •Amount.

Except as otherwise provided by other provisions of this Chapter 3.28, the city must make, aker July
1, 1975, monthly (or biweekly if members contribute biweekly) current service contributions to this
system. The current service contributions required of the city for each such period shall be a percentage
of compensation earned, or of "compensation earnable" when so required by other provisions of this
Chapter 3.28, by members in such period. Said percentage shall consist of the sum of hvo rates, the first
being the one which is hereinafter referred to as "city's regular current service rate of contribution," and
the second being the one which is hereinafter referred to as "city's current service deficiency rate of
contribution."

(Prior code § 2904.1300.)

3.28.860 Regular current service rate - Determination.

The city's regular current service rate of contribution shall be such that the amount of contributions
paid by the city under such rate for each month (or iwo weeks, if members contribute biweekly) of
current service for which the rate is imposed, as compared to the amount of normal contributions

_ required of-members for each such period of current service, shall be in the ratio of eight for the city to
three for members.

(Prior code § 2904.1301.)

3.28.870. Regular current service rate - Initial rate

A. Until amended, revised or changed by the retirement board in accordance with other provisions
of this Chapter 3.28, the city's regular current service rate of contribution, on and after July 1, 1975, shall
be hvelve-and seventy-seven hundredths percent of earned compensation, or of "compensation
earnable" when so required by other provisions of this Chapter 328.

B. The initial rate established by this section is based on interest and mortality tables and other
actuarial data in possession of the city on the date of enactment of this section and is subject to change
from time to time by the retirement board pursuant to other provisions of this Chapter 3.28.

(Prior code § 2904.1303.)

3.28.880 Current service deficiency rate •Determination

The citys curcent service deficiency rate of contribution shall be such as may hereafter be necessary
to make up, over a period of thirty years, any existing deficiency in the amounts of current service
contributions theretofore contributed by members and by the city for the payment of the cost of all
allowances and other benefits which are or will become payable to members on account of current
service rendered before the effective date of the latest deficiency rate, such deficiency being that
resulting from amendments hereafter made to this system or as a result of experience under this
system. Until the amount accumulated in the retirement fund from contributions of members and the city
on account of current service equals the present value of all amounts thereafter payable from the
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retirement fund on account of current service, the city shall makemonthty (or biweekly, if members
contribute biweekly) contributions, to make up any deficiency, at the current service deficiency rate
established by the retirement board. Such rate shall be established and from time to time changed by '-'
the retirement board, whenever necessary, to accomplish the above-specified objective.

(Prior code § 2904.1302.)

3.28.890 Prior service contributions - Described - Amount.

Except as may be otherwise provided elsewhere in this Chapter 3.28, the city must make monthly (or
biweekly, if members contribute biweekly)prior service contributions to this system. The prior service
contribution for each such period shall be a percentage of compensation earned, or of "compensation
eamable" when so required by other provisions of this Chapter 328, in such period. Said percentage is
hereinafter referred to as "city's prior service rete of contribution."

(Prior code § 2904.1304.)

3.28.900 Prior service contributions - Determination.

The city's prior service rate of contribution shall be such that, based on interest and mortality tables
and other relevant actuarial data, the sum of the total amount of city's prior service contributions which
will be required of the city under the provisions of this Chapter 328, plus the total amount of prior service
contributions which will be required of members under the provisions of this chapter, plus the total
amounf of all prior service contributions made by the city pursuant to the provisions of the Chapter 324
retirement system, will be sufficient to pay, when due, all pensions, allowances and other benefits which
are or will become payable under this system on account of prior service rendered prior to July 1, 1975. "—

(Prior code § 2904.1305.)

3.28.910 Prior service contributions - Initial rate.

A. Until amended, revised or changed by the retirement board in accordance with other provisions
of this Chapter 328, the city's prior service rate of cpntribution, on and after July t, 1975, shall be three
and sixty-nine hundredths percent of earned compensation, or of "compensation earnable" when so
required by other provisions of this chapter.

B. The initial rate established by this section is based on interest and mortality tables and other
relevant actuarial data in the possession of the city on the date of enactment of this section and is
subject to change from time to time by the retirement board pursuant to other provisions of this chapter.

(Prior code § 2904.1306.)

3.28.920 City contributions for certain former members of police and fire department
retirement plan.

If a member who becomes such after July 1, 1975, becomes entitled to receive credit, pursuant to
Section 3.28.650, for service formerly credited to him under a city police and fire department retirement
plan specified in said Section 3.28.650, the city shall contribute to the retirement fund an amount equal
to the sum of: ~—

A. An amount which, when added to the amount of accumulated contributions of the member
which are transferred from the police and fire department plan into the retirement system pursuant to
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328.1330 Deductions -.Recipient's earnings from outside occupation.

3.28.1340 Deductions - Recipients earnings from nonfederated city service.

3.28.1350 Recipient's reentry into federated city service in position and class of
positions other than that from which he or she was retired for disability.

3.25.1360 Member not to receive both service retirement and disability
retirement.

3.28.1370 Medical examination of recipients - Allowance cancellation
conditions.

3.25.1380 Reinstatement to duty.

3.28.1390 Refusal to accept reinstatement.

328.1400 Recipient attaining age fifty-five to be deemed permanently disabled,

3.28.1410 Failure or refusal to submit to medical examination.

328.1420 Situations where member is not entitled to disability retirement or
disability retirementallowance.

—~ 3.28.1430 Payment of disability allowances to constitute return and withdrawal
of contributions.

328.1440 Failure to reinstate recipient of a disability allowance to duty on
cessation of disability.

3.28.1200 Eligibility.

No person shall be retired for disability under or pursuant [o the provisions of this Chapter 3.28
unless he is eligible the2for under and pursuant to the provisions of this Part 10.

(Prior code § 2904.1450.)

3.28.1210 Definitions.

As used in this Part 10:

A. "Disability," "incapacity for the performance of duty" and "incapacitated for the performance of
duty," when used as a basis for retirement under this system, mean disability of a member, short of
death, of permanent or extended and uncertain duration, occurring while such member is an employee
of the city in the federated city service of the city, as a result of injury or disease (except that in case of a
mental derangement the cause tM1ereof, for purposes of this section only, shall be disregarded), which
renders the member physically or mentally incapable of continuing to. satisfactorily assume the

~~ responsibilities and perform the duties and functions of the position then held by him and of any other
position in the same classification of positions to which the city may offer to transfer him, as determined
bythe retirement board on the basis of competent medical opinion. It does not mean mere physical or
mental inability to assume said responsibilities or perform said duties.
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B. In addition, the member may.submit a medical report from the member's own physician or
surgeon. Where application for disability retirement is made by the member or on the member's behalf, a
medical report by said member's private physician or surgeon may be submitted with the application.
The board may require additional medical examinations or procure or require additional or other -
evidence before retiring a person for disability.

C. All medical information under the control of the city and the member, including reports in
connecdonwith workers compensation claims or proceedings to the extent permitted by law, shall be
made available to the city's medical director and the retirement board upon their request.

(Prior code § 2904.1457; Ords. 19283, 26846.)

3.28.1260 Disability retirement - Conditions for granting.

If the medical reports and other available evidence and information show to the satisfaction of the
retirement board that the member is incapacitated for the performance of his duty, and if such member is
otherv✓ise eligible to retire for disability pursuant to the provisions of this Part 10, the board shall forthwith
retire him for disability.

(Prior code § 2904.1458.)

3.28.1270 Determination as to whether disability is service -connected.

If the medical examination and other available evidence and information show to the satisfaction of
the retirement board that the disability is service-connected, it shall so find and declare. If the medical

'~ examination and other available information show to the satisfaction of the board that the disability is
nonservice-connected, it shall so find and declare. Such finding and declaration shall govern in
determining whether a disability is service-connected or nonservice-connected.

(Prior code § 2904.1459.)

3.28.1280 Service connected disability retirement - Amount of allowance.

A. Subject to other provisions of this Chapter 3.28, a member who, while he or she is an employee
of the city in the federated city service is disabled and incapacitated for the performance of duty, may be
retired by the retirement board pursuant [o the provisions of this section for such disability, and shall be
so retired upon application being made therefor, if said disability is aservice-connected disability.

B. Subject to other provisions of this chapter, any member retired pursuant to the provisions of this
section because of aservice-connected disability shall thereafter be paid from the retirement find, while
he or she is disabled and incapacitated for the performance of duty as a result of such service-
connected disability, aservice-connecteddisability retirement allowance in an annual allowance equal to
forty percent of the member's final compensation, plus two and one-half percent of the member's final
compensation for each year of federated city service for which the member is entitled to credit under the
provisions of this system in excess of the first sixteen years of service; provided however, that in no
event shall said allowance be more than seventy-five percent of the member's final compensation, less
the amounts specified in Sections 328.1320 and 328.1330 of this chapter

(Prior code § 2904.1460; Ord. 26846.)

3.28.1290 Nonservice-connected disability retirement - Eligibility.
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3.28.1995 Limitation on funding provided to retirement fund for medical
benefits.

3.28.1950 Medical benefits for retired members.

Subject to the provisions of this chapter, a member may be entitled to medical insurance coverage in
an eligible medical plan as specified in Section 3.28.1970 if the member satisfies the requirements of
subsection A., subsection B., or subsection C.:

A. The member is retired for service or disability under the provisions of this chapter and at the
time of such retirement meets any of the following requirements:

1. Is entitled to credit for fifteen or more years of service; or

2. Receives an allowance equal to at least thirty-seven and one-half percent of the final
compensation of such member; or

3. Would be receiving an allowance equal to at least thirty-seven and one-half percent of the
final compensation of such member if the workers' compensation offset set forth in Section 3.28.1040
did not apply.

B. The member is entitled to credit for hvelve or more years of service as of May 14, 1993, and the
member is retired for service on or after May 14, 1993, but prior to June 20, 1993.

C. The member voluntarily resigns from city service and satisfies all of the following requirements:

1. The effective date of the voluntary resignation is on or after May 14, 1993, but prior to June
20, 1993; and

2. As of the effective date of the resignation, the member is entitled to credit for at least twelve
years of service; and

3. The member elects to continue membership in this system by allowing all of his or her
accumulated contributions to remain in the retirement fund; and

4. The member is not reinstated to city service prior to the members retirement; and

5. The member retires for service under the provisions of Section 3.28.1110.

(Ords. 21763, 22245, 24347.)

3.28.1960 Medical benefits for survivors of members.

Subject to the provisions of this chapter, if a surviving spouse, surviving domestic partner, child
and/or children, as those terms are defined in Sections 3.28.1460, 3.28.1560, and 328.1750 of this
chapter, whichever is applicable, is receiving a monthly survivorship allowance pursuant to Part 11, Part
12 or Part 14 of this chapter or is receiving an optional settlement allowance pursuant to Part 13 of this
chapter because of the death of a member, then said surviving spouse, surviving domestic partner, child

~—~ and/or children may be entitled to medical insurance coverege in an eligible medical plan as specified in
Section 3.28.1970 if the following conditions are satisfied:

A. The member either died before receiving retirement pay or was retired either for service or
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3282000 Dental benefits for retired members.

328.2010 Dental benefits for survivors of members.

3282020 Requirements for participation in dental insurance plan.

328.2030 Costs of dental insurance.

3.282040 Eligible dental plan.

3.28.2045 Limitation on funding for dental benefits.

3.28.2000 Dental benefits for retired members.

Subject to the provisions of this chapter, if a member of this system is retired for service or disability
and at the time of such retirement is (i) entitled to credit for five or more years of service, or (ii) is
receiving an allowance equal to at least thirty-seven and one-half percent of [he final compensation of
said member, or (iii) would be receiving an allowance equal to at least thirty-seven and one-half percent
of the final compensation of said member if the workers' compensation offset set forth in Section
328.1040 did not apply, then said member may be entitled to dental insurance coverage in an eligible
dental plan as specified in this part.

(Ord. 22261.)

3.28.2010 Dental bene£ts for survivors of members.

Subject to the provisions of this chapter, if a surviving spouse, surviving domestic partner, or
surviving child and/or children, as those terms are defined in Sections 325.1460, 3.28.1560, and
3.28.1750 of this chapter, whichever is applicable, is receiving a monthly survivorship allowance
pursuant to Part 11, Part 12 or Part 14 of this chapter or is receiving an optional settlement allowance
pursuant to Part 13 of thischapter because of the death of a member of this system, then said surviving
spouse, surviving domestic partner, or surviving child and/or children may be entitled to dental insurance
coverage in an eligible dental plan as specified in this part if the following conditions are satisfied:

A. The member either died before receiving retirement pay or was retired for either service or
disability; and

B. Such member was at the time of death:

Entitled to credit for five or more years of service; or

2. Was receiving an allowance equal to at least thirty-seven and one-half percent of final
compensation; or

3. Would have been receiving an allowance equal to at least thirty-seven and one-half percent
of final compensation if the workers' compensation offset set forth in Section 328.104D did not apply.

(Ords. 22261, 23736, 27521)

3.28.2020 Requirements for participation in dental insurance plan.
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3.36.030 Use of masculine or feminine gender.

3.36.040 Effective date of this chapter.

3.36.050 Notices or orders deemed effective when.

3.36.060 Biweekly references to contributions and membership.

3.36.070 Grounds for termination of allowances or benefits.

3.36.080 Benefits exempt from execution.

3.36.090 Claimant to bear burden of proof.

3.36.100 Invalidity of portion of chapter.

3.36.110 Identification of system.

3.36.120 Termination of plan.

3.36.130 Plan year.

3.36.140 Limitation year.

3.36.010 Establishment -Name - Scope.

A. There is hereby established a retirement plan for all persons, hereinafter in this chapter
specified, who may become members thereof pursuant to the provisions of this Chapter 3.36. This plan
shall be known as the "1961 police and fre deparfinen[ retirement plan," and includes all provisions of
this chapter.

B. The 1961 police and fire department retirement plan is established as a qualified governmental
defined benefit plan pureuant to Sections 401(a) and 414(d) of the Internal Revenue Code or such other
provision of the Internal Revenue Code as applicable and applicable treasury regulations and other
guidance of the Internal Revenue Service. The board shall be authorized to adopt rules andregulations
which are appropriate or necessary to-maintain the qualified status of the plan.

(Prior code § 2903.50; Ord. 28886.)

3.36.020 Definitions and construction of terms.

Unless the context otherwise requires, the definitions and general provisions set forth in this Part 1govern the construction of this Chapter 3.36.

(Prior code §§ 2903.51 - 2903.63; Ords. 24094, 24200, 25914.)

3.36.020.1 "Accumulated contributions".

"Accumulated contributions" means.tNe sum of all contributions made by a member and standing to
the credit of a member's individual account.
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3.36.340 Retirement board - Secretary - Retirement and benefits administrator
duties.

3.36.350 Rules and regulations - Scope.

3.36.360 Duties of other city officers.

3.36.370 Determination of employee eligibility and determination and
modification of benefits.

3.36.380 Medical service and advice.

3.36.385 Authority to secure other contractual services.

3.36.400 Actuarial evaluation and investigation - Interest rates.

3.36.410 Mortality, service and other tables - Revision of rates of contribution.

3.36.420 Determination of age, service or compensation where records are
inadequate.

3.36.430 Accounts and recordkeeping.

3.36.440 Annual report.

3.36.450 Hearings - Authorized when.

3.36.460 Power to administer oaths and issue subpoenas.

3.36.470 Hearings -Rules and procedures.

3.36.480 Direct transfers of eligible rollover distributions.

3.36.485 Review of proposed amendments.

3.36.490 Direct trustee-to-trustee transfers.

3.36.300 Retirement board - Administration and control authority

The retirement system established pursuant [o the provisions of this Chapter 3.36 and the retirement
fund provided for in this Chapter 3.36 shall be managed, administered and controlled by that certain
board of administration entitled "board of administration for police and fire department retirement plan"
which has been established pursuant to the provisions of Chapter 2.08, Part 12 of the San Jose
Municipal Code.

(Prior code § 2903.100.)

3.36.310 Retirement board -Powers and duties.

The retirement board shall have all the powers and duties given to it in this Chapter 3.36, including
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but not limited to, the powers and duties specified in this Part 3. Notwithstanding anything in this part to
the contrary, the retirement board shall not engage in a transaction prohibited by Section 503(b) of the
Internal Revenue Code.

(Prior code § 2903.101; Ord. 28886.)

3.36.320 Retirement board - Additional powers and duties.

The retirement board shall have any and all other powers imposed upon or granted to it by the
provisions of Article XV of the Charter of the city, or by any other provisions of this Chapter 3.36.

(Prior code § 2903.113.)

3.36.330 Retirement board - Meetings - Quorum - Voting.

The retirement board shall hold regular meetings monthly at a time and place to be determined by the
board. Special meetings may be held at any time and place upon the call of its president or of a quorum
of the members of the board. Until at least seven seats on the board are filled for the first time after
adoption of the ordinance increasing the board to nine members, four members of the board shall be
necessary to constitute a quorum for the board to take action, although a lesser number may adjourn
from time to time. Once seven seats on the board have been filled for the first time after adoption of the
ordinance increasing the board to nine members, a majority of the total number of member seats, filled
or vacant, shall be necessary to constitute a quorum, although a lesser number may adjourn from time
to time. The board shall act by resolution, order or motion. All meetings shall be open and public.

(Prior code § 2903.114; Ord. 28787.)

3.36.340 Retirement board.- Secretary - Retirement and benefits administrator duties.

The director of retirement services shall be the secretary of the retirement board. The director shall
keep a record of all proceedings of the board in the same manner as is required for the keeping of
records of all proceedings of the city council.

(Prior code § 2903.115; Ords. 21624, 26034.)

3.36.350 Rules and regulations - Scope.

Subject to the provisions of this Chapter 3.36 and to all applicable provisions of the Charter of the
city, the board may make and enforce reasonable rules and regulations for the administration,
management and control of the provisions of this chapter and of the retirement system and fund
provided for herein; and each member of this system, each person retired thereunder and each person
or estate entitled to or receiving any benefits under the provisions of this chapter i5 and shall be subject
to the provisions of this chapter and to said rules and regulations.

(Prior code § 2903.102.)

3.36.360 Duties of other city officers.

The city treasurer and the city auditor shall perform such duties with respect to this retirement system
and the retirement fund as the board of administration may from time to time direct, and all such other
duties as may be required of such officers by other provisions of this chapter or by the Charter of the
city. No additional compensation shall be received by any of said officers for said services.
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Notwithstanding any provisions in this Code to the contrary, whenever any check drawn against the
retirement fund in payment of accumulated contributions or any benefits remains unclaimed or the ^
claimant cannot be found, the proceeds of such check shall be redeposited in the retirement fund and
held for the claimant without any further accumulation of interest, and such redeposit shall not.operate to
reinstate the membership of the claimant in this system. If such proceeds,. whether heretofore or
hereafter redeposited, are not claimed within four years after the date of redeposit, they shall revert to
and become a part of the accumulated contributions of the city, held in the retirement fund to meet the
liabilities of the city to the retirement system. The board may at any time, after revision of said proceeds
to the city, and upon receipt of proper information satisfactory to it, return such proceeds so held for the
city, to the credit of the claimant, to be administered in the manner provided under this system.

(Prior code § 2903.130; Ord. 25084.)

3.36.570 Investment counseling - Restrictions.

A. The board may enter into contractual arrangements with any person or persons or association
or associations, who meet the requirements of subsection B. or C., to provide counsel to the board with
respect to the board's policies of investing and reinvesting of moneys in the retirement fund. Such
contracts shall be entered into in the name of the board of administration for the police and fire
department retirement plan.

B. Any person or association who provides services to theboard with regard to financial securities:

1. Shall be a person or association whose principal business consists of investment counseling
services; and

2. Shall be registered as an investment adviser under such laws as may require such
registration.

C. With respect to real estate advisors, the board shall enter into contractual arrangements only
with persons or associations whose principal officers are engaged in the business of advising and
evaluating commercial, industrial or residential real estate investments, mortgage banking, or property
management, and which are licensed as real estate brokers by the State of California.

(Ords. 21607, 25084, 25553.)

3.36.575 Separate medical benefits account.

A. There is hereby established as of July t, 1995, the medical benefits account as a separate
account within the retirement fund. The medical benefits account shall be maintained in compliance with
Internal Revenue Code Section 401(h) and the regulations promulgated thereunder. Monies in the
medical benefits account may be commingled with other monies in the retirement fund solely for the
purposes of investment.

B. All contributions made to the retirement fund to provide for the payment of benefits for sickness,
accident, hospitalization, dental or medical expanses of persons receiving monthly allowances under the
provisions of this plan, and all earnings and interest attributable to such contributions, shall be placed in
the medical benefits account. All contributions to the medical benefiGS account shall be reasonable and
ascertainable. At the time the city makes a contribution to the medical benefits account, the city shall
designate in writing that such contribution is solely for the medical benefits account.

C. Contribution rates to fund the benefits for sickness, accident, hospitalization, dental or medical
expenses shall be established by the board as determined by the board's actuary and shall be borne by
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the city and the members of the plan as follows:

1. Contributions for dental benefits shall be made by the city and the members in the ratio of
three-to-one.

2. Contributions for other benefits provided through the medical benefits account shall be made
by the city and the members in the ratio of one-to-one.

D. All funds in the medical benefits account shah be used only for the payment of benefits and
expenses allowed under Internal Revenue Code Section 401(h) and the regulations promulgated
thereunder. The medical benefits account shall be used to provide medical and dental benefits in
accordance with Parts 14 and 15 of this chapter. Prior to the satisfaction of all liabilities under this plan
to provide such benefits, no funds in the medical benefits account shall be used for, or diverted to, any
other purpose..

E. All benefits provided through the medical benefits account, plus any life insurance protection
provided under the plan, shall be subordinate to the retirement and survivors' benefits provided by the
plan. Accordingly, at all times aRer the date on which the medical benefits account is established, the
aggregate of the city's contributions to the medical benefits account shall not exceed twenty-five percent
of its total aggregate contributions to the plan (other than contributions to fund prior service). For the
purpose of this limitation, city contributions include any contributions which are "picked-up" pursuant to
Internal Revenue Code Section 414(h).

F. Upon the satisfaction of all liabilities under this plan to provide the benefits described in this
section, any amount remaining in the medical benefits account shall be paid to the city.

G. In the event that a member's interest in the medical benefits account is forfeited prior to the
termination of the plan, an amount equal to the forfeiture shall be applied as soon as practicable to
reduce the city contributions to the medical benefits account.

H. City and member contributions to the medical benefits account shall be made on the same
periodic basis as city and member contributions are made to the retirement fund. Ciry contributions and
member contributions to the medical benefits account may be paid on different payment schedules.

(Ords. 27768, 28332, 28886.)

3.36.580 Supplemental retiree benefit reserve.

A. Establishment and Purpose.

1. The board shall establish a reserve in the retirement fund to be known as the supplemental
retiree benefit reserve or SRBR.

2. The purpose of the SRBR shall be to provide a source of funding for benefits to supplement
those benefits otherwise provided by this plan or the Chapter 3.32 plan to former members of such plans
who are receiving benefits, survivore of such former members, and survivors of members who die prior
to receiving benefits from this plan.

B. Funding.

1. The initial amount allocated to the SRBR shall be [en percent of the plan's prefunded
actuarial accrued liability as of June 30, 1999, as determined by the board's actuary. The board's
actuary shall calculate the initial funding amount without regard to any plan amendments that became
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effectiveafterJune 30, 1999.

2. Each June 30, beginning June 30, 2000, there shall be allocated to the SRBR the investment

earnings attributable to [he balance in the SRBR as of June 30 of the calendar year in which the

allocation is made. Investment earnings credited to the SRBR shall be calculated as though the transfer

required by paragraphs 3. and 4. of this Su6sec[ion B. had been made on the immediately following July

1 (first allocation on July 1, 2000) regardless of the actual date such transfer is made. In the event the

investment earnings for the retirement fund are less than zero, no investment earnings shall be allocated

to the SRBR and no reduction shall be made to the SRBR balance except as provided in Subsection C.

below.

3. The board shall determine the excess earnings for the hvelve months ending June 30, 2000,

and for the hvelve months ending June 30, 2001, and shall transfer to the SRBR ten percent of the

excess earnings for each such hvelve-month period.

4. Within ninety days from and aker receipt of audited financial statements for each fiscal year,

commencing with the year 2002, the boartl shall determine, and by written resolution declare; the excess

earnings as of June 30 in each such year, and shall transfer ten percent of such excess earnings to the

SRBR. The excess earnings shall be added to the SRBR principal and sFiali not be available for

distribution under Subsection D.

C. Reduction of SRBR Balance.

1. If the city's contribution rate, as determined by the board's actuary during any actuarial

valuation performed after June 30, 1999, will increase as a result of poor investment earnings in the

retirement fund, there shall be transferred from the SRBR to the regular retirement fund and the cost-of-

living fund an amount equal to ten percent of the citys increased contributions for the first twelve months "~

following the increase in the contribution rates. Such transfers shall be limited to those situations where

the increase in the city's contribution rate is attributable to poor investment earnings; no such transfer

shall be made for any increase in the city's contribution rate that is due to any factor other than poor

investment earnings including, but not limited to, increases in medical or dental premium costs,
enhancements to benefits provided under the plan, or changes in the actuarial assumptions.

2. Notwithstanding Paragraph 1. of this Subsection C., the amount transferred from the SRBR
because of the increase in the city's contributions shall not exceed five percent of the accrued balance in

the SRBR as of the date of the actuarial valuation.

D. Distributions.

1. The Board shall make an initial distribution from the SRBR during calendar.year 2002.

2. Beginning in calendar year 2003, the board shall make an annual distribution from the SRBR;
except there shall be no distribution during calendar years 2010, 2011, 2012 or during calendar year
2013, prior to June 30, 2013.

3. The initial distribution from the SRBR shall be made solely to former members of this plan or
the Chapter 3.32 plan who are receiving benefits as of June 30, 2001, and survivore (of such former
members or of members who died prior to receiving benefts from this plan) who are receiving benefits
as of June 30, 2001; provided, however, that if a member or former member died after June 30, 2001,
but before the initial distribution, the survivor shall be deemed to have been receiving benefits as of June
30, 2001. ^'

4. All subsequent annual distributions from the SRBR shall be made solely to former members
of this plan or the Chapter 3.32 plan who are receiving benefits as of the June 30 immediately preceding
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the distribution date and survivors (of such former members or of members who died prior to receiving
benefits from this plan) who are receiving benefits as of said June 30.

5. The board shall develop a methodology for distributions from the SRBR such that
supplemental benefits provide a greater benefit for those persons who have been in benefit status for a
longer period of time and those persons receiving the lowest monthly benefd payments. Upon the
approval of the methodology by the city council, the board shall make distributions in accordance with
such methodology.

6. Except as required by Subsection C. or in the case of the termination of this plan, the board
shall not transfer or distribute funds in the SRBR if such transfer or distribution would reduce the SRBR
principal.

E. Definitions. For the purpose of this Section 3.36.580, the terms listed herein shall have the
following meanings:

1. "Excess earnings" means the earnings of the retirement fund that remain after interest has
been credited to the SRBR as provided in Paragraph B,2. and the actuarial assumed earnings rate
adopted by the board (and in effect on June 30 of the year in which the SRBR calculation is performed)
has been credited to other reserves.

2. "Former member" means a person who has retired under the provisions of [his chapter or
Chapter 3.32 or a person who separated from city service without retiring but left his or her contributions
on deposit in the retirement fund.

3. "Investment earnings" means the earnings of the retirement fund during the twelve months
ending June 30 as determined by the board's actuary usingthe same methodology used to determine
the value of assets for the actuarial valuation. In the case of investment earnings attributable to the
SRBR, the application of the methodology shall begin as of July 1, 1999.

(Ords. 26416, 26536, 28848, 28915, 29059.)

Sections:

Part 5
SERVICE

3.36.600 Definitions and construction of provisions.

3.36.610 Service defined.

3.36.615 Purchase of service credit for federated city service.

3.36.620 Military leave of absence.

3.36.625 Compliance with USERRA and the HEART Act.

3.36.630 Credit for holidays, sick leave, vacation, or leave of absence.

3.36.640 Suspensions.

3.36.650 Exclusions - PaR-time service.
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3.36.1130 Payment of disability allowances to constitute return and withdrawal
of contributions.

3.36.1140 Failure to reinstate recipient of a disability allowance to duty nn
cessation of disability.

3.36.1150 Termination of disability retirement benefits for treason or conviction
of felony.

3.36.900 Definitions.

As used in this chapter:

A. "Disability," "incapacity for the pertormance of duty," and "incapacitated for the performance of
duty," as a basis for retirement, means disability of a member, short of death, of permanent or extended
and uncertain duration, occurring while such member is a member of this system, as a result of injury or
disease, which renders a person physically or mentally incapable of assuming the responsibilities and
perforcning the duties of the position then held by him and of any other position in the same classification
of positions to which the city may offer to transfer him, as determined by the retirement board, on the
basis of competent medical opinion. It does not mean or include mere inability to assume said
responsibilities or perform said duties.

B. t. "Disability," "incapacity for the performing of duty," and "incapacitated for the performance
of duty," as a basis for retirement, also means disability of a member, short of death, of permanent or
extended and uncertain duration, occurring while such member is a member of this system, not as a

'~ result of injury or disease, which renders a person mentally incapable of assuming the responsibilities
and performing the duties of the position then held by him and of any other person in the same
classification of positions to which the city may offer to transfer him, as determined by the retirement
board on the basis of competent medical opinion. It does not mean or include mere inability to assume
said responsibilities or perform said duties; provided, however, that notwithstanding any other provisions
of this Chapter 3.36, including Sections 3.36.990, 3.36.1000 and 3.36.1010, no member shall be
deemed disabled or incapacitated within the meaning of this section unless at the time such disability
occurs he shall be entitled to credit for at least ten years of service in this system.

2. The provisions of this section shall be deemed to cover any member of this system whose
disability orincapacity for the performance of duty occurred on or after the first day of April, 1968;
provided that no benefits shall be payable hereunder for any period prior to the filing of an application for
disability retirement or prior to the date upon which. the retirement board makes a motion pursuant to
Section 3.36.940. If any person whose disability or incapacity for the performance of duty, as said terms
are defined in this section, occurred on or after the firstday of April, 1968, files or has filed an application
for disability retirement prior to the effective date of this section, the retirement board may, subject to
other provisions of this chapter, grant a disability retirement allowance commencing on the date of the
filing of such application with the retirement board.

C. "Nonservice-connected disability" means disability of a member other than a "service-connected
disability." -

D. "Service-connected disability" means disability of a member as a result of injury or disease
arising out of and in the course-of such member's employment with the city.

(Prior code §§ 2903200, 2903.200a, 2903.201, 2903.202.)

3.36.920 Situations where member is not entitled to disability retirement or disability
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therefor being made by the member or any other person.

(Prior code § 2903203.)

3.36.950 Disability retirement - By request or application.

A member who is eligible to retire for disability shall be retired for disability, pursuant to and subject to
the provisions of this chapter, by the retirement board upon application being made therefor by any of
the following persons:

A. The city manager,

B. The head of the office or department in which the member is or was lastemployed;

C. The member, or any authorized person on his behalf.

(Prior code § 2903.204.)

3.36.960 Medical examinations.

A. The retirement board on its own motion at any time may, and upon receipt of an application for
disability retirement shall, order a medical examination of a member to determine whether the member is
disabled or incapacitated for the performance of duty, and to determine whether such disability or
incapacity for performance of duty is aservice-connected or nonservice-connected disability in those
situations where the member's eligibility for disability retirement, or the amount of disability retirement
allowance to which he or she may be entitled, is dependent upon such determination. Such medical
examination shall be made by one or more physicians or surgeons appointed by the board.

B. In addition, the member may submit a medical report from his or her own physician or surgeon.
Where application for disability retirement is made by the member or on his or her behalf, a medical
report by the member's private physician or surgeon shall be submitted with the application unless
otherwise authorized by the board. The board may require additional medical examinations, or procure
or require additional or other evidence before retiring a person for disability.

(Prior code § 2903205; Ords. 19282, 26901.)

3.36.970 Disability retirement - Eligibility.

If the medical reports and other available evidence and information show to the satisfaction of the
retirement board that the member is incapacitated for the performance of his duty, and if such member is
otherwise eligible to retire for disability pursuant to the provisions of this chapter, the board shall
forthwith retire him for disability.

(Prior code § 2903206.)

3.36.980 Determination as to whether disability is service-connected.

If the medical examination and other available evidence and information show to the satisfaction of
the retirement board that the disability is service-connected, it shall so find and declare. If the medical
examination and other available information shows to the satisfaction of the board that the disability is
nonservice-connected, it shall so find and declare. Such finding and declaration shall govern in
determining whether a disability is service-connected or nonservice-connected.
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D. Participation in other qualified plans; aggregation of limits.

1. The 415(b) limit with respect to any member who at any time has been a member in any
other defined benefit plan as defined in Sec[ion 414Q) of the Internal Revenue Code maintained by the
city shall apply as if the total benefits payable under all such defined benefit plans in which the member
has been a member were payable from one plan.

2. The 415(c) limit with respect to any member who at any time has been a member in any
other defined contribution plan as defined in Section 414(1) of the Internal Revenue Code maintained by
the city shall apply as if the total annual additions.under sll such defined contribution plans in which the
member has been a member were payable from one plan.

(Ord. 28886.)

3.36.1510 Payroll deductions and other collections.

The retirement board shall furnish to the director of finance the rates of contributions for, and the
amounts of any other contributions payable by each member or other person. The director of finance
shall apply such rates of contribution to the compensation of each member, and deduct from such
compensation the contributions so determined and payable by each member. All other contributions
authorized to be made or required of members or other persons shall be paid by such members or
persons to the director of finance. The director of finance shall furnish to the board, upon request
therefor, a statement of such contributions so deducted or credited with respect to each member or other
person, together with such other information as the board may require. All contributions shall be placed
in the retirement fund.

(Prior code § 2903276; Ord. 27768.)

3.36.1520 Current service contributions.

A. The retirement board shall determine and fix, and from time to time it may change, the amount
of monthly or biweekly contributions for current service which must be required of the City of San Jose
and of members of this plan to make and keep this plan and the retirement system at all times actuarially
sound. For the purpose of this section, "contributions for-current service" for members employed in the
fire department shall mean the sum of the normal costs for each actively employed member in the fire
department as determined under the entry age normal actuarial cost method, divided by the aggregate
current compensation of such members., and "contributions for current service" for members employetl
in the police department shall mean the sum of the normal costs for each actively employed memberin
the police department as determined under the entry age normal actuarial cost method, divided by the
aggregate current compensation of such members. Rates for current service shall not include any
amount required to make up any deficit resulting from the fact that previous rates of contribution made
by the city and members were inadequate to fund benefits attributable to service rendered by such
members prior to the date of any change of rates, and shall not include any amount required for
payment of medical or dental insurance benefits.

8. For the purposes of this section, the "entry age normal actuarial cost method" means the
actuarial calculation which divides the actuarial present value of a member's future benefits determined
as of the date of the member's employment by the actuarial present value of the membar's future
salaries determined as of the date of the member's employment in order to determine the members
normal cost rate. The current year normal cost for a member is the member's normal cost rate multiplied
by the member's current compensation.

C. The City of San Jose and the members of this plan shall make and pay all such monthly or
biweekly contributions as are found necessary and as are fixed by the retirement board; provided that
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the monthly or biweekly contributions required of members, as compared to the monthly or biweekly
`_ contributions required of the city, shall at all times be in the retio of three to eight.

D. With respect to monthly or biweekly contributions required of members, the retirement board
shall determine and fix, and from time to time change, the rate of contribution-as a percentage of a
member's monthly or biweekly compensation. The rate of contribution may be different for members
employed in the fire department and members employed in the police department depending on the
benefits provided to such members, but it shall be the same percentage for all membere in the fire
department and shall be the same percentage for all members in the police department. The retirement
board shall furnish such information to the director of finance so that payroll deductions may be made as
provided in Section 3.36.1510.

(Prior code § 2903.280; Ords. 19690, 23432, 27721.)

3.36.1525 Adtlitional employee contributions and employer contribution offset.

A. Notwithstanding any other provisions of this Part 10 or of Chapter 3.44, members of this plan
who are not subject to the provisions of City Charter Section 1111 shall make such additional retirement
contributions as may be required by resolution adopted by the city council or by executed agreement
with a recognized bargaining unit.

B. Nohvithsianding any other provisions of this Part 10, members of this plan who are subject to
the provisions of City Charter Section 1111 shall make such additional retirement contributions for fiscal
years 2010-2011 as may be required by executed agreement with a recognized bargaining unit or
binding order of arbitration.

C. Nohvithstanding any other provision of this Part 10, the city shall be entitled to an offset of a
percentage, as is determined to be appropriate by the actuary for the police and fire department
retirement plan, of the additional employee retirement contributions that are made under subsection A.
of this Section 3.36.1525 against the retirement contributions that the city would otherwise be required to
make under this Part 10.

(Ord, 28753.)

3.36.1530 Crediting of city contributions to city.

The city shall be credited with any and all contributions made by it to the retirement system or fund
pursuant to this chapter.

(Prior code § 2903.278.) -

3.36.1540 Crediting of members' contributions to individual accounts •Discharge of
claims.

Each member's or other person's contribution deducted or otherv✓ise paid to the director of finance
shall be credited by the director of finance to an individual account of the member or other person for
whom the contribution was made. Payment of salaries or wages less such contributions is in full
discharge of all claims and demands whatsoever for the service rendered by the members during the

~--. period covered by such payment, except the benefits afforded by this chapter.

(Prior code ~ 2903.277; Ord. 25084.)
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3.36.1900 Medical benefits for retired members.

3.36.1910 Medical benefits for survivors of members.

3.36.1920 Requirements for participation in medical insurance plan.

3.36.1925 Reimbursement for Medicare Part B payments.

3.36.1930 Allocation of costs of providing medical insurance coverage to
members or survivors.

3.36.1935 Payment of family coverage premiums in the case of guardianship of
minor children.

3.36.1940 Eligible medical plan.

3.36.1950 Limitation on medical benefits.

3.36.1900 Medical benefits for retired members.

Subject to the provisions of this chapter, a member or former member may be entitled to medical
insurance coverage in an eligible medical plan as specified in Section 3.36.1940 if the requirements of

'~ subsection A., B., C., or D. of this Section 3.36.1900 are satisfied:

A. The member is retired for service under Part 6 of this chapter or for disability under Part 7 of this
chapter and at the time of such retirement either:

1. Is entitled to credit for fifteen or more years of service; or

2. Receives a retirement allowance equal to at least thirty-seven and one-half percent of such
member's final compensation.

6. The member is retired pursuant to Section 3.36.760 of this chapter; or

C. The former member separates from city service on or after July 5, 1992, prior to retirement, and
satisfies all of the following requirements:

1. At the time of separation from city service the former member is entitled to credit for twenty or
more years of service; and

2. The former member elects to allow his or her accumulated contributions to remain in the
retirement fund pursuant to Section 3.36.1640; and

3. The former member receives a monthly allowance pursuant to Section 3.36.1640.

-,. D. The former member separated from city service prior to July 5, 1992, and prior toretiremen[,
and satisfies all of the following requirements:

1. At the time of separetion from city service the former member was entitled to credit for twenty
or more years of service; and
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2. The former member elected to allow his or her accumulated contributions to remain in the
retirement fund pursuant to Section 3.36.1640; and

3. As of April 1, 2002, the former member was receiving a monthly allowance pursuant to
Section 3.36.1640; and

4. The former member is receiving a monthly allowance pursuant to Section 3.36.1640 at the
time the former member applies for medical insurance coverage.

(O~ds. 21686, 23889, 24093, 25615, 26641.)

3.36.1910 Medical benefits for survivors of members.

Subject to the provisions of this chapter, the surviving spouse, surviving domestic partner, child
and/or children, as those terms are defined in Section 3.36.1200 of this chapter, may be entitled to
medical insurance coverage in an eligible insurance plan as specified in Section 3.36.1940 if the
requirements of subsection A., B., or C. of this Section 3.36.1910 are satisfied:

A. The surviving spouse, surviving domestic partner, surviving child and/or children are receiving a
monthly allowance pursuant to Part S of this chapter because of the death of a member and:

1. The member either died before receiving retirement pay or was retired for service under Part
6 of this chapter or for disability under Part 7 of this chapter; and

2. At the time of the member's death:

a. The member was entitled to credit for ffteen (15) or more years of service; or

b. The member was retired pursuant to Section 3.36.760 of this chapter; or

c. The surviving spouse, surviving domestic partner, surviving child and/or children were
entitled to a survivorship allowance of at least thirty-seven and one-half (37.5) percent of the member's
final compensation.

B. The surviving spouse, surviving domestic partner, surviving child and/or children are receiving a
monthly allowance pursuant to Part 11 of this chapter because of [he death of a former member who
separeted from city service on or after July 5, 1992, and who was entitled to credit for riventy (20) or
more years of service at the time of such separation from service.

C. The surviving spouse, surviving domestic partner, surviving child and/or children are receiving a
monthly allowance pursuant to Part 11 of this chapter because of the death of a former member who
separated from city service prior to July 5, 1992, and who met all of the requirements of subsection D. of
Section 3.36.1900.

(Ords. 21686, 23807, 23889, 24093, 26641, 27712.)

3.36.1920 Requirements for participation in medical insurance plan.

A. A member or former member, as specified in Section 3.36.1900, above, is eligible to participate —~-
in amedical insurance plan sponsored by the city provided that the member or former member satisfies
the following requirements:

1. The member retires for service or disability pursuant to the provisions of this chapter and at
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B. The portion of the premium required to be paid by the surviving spouse shall be deducted from

the monthly allowances otherwise payable to the surviving spouse.

(Ord. 26566.)

3.36.1940. Eligible medical plan.

For purposes of this Part 14, members or their survivors may only be entitled to secure medical

insurance coverage from an eligible medical plan with which the city has entered into a contract for the
provision of hospital, medical, surgical and related benefits as part of the city's benefits to city
employees.

(Orci. 21686.)

3.36.7950 Limitation on medical bene£ts.

A. It is intended that the medical benefits provided by this plan meet [he requirements of Internal
Revenue Code Section 401(h). Subject to the requirements of the Meyers-Milias-Brown Act (California
Government Code Section 3500 et seq.) and Section 1111 of the San Jose City Charter, the City
reserves the right to amend this Part to limit medical benefits as necessary [o satisfy the requirements of

said Section 401(h).

B. In the event the contributions required to fund the benefits provided by this Part 14 and the
dental benefits provided by Part 15, as determined by the board's actuary, would exceed the contribution

limit permitted by Internal Revenue Code Section 401(h) and the applicable regulations, the allocation of

'~ costs set forth in Section 3.36.1930 shall be adjusted as needed so that the contributions made to fund

the portion paid from the medical benefits separate account comply with Section 401(h). The board, in
consultation with its actuary, shall determine the adjustment to be implemented until this part is
amended pursuant to subsection A. above.

(Ord. 26416.)

Sections:

Part 15
DENTAL BENEFITS FOR RETIRED MEMBERS AND SURVIVORS

3.36.2000

3.36.2010

3.362020

3.36.2030

3.362040

3.362050

Dental benefits for retired members.

Dental benefits for survivors of members.

Requirements for participation in dental insurance plan

Costs of dental insurance.

Eligible dental plan.

Limitation on dental benefits.

3.36.2000 Dental benefits for retired members.
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Subject to the provisions of this chapter, a member or former member of this plan may be entitled to
dental insurance coverage in an eligible dental plan as specified in Section 3.36.2040 if the requirements
of subsection A., B., C., or D. of this Section 3.362000 are satisfied:

A. The member became a member of this plan prior to July 1, 1998, and is retired for service or
disability under the provisions of this chapter; or

B. The member became a member of this plan on or after July 1, 1998, and is retired for service
under Part 6 of this chapter or for disability under Part 7 of this chapter and at the time of such
retirement either.

1. Is entitled to credit for fikeen or more years of service; or

2. Receives a retirement allowance equal to at least thirty-seven and one-half percent of such
members final compensation; or

C. The former member separates from city service on or after July 5, 1992, prior to retirement, and
satisfies all of the following requirements: -.

1. At the time of separation from city service, the former member is entitled to credit for twenty
or more years of service; and

2. The former member elects to allow his or her accumulated contributions to remain in the
retirement fund pursuant to Section 3.36.1640; and

3. The former member receives a monthly allowance pursuant to Section 3.36.1640.

D. The former member separated from city service prior to July 5, 1992, and prior to retirement,
and satisfies all of the following requirements:

t. At the time of separation from city service the former member was entitled to credit for twenty
or more years of service; and

2. The former member elected to allow his or her accumulated contributions to remain in the
retirement fund pursuant to Section 3.36.1640; and

3. As of April 1, 2002, the former member was receiving a monthly allowance pursuant to
Section 3.36.1640; and

4. The former member is receiving a monthly allowance pursuant to Section 3.36.1640 at the
time the former member applies for dental insurance coverage.

(Ords. 22279, 24093, 25617, 26641.)

3.36.2010 Dental benefits for survivors of members.

Subject to the provisions of this chapter, the surviving spouse, surviving domestic partner, surviving
child and/or children, as those terms are defined in Section 3.36.1200 of this chapter, may be entitled to
dental insurance coverage in an eligible dental plan as specified in Section 3.36.2040 if the requirements
of subsection A., B'., C. or 0. are satisfied:

A. The surviving spouse, surviving domestic partner, surviving child and/or children are receiving a
monthly survivorship allowance pursuant to Part 8 of this Chapter because of the death of a member
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C. Earnings or losses from said investments shall be cretlited or debited to the respective cost-of-living fund from
which such investments were made.

(Poor code§ 2904.515.)

3.44.150 Chapter 3.38 police and fire plan - Effective February 1, 2002

A. Notwithstanding the other provisions of this chapter to the contrary, effective February 1, 2002, the following
provisions shall apply to those persons who receive monthly allowances pursuant to Me provisions of the police and fre
department retirement plan set forth in Chapter 3.32 or Chapter 3.36 of the San Jose Municipal Code:

t. "Subject year" shall mean the consecutive hvelve months from February tsi of one calendar year to January
31 of the following calendar year, respectively, commencing with Me twelve-monM period from February 1, 2002, to
January 31, 2003.

2. Each retirement allowance antl each survivorship allowance which is payable under Chapter 3.32 or Chapter

338 in any subject year which begins on or after February 1, 2002, together with any increases or decreases in the

amount of any such allowance which were previously made pursuant [o this Chapter 3.44, shall be increased by three

percent per annum in lieu of the increase otherwise provitletl in this chapter. The frst such three percent increase shall

be made an February 1, 2002.

3. Each increase shall become effective beginning with the allowance payable for the month of February in

each subject yeas

4. The accumulation of the excess of cost-of-living percentages as provided in Section 3.44.040 shall not apply.

B. The provisions of Mis Chapter 3.44 which are not inconsistent with the provisions of subsection A. shall

continue to apply with respect to the persons described in subsection A.

(Ord. 26417)

3.44.160 Federated city employees retirement system - Effective April 1, 2006.

A. Notwithstanding the other provisions of this chapter to the contrary, effective April 1, 2006, the fallowing

provisions shall apply to those persons who receive monthly allowances pursuant [o the provisions of the fetlerated city

employees retirement system as set forth in Chapter 324 or Chapter 3.28 of the San JosE Municipal Code:

1. Each retirement allowance and each survivorship allowance which is payable under Chapter 3.24 or Chapter

328 any subject year which begins on or after April 1, 2006, together with any increases or decreases in the amount of

any such allowance which were previously matle pursuant to this Chapter 3.44, shall be increased by three percent per

annum in lieu of the increase otherrvise provided in [his chapter. The frst such three percent increase shall be made on

April 7, 2006.

2. Each increase shall become effective beginning with [he allowance payable forthe month of April in each

subject year.

3. The accumulation of the ezcess of costof-living percentages as provided in Section 3.44.040 shall not apply

B. In the event the board's actuary determines that there is an increased cost to implement the change to a Nab

rate three percent costof-living adjustment as provided in this section, such increased cost shall be calculated as a

percentage of each members earned compensation and that percentage rate shall be added to the contributions made

by members pursuant to Section 3.44.100. The additional percentage rate imposed purevant to Mis paragreph shall be

the same for all members.

C. The provisions of this Chapter 3.44 which are not inconsistent with the provisions of Subsections A. and B. shall

continue to apply with respect [o the persons described in Subsection A.

(Ord. 27652.)

Chapter 3.48
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FULL TIXT OF MEASURE 6

ARTICLBXV-A
RBTIREMSNT

PUBLiC EMPLOYEE PENSION PLAN AMENDMENTS - TOENSURE FAIR AND SUSTAINABLE RBTIREMBNT BENEFITSWHILB PRESERVING ESSENTIAL CITYSBRVICBS

The Citizetts of the City of San Jose do hereby enact the followingamendments to the City Charter which maybe referred to as:"The Sustainable RetiremeretBenefits and Compensation Act"

Section 1501-A: FINlliNGS

The following services are essenrial to the health, safety, qualityof life and well-being of San Jose residents: police protection; fireprotection; street maimenance; libraries; and community centers(hereafter "Essential City Services").

The City's ability to provide its citizens with fissenl3al CityServ[ces has been' and continues to be threatened by budget cutscaused mainly by the climbing cosks of employee benefitprograms, and exacerbated by the ewnomic crisis, The employercost of the City's retirement plans is expected to continue toincrease in the near future. In addition, the Cit}~s costs for otherpost empioymentbenefits - primazily health benefits -areincreasing. To adequately fundthese costs, the Citywould berequired to make additiogal cuts to Essential City Services.

By any measure, current and projected reductions in servicelevels are unacceptable, and will endanger the health, safety andwell-being of the residents of San Jose.
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Without the reasonable cost containment provided in this Act, theeconomic viability of the.City, and hence, the City's employmentbeneSt programs, will be placed atan imminent risk

The City and its residents' always intended that post employmentbeneftts be fair, reasonable and subjectto the City's abilityto paywithout jeopardizing City services. At the same time, the City isand must remain committed to preserving the health, safety andwell-being of its residents.

By this Act, the voters 8nd and declare that post employmentbenefits must be adjusted in a manner that protects the Cit,~sviah~lityand public safety, atthe same time agowfngfortheconrinuation of fair post-employment benefits for its workers.

The Charter currently provides that the City retains the authorityto amend or otherwise change any of its retirement plans, subjectto other provisions of the Charter.

This Act is intended to strengthen the finances of the City toensure the City's sustained abilityto fund a reasonable level ofbene$ts as contemplated at the time of the voters' initial adoptionof the C9ty's retirement programs. It is further designed to ensurethat future retirement benefit increases be approved by thevoters.

Section 1502-A: INTfiNT

This Act is intended to ensure the City can provide reasonableand sustainable post employment benefits while at the same timedelivering Essential City Services to the residents of San Jose.
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The Ciry reaffirms its plenary authority as a charter city to rnntroland manage all compensatlon provided to its employees as amunicipal affair under the California Constitution.

The City reaffirms its inherent right to act responsibly to preservethe health, welfare and well-being of its residents.

This Act is not intended to deprave any current or formeremployees of benefits earned and.accrued for prior service as ofthe Ume of the Acts effective date; rather, the Act is intended topreserve earned benefits as of the effective date of the Act.

This Act is not intended to reduce the pension amounts receivedby any retlree or to take away any cost of living increases paid toretirees as of the effective date of the Act

The City expressly retains its authority eiusting as of January 1,2012, to amend, change or terminate any retirement or other postemployment benefit program provided by the City pursuant toCharter Sections 1500 and 1503.

Sectfon1503 A. Act Supersedes All ConflfctingProvisions

1'he provisions of this Act shall prevail over all other conflictingor inconsistent wage, pension or post employment benefitprovisions in the Charter, ordinances, resolutions or other
enactments.

The City Council shall adopt ordinances as appropriate toimplement and effectuate the provisions of this Act The goal is
that such ordinances shall become effective no later than
September 30, 2012.
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Secdon 1504-A. Reservatlon of Vofer Authority

1`he voters expressly reserve the right to consider any change inmatters related to pension and other post employment beneflis.Neither the City Councfl, nor any arbitrator appointed pursuant toCharter Section 1111, shall have authority to agree to or prov➢deany increase in pension and/or retlree healthcare benefitswithout voter approval, except that the Counal shall have theauthority to adopt Tier 2 pension benefit plans within the Ilmitssetforth herein,

Section 1505-A. Reservation of Rights w City Council

Subject to the limitations set forth in this Act, the City Councilretains its authority to take all actions necessary to effectuate theterms of this Act, to make any and all changes to retirement plansnecessary to ensure the preservation of the tax status of the
plans, and at any time, or from time to time, to amend or
otherwise change any retirement plan or plans o~' establish newor different plan or plans for all or any officers or employeessubject to the terms of this Ack

Section 1506-A. CurrentEmployees

(a) "Current Erriployees"means employees ofthe City of San .Jose as of the effective date of this Act and who are not coveredunder the Tier 2 Pian (3ection 8).

(b) Unless they voluntarily opt in to the Voluntary ElectionProgram ("VEP;' described herein), Current Employees shall havetheir compensation adjusted through additional retirement
contributions in increments of 496 of pensfonable pay per year,
up to a mazdmum of 16%, but no more than 50% of the costs to
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amortize any pension unfunded liabilities, except for any pensionunfunded liabilities that may eadst due to Tier 2 benefits in thefuture. These contributions shall be in add[tion to employees'.normal pension contributions and contributions towards retireehealthcare benefits.

(c) The starting date for an employee's compensation
adjustment under this Section shall be June 23, 2013, regardlessof whether fhe VEP has been implemented. If the VEP has notbeen implemented for any reason, the compensation adjustmentsshall applyto all CurrentEmployees.

(d) The compensation adjustment through additional employeecontributions for Current Employees shall be calcutatedseparately for employees in the Police and Pire DepathnentRetirement-Plan and employees in the Federated Ciry Employees'Retirement System.

(e) The compensation adjustment shall be treated in the samemanner as any other employee contMbutions. Accordingly, thevoters Intend these additional payments to bemade on apre-taxbasis through payroll deductions pursuant to applicable InternalRevenue Code Secrions. The addirional contributions shall be
subject to withdrawal, return and redeposit in the same manner
as any other employee contributions.

Section 1507-A: One Time Voluntary Election Prograw
("VEP")

The City Council shall adopt a Voluntary filection Program .
("VfiP'~ for all Current Employees who are members ofthe
existing retirement plans of the City as of the effective date of thisAct The itt~plementation of the V8P is contingent upon receipt of
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IRS approval. The VEP shall permit Current Employees a onetime limited period to enroll in an alternative retirement programwhich, as described herein, shall presence an employee's earnedbenefit accrual; the change in benefit accrual will apply onlytothe employee's future City service. Employees who opt into theVEP will be required to sign an irrevocable election waiver (aswell as their spouse or domestic partner, former spouse orformer domest(c partner, if legally required) acknowledging thatthe employee irrevocably relinquishes his or her existing level ofrerirement benefits and has vohu►tarily chosen reduced beneflts,as specified below.

The VSP. shall have the following features and limitations:

[a) The plan shall not deprive any Current Bmployee whochooses to enroll in the VEP of the accrual rate (e.g. 2.5%) earnedand accrued for service prior to the VEP's effective date; Chas, thebe~sefit accrual rate earned and accrued by individual employeesfor that prior service shall be preserved for payment at the timeof retirement

(b) Pension benefits under the VEP shall be based on the
following limitations:

(i) The accrual rate shall'be 2.Ogb of "final
compensation ;hereinafter defined peryear of
service for future years of service only,

(i~) The maximum benefit shall remain the same as the
maximum benefit for Current Employees.

(iii) The current age of elig[bility for service retlrement .
. under the e~risting plan as approved bythe City

eaieeo z
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Council as of the effective date of the Act for all years
of service shall increase by six months annually on
July 1 of each year until the retirement age. reaches
the age of 57 for employees in the Police and Fire
Department Retirement Plan and the age of 62 for
employees in the Federated City fimployees'
Retirement System. Earlier rettrement shall bepermitted with reduced payments that do not
exceed the actuarial value of full retirement For
service retirement, an employee may not retire arty
earlier than the age of 55 in the Federated Cily
Employees' Retirement System and the age of 50 in
the Police and Fire Department Retirement Plan.

(iv) The eligibility to retire at thirty (30) years ofserviceregardless of age shall increase by 6 months
• annually on July 1 of each year starting July 1, 2017.

(v) Cost of living adjustments shall be limited to the
increase in the consumer price index, (San Jose -San
Francisco -Oakland U.S. Bureau of Labor Statistics
index, CPI-U, Decemberto December), capped at
1.5% per fiscal year. The first COLA adjushnent
following the effective date of the Act will be
prorated based on the number of remaining months
in the year after retirement of the employee.

(vi) "Final compensatlon" shall mean the average annualpensionable pay ofthe highest three consecutive
years of service.

(vii) An employee will be eligible for. a full year of service
credit upon reaching 2080 hours of regular time

897880.E 
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worked (including paid leave, but not including
overtime).

(c) The cost sharing for the VEP for current service or currentservice benefits ("Normal Cost's shall not exceed the ratio of
3 for employees and 8 for the Ctty,'as presenflyset forth in
the Charter. Employees who opt into tfie VEP will not be
responsible for the payment of any pension unfunded
liabilities of the system or plan.

(d) VEP Survivorship Benefits.

(i) Survivorship benefits for a death before retirement
shall remain the same as the survivorship benefits
for Current Employees in each plan.

(ii) Survivorship benefits for a spouse or domestic
partner and/or children) designated atthe time of
retirement for death after retirement shall be 50'Yo
of the pensionbenefltthatthe retiree was receiving.
At the time of ret[rement, retirees can at their own
cost elect additional survivorship.benefits by taking
an actuarially equivalent reduced benefit

(e) VEP Disability Retirement Beneftts.

(i) A service connected disability retirement benefit, as
hereinafter defined, shall be as follows:

The employee or former employee shall,receive an
annual benefit based on 50% of the average annual
pensionable pay,of the highest three consecutiveyears
of serv(ce.

837880 2
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(li) Anon-serv[ce connected disability retirement
benefit shall be as follows:

The employee or former employee shall receive 2'.0%
times years of City Service (minimum 20% and
maximum of 50%) hazed on the average annual
pensionable pay of the highest three consecurive years
of service. Employees shall not be eligible fora non-
serviceconnected disability retirement unless they
have 5 years of service with the City.

(iii) Cost of Living Adjustment ("COLA's provisions will be
the same as for the service reCirementbenefit in the
VEP.

Section 1508-A: FuMre Employees - Limitation on
Retirement Benefits -Tier 2

To the extent not already enacted, the City shall adopt a
retirement program for employees hired on or after the
ordinance enacting Tier 2 is adopted. 'This retlrement program -
fornew employees - shall be referred to as "Tier 2,"

The 1Yer 2 program shall be limited as follows:

(a) The program may be designed as a "k~ybrid plan" consisting
of a combination of Social Security, a defined benefit plan and/or
a defined contribution plan. Ifthe City provides a defined benefit
plan, the City's cost of such plan shall not exceed 50% of the total
cost of the'her 2 defined benefit plan (both normal cost and
unfunded liabilities). The City may contribute to a defined
contribugon qr other retirement plan only when and to the extent

s
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the total City contribution does not exceed 9%. If the City's shareof a Tier 2 defined benefit plan is less than 9%, the City may, butshall not be required to, contribute the difference bo a definedcontribution plan.

(b) .For any defined be~eflt plan, the age of eligibility forpayment of accrued service retirement benefits shall be 65,except for sworn police officers and firefighters, whose serviceretirement age shall be 60, Earlier retirement maybe permittedwith reduced payments that do not exceed the actuarial value offull retirement For service retirement, an employee may notretire any earlier than the age of 55 in the Federated CityEmployees' Retirement System and the age of 50 in the Police andFire Departrnent Retirement Plan.

(c) -For any defined benefit plan, cost of living adjustments shallbe limited to the increase in the consumer price index (San Jose -San Francisco -Oakland U.S. Bureau of Labor Statistics index, CPI-U,December to December), capped at 1.5% per fisca] year. Thefirst COLA adjustment will be prorated based on the number ofmonths retired.

(d) For any defined benefit plan, "final compensat[on" shallmean the average annual earned pay of the highest three
consecutive years of service. Final compensation shall be base
pay only, excluding premium pays or other additional
compensation.

(e) For any defined benefit plan, benefits shall accrue at a rate
not to exceed Z%per year of service, not to exceed 65% of finalcompensation

10
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(t~ For any deftned benefit plan, an employee will be eligible fora full year of service credit upon reaching 2080 hours of regulartime worked (including paid leave, but not including overt[me).

(~ Employees who leave orhave left City service and aresubsequently rehired or reinstated shall be placed into the
second tier of beneRts (Tfer 2). Employees who have at least five(5) years of service credit in the Federated City Employees'Retirement System or at least ten (10) years of service credit inthe Police and Fire Department Retirement Plan on the date ofseparatlon and who have not obtained a return of contributlonswill have their benefit accrual rate preserved for the years ofservice prior to their leaving City service.

(h) Any plan adopted bq the Ciry Council is subjectto
termination or amendmentin the Council's discretion. Noplansub)ect to this section shall create a vested right to any benefit

Section 1509-A: Disability Retirements

(a) To receive anydisability retirement benefit under any
pension p]an, City employees must be incapable of engaging in
anq gainful employment for the City, but not yet eligible to retire(in terms of age and years of service). The determination of
qualiftcation for a disability retirement shall be made regardlessof whether there are other positions available at the time a
determination is made.

(b) An employee is considered "disabled" for purposes of
qualifying for a disability retirement, if all of the following is met:

(i) An employee cannot do work that they did before; and

~~eareeo_z
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(ii) 1t 3s determined that

1) an employee in the Federated City Employees'
Retirement System cannot perform any other Jobs
described in the Cites classification plan because
of his or her medical condition(s); or

2) an employee in the Police and Fire
Department Retlre~xient Plan. eannot perform any
other jobs described in the Cites classiflcatton
plan in the employee's departrnentbecause of his
or her medical condirion(s); and

(iii) The employee's disability has lasted or is expected tolast for at least one year or to resultin death.

(c) Determinations of disability shall be made by an
independent panel of medical experts, appointed 6y the CityCouncil. The independent panel shall serve to make disabilitydeterminations for both plans. Employees and the City shall havea right of appeal to an administrative law judge.

(d) The City may provide matching funds to obtain long Lermdisability insurance for employees who do not qualify for adisability rerirement but incurlongterm reductions in
compe~satlon as the result of work related inf urfes.

(e) The City shall not pay workers' compensation benefits fordisability on top of disability retirement benefits without an
offset to the service connected disability retirement allowance toeliminate duplication of benefits for the same cause of disability,consistent with the current provisions in the Federated CityEmployees' Retirement System.

t2
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SectWn 1510-A: &mergency Measures to Contain Retiree
Cost of Livteg Ad►ustments

If the City Council adopts a resolution declaring a tIscal andservice level emergency, with a finding that it is necessary tosuspend increases In cost of living payments to retirees the Citymay adoptthe following emergency measures, appiicable toretirees (current and future retirees employed as oFthe effectivedate of this Act):

(a) Cost of living adjushnents ["COLAs") shall be temporarilysuspended for all retirees in whole or in part for.up to Hve years.The City Council shall restore COLAs prospectively (in whole orin part), if it determines that the flscal emergency bas easedsutTiciently to permit the City to provide essential servicesprotecting the health and well-being of City residents whilepaying the cost of such COLAs.

(b) In the event the. City Council restores all or part of the. COLA,it shall not exceed 3%for Current Retirees and CurrentEmployees who did not opt into the VEP and 1.5°k for CurrentEmployees who opted into the VEP and 1.5°r6 for employees inTfer2.

Section 1511-A: Supplemental Payments to Ret[rees

The Supplemental Retiree Benefit Reserve ("SRBR") shall liediscontinued, and the assets returned to the appropriateretirement trust fund. Any supplemental payments to retirees inaddition to the benefits authorized herevi shall not be fundedfrom plan assets:

78
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Section 1512 A: Retiree Healthcare

(a) Mfntmum Contributions. Emsgng aqd new employeesmust contribute a minimum of 50% ofthe cost of retireehealthcare, including both normal cost and unfunded liabilities.

(b) Reservation of Rights. No retiree healthcare plan orbenefit shall grant any vested right, as the Clty retains its powerto amend, change or terminate any plan provision.

(c) Low Cost Plan. For purposes of retiree healthcare benetits,"low cast plad' shall be defined as the medical plan which has thelowest monthly premium available to any active employee ineither th e Police and Fire Department Retirement Plan orFederated City &mployees' ReUremenYSystem

Section 1513-A: Actuazial Soundness [for both pension
and reriree healthcare plans)

(a) All plans adopted pursuantto the Actshall be subjectto anactuarial analysis publicly disclosed before adoption by the CityCouncil, and pursuant to an independent valuation usingstandards set by the Government Accounting Standards Boardand the Actuarial Standards Board, as may be amended from timeto time. All plans adopted pursuant to the Act shall: (i) beactuarially sound; (ii) minimize any risk to the City and itsresidents; and [iii) be prudent and reasonable in light of the .economic climate, The employees covered under the plans mustshare in the investment, mortality,,and other risks.and expensesof the plans,

(b) All of the City's_pension and retiree healthcare plans must beactuarially sound, with unfunded liabilities determined annually
74B3I8B0 2
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through an independent audit using standards set bytheGovernment Accounting SCandazdsBoard and the ActuarialStandards Board. No benefit or expense may be paid from theplans without being actuaMally funded and expHcffly recognizedin determining the annual Clty and employee contributions intothe plans.

(c) Insetting the actuarial assumptions for the plans, valuingthe liabilities of the plans, and determining the contributionsrequired to fund the plans, the objectives of the Cites retirementboards shall be to:

(i) achieve and maintain full funding of the plans using atleast a median economic planning scenario. Thelikelihood of favorable plan experience should begreater than the likelihood of unfavorable.planexperience; and

(ii) ensure fair and equitable treatment for current andfuture plan members and taxpayers with respect to thecosts of the plans, and minimize any intergenerationa]transfer of costs.

(d) When investing the assets of the plans, the objective of the'City's retirement boards shall be to maximize the rate of returnwithout undue risk of loss while having proper regard to:
(i) the funding objectives and acntarial assumptions of theplans; and .

(1i) the need to minimize the volatility of the plans' surplusor deficit and, by extension, the impact on the volaUlltyof contributions required to be made by the City oremployees.
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Section 1514-A: Savings

In the event Section 6 (b) is determined to be Dlegal, invalid orunenforceable as to:CurrentEmployees (usingthe definition isSection 6(a)), then, to the maximum extent permitted by law, anequivalent amount of savings shall be obtained through payreductions: Any pay reductions implemented pursuant to thissection shall not exceed 4% of campensat7on each year, cappedat a maximum of 169b of pay.

Section 1515 A: Severability

(a) ThisAct shall be interpreted so as to be consistent with all .federal and state laws, rules and regulations. The provtsfons ofthis Act are severable. If any section, sub-section, sentence orclause ("portion") of YhisAct is held to,be inva]id or
unconstitutional by a final judgment of a court, such decision shallnot affectthe validity ofthe remainingportions of thisamendment The voters hereby declare that this Act, and eachportion, would have been adopted irrespective of whether anyone or more portions of the Actarefound invalid. If any portionofthfs Act is held invalid as applied to any person or
circumstance; such invalidity shall not affect any applicarion ofthis Act which can be given effect. In particular, if any portion ofthis Act is held invalid as to Current Retirees, this shall not affecttheapplfcationtoCurrentEmployees. ifanyportionofthisActisheld invalid as to Current Employees, this shall not affect theapplication to New Employees. This Act shall be broadly
construed to achieve its stated purposes. It is the intent of thevoters that the provtsfons of this Act be interpreted orimplemented by the City, courts and others in a manner thatfacilitates the purposes set forth herein.

~e
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(b) If any ordinance adopted pursuant to the Act is held to beinvalid, unconstttution~l or otherwise unenforceable by a Snaljudgment, the matter shall be referred to the City Council fordetermination as to whether to amend the ordinance consistentwith the judgment, orwhetherto determine the section severableand ineffective.
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~,~F s'N„o CITY OF SAN JOSE, CALIFORNIA
w .' ~ OMce ofNe City Clerk
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STATE OF CALIFORNIA )
COUNTY OF SANTA CLARA )
CITY OF SAN JOSE -)

I, Patricia L. O'Hearn, City Clerk and Ex-Officio Clerk of the Council of and for the Ciry
of San Jose, in said County of Santa Clara, and State of California, do hereby certify
that "Ordinance No. 26536" the original copy of which Is attached hereto, was passed
for publication of title on the.11~' day oiDecember, 2007, was published in accordance
with the provisions of the Charter of the City of San Jose, and was given final reading
and adopted on the 18~" day ofDecember, 2001, by the following vote:

AYES: CAMPOS, CHAVEZ, CORTESE, DANDO, DIQUISTO, LeZOTTE
REED, WILLIAMS, YEAGER; GONZALES

NOES: NONE

ABSENT: SHIRAKAWA

DISQ: NONE

Said ordinance is effective as of January 18, 2002.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the corporate
seal of the City of San Jose, this 19~h day ofDecember, 2001.

(SEAL) ~~9POS~, 0~~{0~1/~,
PATRiCIA L. O HEARN
CITY CLERK AND EX-OFFICIO
CLERK OF THE CITY COUNCIL

72.19.01 be
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ORDINANCE NO. 26536

AN ORDINANCE OF THE CITY OF SAN JOSE AMENDING
CHAPTER 3.36 OF TITLE 3 OF THE SAN JOSE MUNICIPAL
CODE BY ADDING SECTION 3.36.580 TO ESTABLISH A
SUPPLEMENTAL RETIREE BENEFIT RESERVE IN THE POLICE
AND FIRE DEPARTMENT RETIREMENT PLAN

WHEREAS, the Police and Fire Department Retirement Plan provides benefits

for police o~cers, fire fighters, and their beneflciarles; and

WHEREAS, the Board of Administration for the Plan has received a series of

reports from its actuary regarding the implementation of a reserve within the retirement

fund to provide benefits to supplement those provided by the Pian; and

WHEREAS, the Board of Administration has recommended that the Plan be

amended to establish a Supplemental Retiree Benefit Reserve to provide such

supplemental benefits; and

WHEREAS, the City, the San JosE Police O~cers Association and International

Association of Fire Fighters Local 230 concur in the Board's recommendation and have

waived their rights to meet and confer on the matter;

NOW, THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY OF
SAN JOSE:

SECTION 1. Part 4 of Chapter 3.36 of Title 3 of the San Jos9 Municipal Code is

amended by adding a section to be numbered and entitled and to read as follows:

3.36.580 Supplemental Retiree Benefit Reserve.

A. Establishment and Purpose.

1. The Board shall establish a reserve in the retirement fund to be known as

the Supplemental Retiree Benefit Reserve or SRBR.

2. The purpose of the SRBR shall be to provide a source of funding for

benefits to supplement those benefits otherwise provided by this Plan or

the Chapter 3.32 plan to former members of such plans who are receiving

-1-
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benefits, survivors of such former members, and survivors of members

who die prior to receiving benefits from this Plan.

B. Funding.

1. The initial amount allocated to the SRBR shad be ten percent (10%) of the

Plan's prefunded actuarial accrued liability as of June 30, 1999, as

determined by the Board's actuary. The Board's actuary shall calculate

the initial funding amount without regard to any Plan amendments that

became effective after June 30, 1999.

2. Each June 30, beginning June 30, 2000, there shall be allocated to the

SRBR the investment earnings attributable to the balance in the SRBR as

of June 30 of the calendar year in which the allocation is made.

Investment earnings credited to the SRBR shall be calculated as though

the transfer required by paragraphs 3 and 4 of this subsection B. had been

made on the immediately following July 1 (first allocation on July 1, 2000)

regardless, of the actual date such transfer is made. In the event the

investment earnings for the retirement fund are less than zero, no

investment earnings shall be allocated to the SRBR and no reduction shall

be made to the SRBR balance except as provided in subsection C below.

3. The Board shall determine the excess earnings for the twelve months

ending June 30, 2000, and for the twelve months ending June 30, 2001,

and shall transfer to the SRBR ten percent (10%) of the excess earnings

for each such hvelve-month period.

4. Within ninety days from and after receipt of audited financial statements

for each fiscal year, commencing with the year 2002, fhe Board shall

determine, and by written resolution declare, the excess earnings as of

June 30 in each such year, and shall trensfer ten percent (10°/a) of such

excess earnings to the SRBR. The excess earnings shall be added to the

SRBR principal and shall not be available for distribution under

subsection D.

-2-
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C. Reduction of SRBR Balance.

1. If the Citys contribution rate, as determined by the Board's actuary during

any actuarial valuation performed aker June 30, 1999, will increase as a

result of poor investment earnings in the retirement fund, there shall be

transferred from the SRBR to the regular retirement fund and the cost-of-

living fund an amount equal to ten percent (10%) of the Citys increased

contributions for the first hvelve months following the increase in the

contribution rates. Such transfers shall be limited to those situations

where the increase in the Citys contribution rate is attributable to poor

investment earnings; no such transfer shall be made for any increase in

the City's contribution rate that is due to any factor other than poor

investment earnings including, but not limited to, increases in medical or

dental premium costs, enhancements to benefits provided under the Plan,

or changes in the actuariaF assumptions.

2. Notwithstanding paragraph 1 of this subsection C, the amount transferred

from the SRBR because of the increase in the City's contributions shall

not exceed five peroent (5%) of the accrued balance in the SRBR as of

the date of the actuarial valuation.

D. Distributions.

1. The Board shall make an initial distribution from the SF26R during calendar

year 2002.

2. Beginning in calendar year 2003, the Board shall make an annual

distribution from'the SRBR.

3. The initial distribution from the SRBR shall be made solely to former

members of this Plan or the Chapter 3.32 plan who are receiving benefits

as of June 30, 2001, and survivors (of such former members or of

members who died prior to receiving benefits from this Plan) whoare

receiving benefits as of Juna 30, 2001; provided, however, that if a

member or former member died after June 30, 2001, but before the initial

-3-
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distr(bution, the survivor shall be deemed to have been receiving benefits

as of June 30, 2001.

4. All subsequent annual distributions ftom the SRBR shall be made solely to

former members of this Plan or the Chapter 3.32 plan who are receiving

benefits as of the June 30 immediately preceding the distribution date and

survivors (of such former members or of members who died prior to

receiving benefits from this Plan) who are receiving benefits as of said

June 30.

5. The Board shall develop a methodology for distributions from the SRBR

such that supplemental benefits provide a greater benefit for those

persons who have been in benefit status for a longer period of time and

those persons receiving the lowest monthly benefit payments. Upon the

approval of the methodology by the City Council, the Board shall make

distributions in accordance with such methodology.

6. Except as required by subsection C or in the case of the termination of this

Plan, the Board shall not transfer or distribute funds in the SRBR if such

transfer or distribution would reduce the SRBR principal.

E. Definitions. For the purpose of this Section 3.36.580, the terms listed herein

shall have the following meanings:

1. "Excess earnings" means the earnings of the retirement fund that remain

after interest has been credited to the SRBR as provided in paragraph

B2. and the actuarial assumed earnings rate adopted by the Board (and

in effect on June 30 of the year in which the SRBR calculation is

performed) has been credited to other reserves.

2. "Former member" means a person who has retired under the provisions of

this Chapter or Chapter 3.32 or a person who separated from-City service

without retiring but left his or her contributions on deposit in the retirement

fund.

C~
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3. "Investment earnings" means the earnings of the retirement fund during

the twelve months ending June 30 as determined by the Board's actuary

using the same methodology used to determine the value of assets for the

actuarial valuation. In the case of investment earnings attributable to the

SRBR, the application of the methodology shall begin as of July 1, 1999.

PASSED FOR PUBLICATION OF TITLE this 1? day of December, 2001, by
the following vote:

AYES: CAMPOS, CHAVEZ, CORTESE, DANDO, DIQUISTO, LeZOTTE,
REED, SHIRAKAWA, WILLIAMS~ YEAGER; GONZALES

NOES: NONE

ABSENT: NONE

DISQUALIFIED: NONE

ATTEST:

IF~IL/61/.~ ~~(~/L/6/alG~
PATRICIA L. O' HEARN
City Clerk

-5-
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~.:~ IN. THE~~IJRT OF APPEAL OF THE STATE' F CALIFORNIA

THIRD APPELLATE DISTRICT

PEGGY J. CLAYPOOL, et al.,, ). No. 3 Civ.-CO11580

Petitioners, )

v.

PETE WILSON, (i3OVERNOR _ )
OF THE STATE OF CALIFORNIA, )
et al., )

1
Respondents, )

TQ THE HONORABLE ROBERT PUGLIA, PRESIDING JUSTICE AND TO THEHONORABLE, ASSOCIATE JUSTICES OF THE. THIRD DISTRICT WORT OFAPPEAL?

This is an original proceeding in the Third Distiict Court
.. '.. of Appeal, fnstitute8 bya Petition. for Writ of Mandamus and

Request £or Stay filed Tuly 30, 1991. Petitioners challenge
the constit4tionality of Assembly Bill 702, Statutes of 1991,
chapter 83, which became effective June 1991, an8 request a
.stay order regarding the• transfer of actuariaYBeterminations
and fiduciaryduties to the Governor-appointed actuary.



~~ INTEREST .AND Pi>6ITIOB OF'~A~M-~ICI

Tha National Conference on Public Employee Retirement

Systems (NCPERS) 3s an organization of some 400 individual

member pension funds, comprised-ofmunicipal, county, and state

pension entities, whose combined cepreseatative asset base is

approzimately X500 billion and chose merobersRip totals 5

is members
million. NCPERS an advocate of all representative

„i~may in the pursuit and preservation of peas ion assets £or the
.~

benef ito£ plan participants and their benef.icia ries. National

~{ Conference on Public Einp loyee Retirement Systems, Pesition~t
Paper on the ~HOStile Takeover of Public Pension Funds,

presented at Sept.~9, 1991 conference in Washington, D.C.

The San Jose Police and Fire Department Retirement Plan

(San Jose Plan) is ~a governmental plan and a member of•the
~~ National Conference on Public Employee Retirement Systems. The .

Plan has an asset base in ezcess of $588 million and has

investments in national and international markets. rt has•more
than 1,.,800 active public safety members and currently pays
retirement and survivorship benefits to over 600-
.beneficiaries.

On .the forefront of current issues impacting the public
pension plan industry, aone other is more threatening than the
caifl of pension asseta•Ey local and state governments. Hoth
PCPERS anfl the Saa Jose Plan have an 'inkerest in the correct
decision of the issues involving the in~terpre~atf~gn and

2

,...



~I,y validity of ..d~2 and in that Cap~ci-.y~ave an interest in
assisting the work of this Court.

~~ Amici will address the issue of the dangerous precedent set~I Eor all California, public pension funds,. as well as thei
approzimately 2,000 other retizemeat systems across the nation,
i! AB 702 is declared constitutional. In addition, Amici will
argue that- A8 702 anfl any simfiaz govermnent action may
negatively impact the qualification status of public pension
plans under the Internal Revenue Code. Amfci also will address
the conflict raised by adding to the retirement system's
fiducisry duties the necessity of "minimizing employer costs of
providing benefits." Mindful of their position as amici,
NCPERS and the San Jose Plan will not repeat the constitutional
arguments made by Petitioners and the Hoard of Administration
of the Public Employees' Retirement Sgstem of the State of
California; however, the arguments that follow are premised on
those sound and we11 established constitutional and legal

_ principles, which mandate invalidating AH 702. Amici therefore
file this brief in support of the position of the Petitioners.

~f
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_.
~ Em~iovee Pion Plans

1i A. Overvieca of Pubjic Emolavee Retirement Svs eme

~;
Membership in public pension funds Ss estimated to be over

15 million.. Light, The Pawer of the Pension Prods, Sus. Wk.,

f;` Nov. 6, 1989, at 159. These are 11.8 million participants

(meaning current wotker8) and 3.7 million beneficiaries

~~ (meaning retirees .and. their survivors) receiving benefits in

r the 2,914 public retirement- systems in the United States.
R!

"Employment Retirement Systems of State and Local Governments,"

Table 9 in 4 Gevernment Finances .(1987 Census of Governments,

issued Dec. 1989). With accumulated assets of over $720

thesebillion, retirement system funds era increasingly being

looked to as a source of revenue by financially strapped states

and local gove=aments. Lantry & Williams, Contract Theori-

Prevents Government Raid' on 4ensien Fund, et p. 1, to be

published in N. Atl. Reg. Hus. L. Rev. (1991); X90 also

•Employment Retirement Systems of State and Local Governments,"

~~

supra, at Table 9. while assets of over X6500 billion aeems

huge, it translates into an.average o£.57,402 annually £or each

i~~
~I

of the 3.7 million retirees. "Employmentaetirelagnt Systems o£

State aad Local Governmeats,• supra, at •Find ags," p. XII

r; (based on 1987 figures).

~~ 4 -



~I`' ~ Recently, ~ subcommittee ~of the~~ use Committee on
Education and Labor undertook a stuffy o£ the issue of control

Representatives
over public employment pension plans. House of

Cortwittee oa Education' an8 Labor, P_~blfc Pe~gitin Plans: The
.TSSees Raised~Ovei_ Cen,~,rol of Plan Assets, p, vt.(U.S. Gov't

' Printing 0£fice 1990)(rtOE'. ofEYcially adopted -by committee or
subcommittee). The Commttde reBOrt concluded' that over the

regarding public have
last ten yeacs,~ concerns pension plans
shifted from funding inadequacy to contzol of tAe $720 billion
in assets held in these public pension plan trust funds. The
ezistence of, these large funds have caused governments
currently strapped for revenue to question the necessity of
making contributions to well funded plans -to pay future

.pensions. Id,. at p. v.

Theie is~a certain irony to the fact that the retirement
systems' success has invited trouble. - Investor's Daily, June
24, 1991, aE 1. In the 1970's pension plans were subj ecte8 to

_. '.scrutiny and criticized for being underfunded. Aided by the
bull markets o£ the 1980's, public retirement systems e8dressed
and corrected the.underfundinq problem and increased the assets
of public pension funds Piom 5250 billion fn the mid-1980'sto
ovei 5720 billion currently. However, those same public
retirement systems now fin8 themselves facing state and local
governments who have not fared or mana4ed as well economically
and who therefore .have sub"staatial budget deEloSts,. which

~' severely constrain their spending abilities. ~ NOpBe o£

5
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Representatives ~mmittee on Educatioi. ~~d Labor, public

Pension Plan, supra, at p, vi.

The resultt A z~aid on the pension funds by numerous state

an8 local governments -- the primary form of the raid being a

reductions in employer contsibukions to the system'.. - Through

ASSemblyBi11 702, California rather :uniquely -- and brazenly,

as Petitione;s note -- has combined reducing its coat;ibytions

to the public retirement systems with actually appropriating

funds £rpm the control o£ the Ca1PER5 Hoard, whose members are

trustees of the PERS fund for the benefit of the plan

participants and. beneficiaries. This action, if allowed to

pass constitutional muster by. the California courts, sets a

( dangerous .precedent of enormous magnitude. San Francisco1.
Chronicle, August 20, 1991, at A14.

~~

~;

l!

t
~~

~~

~%

There are 201 state governments with public retirement

systems and 2,213 local governmental .entities with systems.

'Employment Retirement Systems o£ State and Local Governmgnts,`

svnra, at p. XI. If it is constitutional for the major 8ebtoc_

of eaeh of these 2,414 systems to attach of offset retirement

fun8s to any ezten}, then not one of those retirement funds is

secure. If it is constitutional to do what the California

Governor and Legislators did in AS 702, then the,nezt question

is: when and where will these-"appropria.t ions" of. retirement

funds held in trust for workers and retirees stop; and, iE

they do. not stop, what is the economic. effect, oa the public

pension fund syskem?

6
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H. *~conemic Imoact

There are two issues with regard to the economic impact of

AB 702: (1) its effect on the integrity of the retirement

system; and (2) its effect on the in8ividual plan participants

and beneficiaries or retirees.

1, Rconomic impact en the RP~'i [H0

One certain economic impact on the individual retiree is

that• the COLA scheme pzovided under AB 702 is unlikely to

provide the level of benefits with the same dependable

regularity or to the same level as that of the IDDA/EPDA

program. (Decl, of Ed Friend,. p. 3, at Vol. II, p. 159 of

Petitioners' writ). in addition, if the inflation rate

averages above 2$ annually, the actual purchasing value of a

pension benefit will gradual ly erode. (Decl. of Ed Friend, p.

9). For ezample, with a 5~ inflation rate, an average pension

of $10,000 annually will erode to 75} of its original

purchasing poorer in 12 years. (Decl. of Ed Friend, p~. 5).

Inflation rates for the past few years have been hovering

around Sic; however, historically, there have been peaks of

inflation, up to il's in 1974, 10.93 in 1979, and 14.3 fn

1980. (Table I, attached as Ezhfbit 9 to the Decl. of Robert

D. Walton, at Vo1.II, p. 96 of Petitioners' V7ritj. I£ the

inflatioa rate goes above 5~, the muober of cetirBes who Eall

below the 754 purchasing power €loor will grap;;y inezease~.



~E.~
~~~ (Decl. of Ed Friend, p. 8). In the last 25 years, inflation

haS been abOV¢ 5$ fn 13 Of thOSe years. (DeCl. Of Robert D.

Walton, p. 3; Table I attached as Ezhibit 9 to Petitioners'

• Hrief,'~at Vol. II, p; 101 of Petitioners'. Writ).

Z#, inflation stays at SAC and ~ salaries 8o not increase

and ~', investment returns remain at the high levels of~the bull

markets, then the effect of AS 702 may not be disastrous.

i£However, all those factors do not remain at the status quo

level, then the potential is there for a devastating impact on

the neatly 1 million Ca1PER5 members and beneficiaries. (Decl.

of ChrisNishioka, p.2, at Vol. II, p. 3 of Petitioners' Writ;

Dec1. of Gary M. Jones, p. 1, at Vol. II, p. 1 of Petitioners'

Writ). Moreover, if assets are taken to address governmental

budget deficits, retirees are left without any kind of -hedge

against inflation. Pensions. & Investment Aqe, July 8, 1991, at

39.

Even if those factors remain the same, at the very least

the integrity of the system is impaired, as is the members'

sense of security with regard to their retirement futures. Hy

analogy, the Ca1PER5 participants end beneficiaries are like

'homeowners who invested well and have accumulated enough money

to pay off their.house~mortgage in •order to provifle them with

security in their golden. years -- just as Ca1PERS has managed

the £ua8 well enough to Du318 up~enough ~resarve monies to £un8b

cost of living adjustment accounts to provide their members

with security. Then the Stateof Galfforaia eo~O~siR and says,

8



'~"I know you have made yourselves secure for the future, but I
need money right. now; so I need to mortgage your house in order
to get that money; but rest assured that I.11 make the interest
payments £or you so you are not really out any moaey."

The State has taken that homeowner's assets and security --
although it is true that the homeowner's monthly cash flow is
not immediately affected. Something perhaps far more important
is gone. The State has tendered an I.O.U. -- which fs an
I.O.U. from art entity that for reasons of political pressure fs
not willing to make tough choices. Thus, the homeowner -- and
by analogy, the pension assets -- are le£t in an eztremely
vulnerable position in the midst of uncertain economic times.
That vulnerability is compbunde8 when the State tenders its
Z.O.U. from the posture of a deficiency budget. This
"appropriation" can have a destabilizing effect on public
retirement funds for years and creates a situation that the
taxpayers map ultimately have to bail out the government -- as
they have had to do with the crisis in the aavings and loan
industry.

Even if this raid on pension funds does not have an
immediate effect on current retirees, the state is borrowing
from the future to pay for today's spen8iag. Chicago Sun
Times, Sept. 1, 1991. The short-term effect? Delaying, or
reduci nq employer contributions in order to balance the budget
today simply postpones the Bay of reckoning. Those shortfalls
will eventually have to be. ma$e up by Ca#payers when

9



the number ~~etirees increases, as ~~ is certain to ae.

People over 65 make up the fastest growingsegment of the

American population, multiplying at mare than twice the~rate of

the. rest o£ the population. Clark, •The Aginq of America: The

Shape of Things to Come,' in F~piovee sena£it iss~ s 553, 555

(1989). Zf the shortfall is not made up, it, is inescapable

that tomorrow's 'retirees will face large reflections in their

benefits. Chicago Sun Times, Sept. 1, 1991; New York Times,

July 21, 1991, sect. i, p.l, col. 1.

2. Economic Imvact on the intearity of the c r

The State's raid on the Ca1PER5 fund may not have an

immediate effect an current benefits, but theother 14 million

state and local government employees are watching warily,

worried about the effect on the Song-term secuzity o£ their

pensions. New York Times, sect. 1, p. 1., col. 1.

Many public employees enter government service with trie

ezpectation of a pension which will be adequate to meet their

retirement needs. Thus, many civil servants work for- lower

wages than they otherwise would as a tca8e-oEf £or some

retirement security. Lantry & Williams, supra, at p. 3..

Pensions are in effect pay withheld in order to induce

loaq-term Faithful services. %etn v. Lonv BeacH, 179 P.2d 788

(1997). One of the main objectives in ptoviding pensions is to

induce competent persons to eater and remain in' public

employment. jQ. Thus, retirAment plans c~g~ta greater

10



^jam
employee loya ~y -- which zesults - in- a more stable and
contented work force. Lantry & Williams, supra, at p. 16.

The court in DaBisman noted that iES legislature was not
the first to "yield b~o the temptation of diverting pension
funds in hard economic tames." ~fsm~.y.~'~MOOre, 384 S.E.2d
816, 823 (w. va. 1988). However, the court foun8 littie merit
to the argument that the State's gross underfundingof its
pension fund was merely technical siace currant .retirement
benefits were being paid. The court said that 'even when a
re8uction in. the fund does notresult in out-of-pocket losses
£or plan part i~:ipants, they still have a vested interest in the
integrity o£ the fund to pay future benefits. jam; epa else
Valdes v. Carv, 139 Cal. App. 3d 773 (1983).

The income of a public retirement fund generally comes from
three sources: employer contributions, employee contributions,
and investment earnings. Lent ry & Will i~ams, Sygrg at 1. At
present,71i o£ the benefits currentl}^ being, pai8 by Ca1PERS
are financefl by. investment returns on the Euad; 18~C, by
employer contributions; and it§, by employee contributions.
(Dacl. o£. Ed Friend, p. 5) If the 6tate Ys not going to
contribute for the approzimately 3 years that' it will take. to
fleplete the $1.6 billion SDDA/EPDA account, that 184 must come
from somewhere and that somewherE is the corpus of the trust.,
the retirement fund. Roughly X500 million a peat wf 11 be taken
out in employer coatrYbutions, which means Lhat tde Euad will
be reduced by about 1§ a year. ..

11



The loss th~ gh reduced.oc no employer contributions is

compounded each year because no interest can be earnefl on money

not in the fund. Pensions fi Investment Aqe, August 19, 1991,

at 2. Especially if there fs a downtusn in the securities

market at the same time, this removal of~funds from the trust

corpus could .jeopardize retirement benefits. Loa Angeles

Times, June 16, 1991, at 1,. col., 2, part D. As Petitioners

rnoted and Amici agree, a retirement system has to accumulate

current contributions in order to generate sufficient reserves

to make future benefit payments and preserve the structural

integrity of the system. (Decl. of Stephen Young, at Vol. II,

p. 183).

In establishing a retirement plan, a public employer is

promising to pay benefits which .will come due in the future.

P. Zo in, Survey of State Retir r c ~ m r r-----

a Fmolovees an8 Toachers 21 (1990); however, a raid on those

+~ fun85 is a breach of that promise. AB 702. amounts to a

short-term.raid on assets, with no attention to long-term

liabilities. Los Angeles Times, June 19, 1991, at 1, col. 2,

,~ part D. Such short-sighted. measures without regard ~to

long-term obligations threaten 'the integrity of all retirement

systems. and the retirement security of •the public servants of.

America, now victims of .governmental economic crises.

i
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• D. ~onomi m»pct on on8ary aoi a~Ma k

If the raids on retirement funds. continue, such will not

~' only result in impairment of tha relative heplth of these

systems., but also th}s shrinking of fund asaetr will• have a

separate negative impact on the U..S. economp. Ia 1999, 50~ o£

the venture capital generated for business 8evelypmgnt in the

U.S. came Eram pension funds -- with 24g of that from public

pension funds and 279; £rom private pension funds.' Schutt,

Fund-Raisins Falls 95% in .First Half, Ventu[e Capital J. 20, 21

. (Aug. 1991). Over the last few years when private venture

capitalists grew risk averse, public funds have increasingly

stepped in to make up the shortfall. Bonnaazio, *.ens D+smi d

by Venture Gaoitalists. State Provrams A e ainina, Venture

Capital J. 24, 24 (Aug. 1991). ~ACCOrding to one business

commentator, "pension funds remain the main engine" in the

venture capital industry. ~6ch~tt, gLpt@ at 21. Consistent

with a two-year decline, in .the first half of 1991 there was a

45's reduction in the dollar value of venture capital. .If -state

and local governments continue to raid these funds, there will

be a very negative effect on the economynationwide in terms of

„^ business development and new jobs for unemployed workers.

R E. $raced n: ;al Effect of Zo

i At~ least 1@. states have delaye8 or reduced papments to

their pension plaps in the last tao economically trtiN,bled years

s:~? ~ 13



~~ - t,r
~~ or are considering doing so. New York Ti~ , July 21, 1991, at

sect. 1, p. 1, col. 1. State and local governments have

commonly tried to reduce annualcontributions to pension funds
i

t by stretching out payments or chanyinq~ accounting methods and

assumptions -'to' calculate funds' lohg-te=m financial
i

obligations. New York Times, Julp 21, 1991, at sect. 1, p. 1,

-coi. 1.

However the California plan is unprecedented in scope and,

if successful, could lead other states to raid pension Funds --

thus, creating a domino effect. Los Angeles Times, June 19,

~, 1991, at 1, col. 2, pait D. The following highlights some of

the activity in other j~uxisdictions:

' Connecticut (teachers only)
State government has StreEched out 'required ,

pension contributions in future years.

Illinois (teachers only)
The Assembly has authorized the 8iversion of S21

~- million from the public employee pension fund to
genecal State spending accounts in an effort to help
balance a S50 million deficit in the Illinois budget
for 1992. This action is ezacerbated bythe fact that

- the Illinois system is seriously underfunded. A class
action lawsuit was just filefl to delay that transfer
of funds. Chicago Sun Times, Sept. 1, 1991; Pensions
& Investments, July 8, 1991, at 39.

Maine ~ ~ -
Reports are that Maine officials are Sooking to

the pension fund to solve its budget 8eficiencies by
deferring $133 million that bad been earmarked for
pension coatributioas over the next few pears.
Telephones at the rekr~ceent system and governo='s
oi£ice were not °~b.~ 7}g. answeteC because all
non—esseatiai services had bean shut down until some
resolution of Eha deficit was reached. peps;one &
Investments, July 8, 1991, at 39.

19



~~ ~ _: ~~~~' Vezmoat
Legislature appropriated teachers' retirement

fund S18 million less than it requested over the lasttwo years. New Yotk Times, July 21, 1991, at sect. 1,
p. 1, Col. 1.

• Philadelphia' ~~
1'zustees of the municipal pension fund agreed toallow the city to defer its 5130 million pension

contribution due in June. Although the t=ustees badconsfde~ed suing for .impairment of otantraet, theysettled in order •to saL.e S20 million in interest.
Pensions & investments, Suly 8, 1991, at 39.

Tezas
The State Comptroller recently proposed a planfor Legislature's consideration which would slash

contributions to the teacher's retirement Eund from7.67c to 6's. New York Times, Suly .21, 1991, at sect.1, p. 1, col. 1. The plan also proposed a committeecomposed of the governor, lieutenant governor, andcomptroller to oversee funding issues -- which is nowthe responsibility of individual state pension fundboards. Another Feature of the plan was to allow thestate to set retirement systems' budgeEs. Pensions &Investments, July 8, 1991, at 1, 39. Although thespecially-called legislative session ended withoutaction on the plan, many political observers see it as'a "testing" of the waters.

Zn none of the other states has the constitutionality o£

this type "appropriation" of a reserve Eund been tested. That

is why this writ of manflamus assumes such importance to public

employee retirement funds across the .nation. Some

jurisdictions, like Teza's, have taken a "wait and see"

approach. A California victory would embolden not just 50

i ~ governors, but also a multitude of local government entities,

to use raids on pension funds as an alternative for raising.
razes becauae ~it is not politically expedient for 'either state
or governmental entities to make such hard i7e~aions. If a
direct taking of a reserve pansfon fund aec0unti .and the

1S



~s~ unilateral modification of a contract ~t~~the detriment of

pension benefic i.a ries withstands constitutional muster, there

~ will be nothing standing in the way of nay governmental

entity's free access to the pensions of 15 million current an8

~~ formes public servants.

II. ..
Code P$ovisions Desivn~d Eo Hen~fit -" "ldri~s

A. ~redvetion

If not declared unconstitutional or invalidated on some

other basis, the enacted plan would live, ironically, only to

killemployee lenefits. unquestionably, a principal purpose of

pension plans is to deer a portion of employees' compensation,

in the form of employer Contributions to the plan, until it and

its earnings are distributed and' tared iii later lower-inFome

years. The legislation in question strips the plan of this

integral benefit by virtually flouting the Internal Revenue

Code requirements that are necessary to preserve it. As

~i explained below, the statutory modification wou18 bring about'4~`
this result, under the Internal Revenue Code, by causing the

plan to be disqualified from the ezempt status that is

essential to the employees' deferred taz benefit.

- If the legislation stands, the public employees covered by

this plan, chose compensation has consisted .in part of

temporary taz-£ree employer contributions and £und easnings,~. will be subject to present income tazation as if they had

directly received the contributions as aalarp '$ad se if.Yhey

16
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•'had been in possession of their shareof the plan's earnings.
Moreover, the pernicious effect of this sudden,
purpose-defeating taz liability would be drastically compounde8
by that aspect -of the Yegislation that aliows the plan•6
spoasoc to invade the already-tazable fund with one hand and
restore it with another for the purpose ~of evading its future
contri8uti~on obligations.

Unless stricken, this plan would subject employees to
tazation on compensation that not only did they not receive

'when the taz liability woulfl have-been~iaeurred, but also that
they could not receive until it was zeturnedto the plan in the
illusory form of the sponsor's future contributions. Perhaps
the employees would be lacky enough not to be tazed on the same
sum a second time -- when their employer re-contributes the
converted contribution ~ for which the disqualification had
already resulted in taz liability once.

H.

Section 401(a) pzovYdes that, wader certain conditions, 'a
trust created or organize8 in the United- States and forminq
part o£ a stock bonus, pension or profit-sharing pian of an
employer for the ezclsssive benefit of his employees or their
banef iciari es shall constitute a qualified trust under this
section." Section A02(a), title$ 'Tazabi3fYyof Deneffciary of
employees' trust" provides thpt diatr$butions ~ ~uN° -.An exempt

17
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• tru st~ aretaza~e to the employee in-t~ year in which so

distributed. Section 902(b), titled ."Taxability o£ nonezempt

trust," provides that contributions to a nonezempt trust 'shall-

be included in the gross income of the employee.^

The statutorily modified plan woald eliminate deferred

tazation for employees because, as enacted, it could not

satisfy the coaditionfos guali£icetion unCer § 401(a)(2). For

a pension trust' to qualify under $ 401(a)(2), it must be

impossible For the corpus or income of the trust to be used for

purposes other than the ezclusive benefit of employees or their

beneficiaries. As stated in the .Federal Taz Regulations:

As used in section 401(a)(2), the -phrase.•ifunder .the trust inst=ument it is impossible" meansthat the trust instrument must daEinitely andaffirmatively make it impossible for the nonezemptdiversion or use to occur, whether by oparation~ ornatural- termination of 'the trust, by power of .
revocation or amendment, by the happening of~ acontingency, by collateral arrangement, oc by anyo then means. Although ft is not essential that theemployer relinquish all power to modiFy or terminatethe rights of certain employees covered by the trust,it must be impossfbie £or the trust funds to ba usedor diverted £or purposes -other than for the exclusivebeneEko£ hfs employeesor theirbeneficipt"ies.

26 CFR 1.401-2(a)(2}.-'

The `exclusive benefit• cegiiirement even calls into

question a pension plantrustee's consideration of whether to

invest the p3an's fnn8s fn securities issued by the sponsor,

especially when the purchase of such securities would enhance

the. sponsor's ability to mA~t ~futuxe eontribut ion commitments.

Accor83ng to the Intesbal Revenue Service, even khet kind o£

quid-pro-guo ..investment" involvement with the p1'#fi'"s sPOnsor

18



^ ~ would be violate of .the 'exclusive ̀ ~be• it' provision and~•

thus would disqualify the plan, unless the following factors
are.satfsfied:

• ~(1) the cost must not exceed fair market value at the -ti~eo£ purchase; (2) a £air return commensurate withthB ~greveiling rate mugt be provided; (3~jsutf~3cieat. liquf~tp must be maintained to permit diskributlonsin accordance with the terms of the plan; dhd (4) thesafeguards and diversity that a prudent investor wouldadhere to must be present.

Rev. Rul. 69-694, 1969-2 C.B. 88 (1969).

A sponsor's sale oP securities to its plan presents a
debatable `ezclusive benefit• question, .but the ezempt status
is protectable with safeguards. This plan is another matter
altogether. A plan that permits its sponsor to convert a part
of the corpus with no semblance of consideration would
obviously not satisfy the "eaclusive benefit" test and wpuld
resulE in a disqualified plan ondez § 401(a).

There is another reason why the statutory scheme deprives
the plan o£ § 4o1(a) ezempt status. A plan will be coasidered
an ezempt pension plan "if the employer contributions un8er the
plan can be determined actuarially on the basis of definitely
determinable benefits." SSg 26 CRF § 1.401-1(b)(1)(i). In
transferring the actuarial determinations (incluAing the
assumption rate) from the trustee to a governor's appointee,
the legislature created a plan that is violative of this rule
of "def inf tely determinable benefit.`

Beeause these -changes destroy' a pre-ezistiag § 401(a)
g4aliE~9::3atina, past contributions,-; ahich w6re i~i~s'~j~d~~l~ 'to be

19
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deferred Compe• tion incurring taz li b• ty only upon later
distribution per § 902(a)(1), wou lfl no[be treated that way at
all. Moreover, independent of taz consequences, the state's
appropriation of reserve funds attributable to prior
contsibutions, for the purpose o£ irretrievable budget
redirection, amounts to a wrongful mo8ificatfon of vested
rights. .£@g vAldes v.Corv,~ 139 Cal. App. 3d 773, 788-89, 189
Cal. Rptr. 212, 224 (1983).

+en Creates- C. The ieais~a[ a Plan that ReaL'res theTzistees to Enaaoe in Practices Prohibite8 by InternalR ven+ od t 503.

Even i£ the legislation did not disqualify the plan under.§
901(a), it would destroy the employees' ezemption, because,
under § 503, it would destroy the trust's ezemption. Section

"ezemption501, title8 from taz on corporations, certain

,trusts, etc.• provides that an organiiation described in §
401(a) 'shall be ezempt from tazation unless such ezemption is

denied under Section 502 or 503.' Section 503, titled

"Requirements £oz ezemption,• 'provides in subsection (a)(1)(H)
that •8n organization described in § 901(a) which is referred

to in § 4975 (g)(2) or (3) shall not be ezempt from tazation

~itunder $ 501(a) if has engaged in a prohibited transaction
after March 1, 1954." Section 4975(9)(2) refers to "a
governmental plan (within the meaning of $ 914 (d)).". Section

414 (d) fleffnes the term "governmental pi8n" to mean •a pian

estab133hAd and maintaineC for its empltlyees by tfi~<~k~bver~cnent

20



~-,
of the Unite~tates, by the governm~ of any State or

~' political subdivision thereof, ar by any agency or
~. instrumentality of any of the foregoing."

,Thna, thfl plan 3n questioa would aot be exempt £rom
tazation ff it engaged in a prohibitedtransaction covered by §
503. Subsection (b) lists the prohibited transactiona,
identifying five specific transactions and conclu8inq with:
"(6) engages in any other transaction which zesulta in a
substantial diversion of its income or corpus to ... the
creator of the organization (if it is a trust) or a person who
has. made a~ substantial contribution ko the organization.'
Consequently, 'the California Governor's plan renSers itself
non-exempt by virtue of its fundamental structure, which
actively promotes a substantial diversion of the trust's income
and corpus to its creator, the entity who has also made the
most substantial contributions.

As a result of the 8iversion authorized by the legislature,
the plan could not be ezempt from tazation under § 501. Again,
as a result of the plan's non-ezempt states under § 503, §
902(b) requires that the contributions ma8e to the plea by the
employer be inclu8ed in the gross income of the employee.

~. D.- Conclusion

As revised by the California Legislature, the plan does far
more than wreak havoc with employees' tar situations. it is a
governmental taking of vested Property righ~'~ -- the very

,_antitt4esis of what an employee beaeFit plan 3s siippdbes~ to be.

21
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III. aH 702 Svis ra Tr +s s' Fid iary

to 8enefit~{a, ri s

One of the more disarming aspects of AB 702 is its

schizophrenic treatment of £un8amantal notions 'o£ Fiduciary

duty. ~Oh. the one: hand, it incorporates the

constitutionally-based ~ezclusfve benefit" rule, which states

that the •Public. Empioyees' Retirement Fund is a trust fund

created and administered ... solely Eor the benefit of the

members and retired members of the system and tAeir survivors

and beneficiaries.^ Ca1.~Gov•t Code Section 20200. The role

"imports into pension fiduciary law one of the most fundamental

and distinctive principles of trust law, the duty of loyalty.",

Fischel & Langbein, ER2SA'< Fundamental Ĝ ^* ~' r' MTh

gyplusYve Ben f;F R 1 55 U. Chi. L. Rev. 1105 (1988). It

places the trustee under a duty to administer the. trust solely

in the interest of those for whom the trust was created, and

for the ezclusive purpose of providing benefits to those

participants and their beneficiaries.

A co rollacy to the rule provides that "[sJ ince the assets

` ~ of the employee benefit plan are to be held for the ezclusive

benefit of paYticipants and beneficiaries, plan assets

~~ yeaerally are not to inure to the benefit of the employer.•

Kwa Gtier v Mas a h s Se vi ~ nnsion ~ d, 87g

F.2d 457. 960 (1st. Cir. 1989), av°tine H.R. C6~1~: Rip. No.

~, 1280, 93d Conq., 28 Seap., reprinted is 1974~II;S. Cb'tl~ ~oaq. &

22

~~



,_, . ,.,~• ~ r
Admin. News SD~ 5083. The corollary is~esigned to 'keep as~•
strict a separation as practicable between employers and the

.funds set aside to benefit employees." Swatcher, 879 F.2d at

'960'. In spite of this. corollary, AH 702 contains a provision

apecificallp designed to "inure to the benefit of the

employer.' Such legislation places the iategrity oEthe system

at grave riskby dividing the loyalty of the trustees.

The problem with AH 702 is that, by requiring the system

trustees to minimize the employers' costs of providing

benefits, it pits the .trustees' obligations to the emp loyez

.~ flirectly against their primary fiduciary obligation to

'— participants and benef iciazies. Under this arrangement, if

PERS trustees were to discharge their duty to the employer with

perfect efficiency (i.e., "minimize" to the paint of 50.00 the

employers' costs), they would necessarily jettison their

primary mission to provide benefits to system participants and

beneficiaries.

Moreover, if the "employers minimization" provision were

held to authorize utilization of pension £ands for purposes

unrelated to provision of benefits~(e.g., deficit reduction or

revenue enhancement), the trustees would be subject to
~, significant political psessure to 'minimize• the eztent !o

which concern for

8ecisionmaking. A8

consider and protect

Califbrrla, the syske

system beneficiaries guides their

702 seemingly forces the trustees. Yo

the enormous iateresta o£ the State o£

n's major debtor, before d~b~chatghg their
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duties to the primary beneficiaries of the pension fund. ~g

G. Bogert, Th T.aw of Tr s.c & Tr ~s ~ § 543 (2d ed. 1978)("I£

permitted to represent antagonistic interests the. trustee is

placed under temptation an8 is apt to ... make d8cisions which

favor a third person who is competingaith the beneficiary.̂ )

Sy positioning itself as one of two 'masters" to, whom the

trustees owe fiduciary obligatioas, the State of California

would have this Court abrogate a care principal of the law of

trusts. $gg Restatement (Second) of Treats § 170, subsection

(1) (1959). The duties set forth fn Asticle XVI, section 17 80

not reach that far. "Any duty PERS has to minimize, employer

contributions may not take precedence over its duty to the

beneficiaries of the system." City of Sar~mente v. Pu61ic

Finalov e R it m n system, 280 Cal. Rptr. 847, 861 (Cal. ApP.

3d Dist. 1991).

As evidenced_ by the Governor's divestment of actuarial

~controi fzom the pension trustees, the threat of divided

loyaltiesis not a purely academic concern. ~IE the State -of

California has its way, flecisions which once were motivated by

ezclusive loyalty to participants an8 beneficiaries will now be

placed in the realm of the political marketplace. This Court

should not sanction such an unconstitutional abrogation of the

fundamental fiduciary obligations upon which the system was
~~...

foutfded. ~ S.eunty of S~['eif2'nie v. State eE' WaShinaken, 102

Wash. Pd 127, 685 P.2d 576, 582 (Wash. 1A89)(declaring

uncpanstikutional statute wlfoae primary purpose aas Eo benefit

third party at ezpense of trust beneficiaries).
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V. Cenclusien 
-

The COUrt is $~disman v. Moore, 384 S.E~.2d 816, 830 (w. Va.
1983), put 'it most succinctly:

The £ands in the PERS trust-axe an equitable estate,property held in commas for the benefit of each memberand tetirant, and dedicated to private ends. Thetrust funds are not tazpayers'money. The trust fundshave been earned by public employees Eor the benefitof the trust, thus, the funds are not public property.

In derogation of constitutional principles and trust
principles and the Internal Revenue Code, the State of
.California has treated the $1.6 billion in the cost -of living
adjustment fuads as their own property and not as funds held in
trust for the benefit of those almost 1 million public. servants
in the Ca1PF.itS system. Such governmental ac}f on should be
condemned and invalidated by this Court as violative o£
specific constitutional provisions, as well as general
constitutional notions of fair play.

25
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.For the foregoing reasons the National Conference on Public

Employee Retirement Systems and the San Jose Police and Fire

• Department•Retirement Plan as Amici Curiae urge. this Court to

ezezciseits original jurisdiction and order the relief prayed Eor.

Dated: September 9, 1991 _
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