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Attorneys for Defendants and
Cross-Complainants City of San José

and Debra Figone, in her official capacity : '

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SANTA CLARA
SAN JOSE POLICE OFFICERS ] Case No. 1-12-CV-225926
ASSOCIATION, . '
[Consolidated with Case Nos. 112CV225928,
Plaintiff, , 112CV226570, 112CV226574, 112CV227864]
v, . 7
‘ - NOTICE OF MOTION AND MOTION BY
CITY OF SAN JOSE, BOARD OF DEFENDANTS’ AND CROSS- :
ADMINISTRATION FOR POLICE AND COMPLAINANT’S FOR SUMMARY

FIRE RETIREMENT PLAN OF CITY-OF ADJUDICATION OF ISSUES
SAN JOSE, and DOES 1-10 inclusive.,
Date:* April 23, 2013

Defendants. | Time: 9:00 a.m.
' Dept.: 8 _
AND RELATED CROSS-COMPLAINT Complaint Filed: June 6, 2012
AND CONSOLIDATED ACTIONS, Trial Date: -None Set

. TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:
PLEASE TAKE NOTICE that _on.April 23,2013, at 9:00 a.m. in the Law and Motion
Department of the above-entitled Court, or as soon thereafter as the matter may be heard,
Defendants CITY OF SAN JOSE and DEBRA FIGONE (“Defendants”) will and hereby do move

for summary adjudication with respect to Plaintiffs’ complaints in these consolidated actions:

Case No. 112CV225926

NOTICE OF MOTION AND MOTION BY DEFENDANTS” AND CROSS-COMPLAINANT’S
FOR SUMMARY ADJUDICATION OF ISSUES




= T R LY T~ VL TR N S—"

L T S L L L N L T Y g S
(o] ~J o w S (%) () — [ o e ~J [0 w SN w W] —_ fan

Procedure section 437¢):

San Francisc_o Pofice Officers Association v. City of San José, Case No. 1-12-CV-225926
(“SIPOA™); American Federation of State, County, and Municipal Employees, Local 101 v. City
of San José, Case No, 1-12~CV—227864 (“AFSCME”); Sapien v. City of San José and Debra
Figone in her official .capacity, Case No. 1-12-CV-22598 (“Sapien™); Harris v. City of San Jose -
and Debra Figone in her official capc;&igz, Case No. 1-12-CV-226570 (“Harris”); Mukhar v. City
of San José and Debra Figone in her official capacity, Case No. 1-12-CV 226574 (“Mukhar™).

Defendants move pursuant to California Code of Civil Procedure section 437¢ (a) and (f).
This motion is brought on the grounds that there is no triable issue as to ény material fact and that
the following causes of 'aétion with resﬁect to San José Charter Sections 1506-A, 1512-A and
151 I-A fail as a matter of law: violation of the state and federal contracts clauses, violation of
state and federal takings clauses, violation of state and federal due process and violation of
promissory and equitable, as described below

Defendants’ motion for summary adjudication will be based on this Notice and Motion, the
accompanying Memorandum of Points and Aﬁthorities, the accoﬁpmying Request For Judicial
Notice in Support of Defendants’ Motion for Summary Adjudication of Issues, thé Declaration of
Alex Gurza, all other pleadings and papers on file m this action, and such other and further
argument and matters subject to judicial notice as shall be received by the Counrt at the time of the
hearing. |

Defendants’ motion is made on the following grouﬁds (which will be more fuily set forth
in the accompanying Memorandum of Points and Authoriﬁes and Separate Statement of

Undisputed Facts which will be filed consistent with the requirements in California Code of Civil

PLAINTIFFS’ CONSOLIDATED COMPLAINTS

1. Unconstitutional Impairment of Contra(_:t, California Constitution Article I, Section 9

(SJPOA first cause of action, AFSCME first cause of action, Sapien second cause of action,
Harris second cause of action, Mukhar sccond cause of action.) 7

A. - San José Charter Section 1506-A (Employee Additional Pension Contributions)

There is no triable issue as to any material fact and Defendants are entitled to judgment as

2 Case No, 112CV225926
NOTICE OF MOTION AND MOTION BY CITY OF SAN JOSE FOR SUMMARY ADJUDICATION OF ISSUES
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a matter Qf law that San José Charter Section 1506-A does not violate Article I, Section 9 of the
California Constitution and doés not breach any duty by Defendants to Plaintiffs.

B, San José Charter Section 1512-A (Employee Retiree Healthcare Contributions)

There is no triabfé issue as to any material fact and Defendants are entitled to judgment as
a matter of law that San José Charter Section 1512-A does not violate Article I, Section 9 of the
California Constitution and does not bfeach any duty by Defendaﬁts to Plaintiffs,

C. San José C‘h arter Section 1511-A (Supplemental Retiree Benefit Reserve)

There is no triable issue as to any material fact and Defendants are entitled to judgment as
a matter of law that San José Charter Section 1511-A does not violate Article I, Section 9 of the

California Constitution and does not breach any duty by Defendants to Plaintiffs.

2, Unconstitutional Taking of Private Propértv, California Constitlltion Article 19,

Section 9 : -

(SJPOA second cause of action; AFSCME third cause of action; Sapien fourth cause of
actibn,‘ Harris fourth cause of action, Mukhar fourth_cauée of action,)

A. San José Charter Section 1506-A (Employee Arldifianal Pension Contributions)

There is no triable issue as-to any material fact and Defendants are lentiﬂ‘ed to judgment as
a matter of law that San José Charter Section 1506-A does not violate Article 19 of the California
Constitution and does not breach any duty by Defendants to Plaintifis. | A

B, San José Charter Section 1512-A (Employée Retiree Healthcare Contributions

There is no triable issue as to any material fact and Defendants are entitled to judgment as
a matter of law that San José Charter Section 1512-A does not violate Article 19 of the California
Constitution and does not breach any duty by Defendants to Plaintiffs. o

C.  San José Charter Section 1 5'11-A (Supplemental Retiree Benefit Reserve)

There is no triable issue as to any material fact and—Defendants are entitled to judgment as
a Ilnatter of law that San Jos¢ Charter Section 1511-A does not violate Article 19 of the California

Constitution and does not breach any duty by Defendants to Plaintiffs. -

3 Case No, 112C0V225926
NOTICE OF MOTION AND MOTION BY CITY OF SAN JOSE FOR SUMMARY ADJUDICATION OF ISSUES
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|| estoppel and does not violate and does not breach any duty by Defendants to Plaintiff,

3. Unconstitutional Taking of Private Property Without Due Proeess, California
Constitution Article I, Section 7 )

(SJPQOA third cause of action, AFSCME fourth cause of action, Sapien third cause of
action, Harris third cause of action, Mukhar third cause of action.) .

A, San José Charter Section 1506-A (Employee Additional Pension Contributions)

There is no triable issue as to any materi.al fact ahd Defendants are enﬁﬂed to judgment as -
a matter of law that San Jos¢ Charter Section 1 506-A dées not violate Article I, Section 7 of the
California Constitution and does not breach any duty by Defendants to Plaintiffs.

B. San José Charter Section 1512-A _(E'nq:loyee Retiree Healthcare Contributions)

There is no triable issue as to any material fact and Defendants are entitled to judgment as
a matter of law that San José Charter Section 1512-A does not violate Arﬁclé VI, Section 7 of the

California Cohstitution and does not breach any duty by Defendants to Plaintiffs.

C; San José Charter Section 1511-A (Stq;plemental Retlree Benefit Reser ve) Causes
of Action

There is no triable issue as to any material fact and Defendants are entitled to judgment as
a matter of law that San José Chafter Section 1511-A does not violate Article I, Section 7 of the
California Constltutlon and does not breach any duty by Defendants to Plamtszs

4, Promissory and Eguitable Estomlel

(AFSCME eighth cause of action.)

A. San José Charter Section 1506-A (Employee Additional Pension Contributions)

There is no triable issue as to any material fact and Defendants are entitled to Judgment as
a matter of law thﬁt San José Charte: Section 1506-A is not a violation of ﬁyomissory or equitable
eétoppel and does not breach any duty b}/ Defendants to Plaintiff.

B. San José Charter Section 1512-A (Employee Retiree Healthcare Contributioﬁs)

There is no triable issue as to any material fact and Defendants are entitled to. judgment as

a matter of law that San José Charter Section 1512-A is not a violation of promissory or equitable

-4 Case No. 112CV225926
NOTICE OF MOTION AND MOTION BY CITY OF SAN JOSE FOR SUMMARY ADJUDICATION OF ISSUES
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C. San José Charter Section 1511-4 (Supplemental Retiree Benefit Reserve)
There is no triable issue as to any material fact and Defendants are entitled to judgment as
a matter of law that San Jos¢ Charter Section 1511-A is not a violation of promissory or equitable
estoppel and does not breach any duty by Defendants to Plaintiff,
CITY OF SAN JOSI’S CROSS-COMPLAINT FOR DECLARATORY RELIEF,

5. . Impairment of Contract, United States Constitution, Article I, Section 10,

(City’s first cause of action)

A. San José Charter Section 1506-A (Employee Additional Pension Contributions)

There is no triable issue as to any material fact and C.ross-complainant City is entitled to
judgment aé a matter of law that San José Charter Section 1506-A does not violate Article 1,
Section 10 of the United States Constitution and does not breach any duty by Defendant to
Plaintiffs. _

B.  San José CImrter Section 1512-A (Employee Retireq Healthcare 'Contributio_us) :

-There is no triable issue as to any material fact and Cross-complainant City is entitled to
judgment as a matter of law that San José Charter Section 1512-A does not violate Article 1,
Section 10 of the United States Constitution and does not breach any duty by Defendant to

Plaintiffs,

C. San José Charter Section 1511-A (Supplemental Retiree Benef’ it Reser ve) Caiises
of Action

There is no triable issue as to any material fact and Cross-complainant City is entitled to
judgment as a matter of law that San José Charter Section 1511-A does not violate Article 1,

Section 10 of the United States Constitution and does not breach any duty by Defendants to

Plaintiffs.
0. Unconstitutional Taking of Private Propel ty, Unifed States Constitution, 5“' and 14"
Amendments. :

(City’s second cause of action)
A, San José Charter Section 1506-A (Employee Additional Pension Contributions)

There is no triable issue as to any material fact and Cross-complainant City is entitled to

5 Case No. 112CV225926
NOTICE OF MOTION AND MOTION BY CITY OF SAN JOSE FOR SUMMARY ADJUDICATION OF ISSUES
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_amendménts to the United States Constitution and does not breach any duty by Defendant to

judgment as a matter of law that San José Charter Section 1506-A does not violate the 5 or 14"
amendments to the United States Constitution and does not breach any duty by Defendant to .
Plaintiffs. _

B. San José Charter Section 1512-A (Employee Retiree Healthcare Coﬁtributions)

There is no triable issue as to any material fact and Cross-complainant City is entitled to

amendments to the United States Constitution and does not breach any duty by Defendant to

Plaintiffs.

C. San José Charter Section 1511-A (Supplemental Retiree Benefit Reserve) Canses
of Action

There is no triable issue as to any material fact and Cross-complainant City is entitled to -

judgment as a matter of law that San José Charter Section 1511-A does not violate the 5™ or 14"

Plaintiffs.
7. Unconstitutional Violation of Due Process, Unlted States Constitution, 5t and 14™
Amendments,

(City’s third cause of action)

' A. San José Charter Section 1506-A (Employee Additional Pension Contrtbutzons)

There is no triable issue as to any material fact and Cross- complainant City is entitled to .
judgment as a matter of law that San José Charter Section 1506-A doces not violate the 5% or 14%
ameﬂdments to the United States Constitution and does not breach any duty by Defenda;it to
Plaintiffs.

B, San Josg’ Charter Section 1512-A (Employee Retiree Healthcare Contributions)

There is no triable issue as to any material fact and Cross-complainant City is entitled to
judgment as a matter of law thdt San José Charter Section 1512-A does not violate the 5™ or 14™
amendments to the United States Constitution and does not breach any duty by Defendant to

Plaintiffs.

6 Case No, 112CV225926
NOTICE OF MOTION AND MOTION BY CITY OF SAN JOSE FOR SUMMARY ADJUDICATION OF ISSUES
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C. San José Charter Section 1511-A (Supplemental Retiree Benefit Reserve)
There is no triable issue as to any material fact and Cross-complainant City is entitled to
judgment as a matter of law that San José Charter Section 1511-A does not violate the 5" or 14"

amendments to the United States Constitution and does not breach any duty by Defendant to

Plaintiffs. _ ’
DATED: February 7,2013 - MEYERS, NAVE, RIBACK, SILVER & WILSON
Arthur A, Hartinger -
Attorneys for Defendants- 7
City of San Jose and Debra Figone in her official
capacity as City Manager
2044169.1 |
7 ‘ Case No. 112CV225926

NOTICE OF MOTION AND MOTION BY CITY OF SAN JOSE FOR SUMMARY ADJUDICATION OF ISSUES




