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SEPARATE STATEMENT OF UNDISPUTED FACTS

1. INTRODUCTION

* Defendants and Cross-Complainant the City of San José’_ and Debra Figone in her official
capacity (“Defendénté;’) subrhit‘ the following Separaté Statement of Undisputed Material Facts
(“UDFs”) in support of their motion for summéry adjudicatioh.

II. SUMMARY ADJUDICATION
1. - Unconstitutional Impairment of Contract, California Constitution Article I, Section 9
(STPOA first cause of action, AFSCME first cause of action, Sapien second cause of

action, Harris second cause of action, Mukhar second cause of action.)

Tssue No. 1 A: San José Charter §1506-A (Employeé Additional Pension Contributions)

There is no triable issue as to any material fact and Defendants are entitled to summary
adjudication as a matter of law that San José Charter Section 1506-A does not "/iolate Article 1,
Section 9 of the CaIifornia Constitution and does not breach any duty by. Defendants to Plaintiffs.
The City Charter may require empléyees to pay additional-pension contributions to defray perision
plan unfunded liabilities. Plaintiffs have 1o vestéd right to the City paying for all pension plan

unfinded Habilities.

of Measure B. states:

(a) “Current Employees” means employees
of the City of San Jos¢ as of the
- effective date of this Act and who are
not covered under the Tier 2 Plan
{(Section 8).

(b) Unless they voluntarily opt in to the
Voluntary Election Program (“VEP,”
described herein), Current Employees
shall have their compensation adjusted
through additional retirement .
contributions in increments of 4% of
pensionable pay per year, uptoa
maximum of 16%, but not more than

1 CASE NO, 1-12-CV-225926
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50% of the costs to amortize any pension
unfunded liabilities, except for any
pension unfunded liabilities that may
exist due to Tier 2 benefits in the future.
These contributions shall be in addition
to employees’ riormal pension

“contributions and contributions towards

retiree healthcare benefits,

The starting date for an employee’s
compensation adjustment under this -
Section shall be June 23, 2013,
regardless of whether the VEP has been
implemented. If the VEP has not been
implemented or any reason, the
compensation adjustments shall apply to
all Current Employees,

The compensation adjustment through
additional employee contributions for
Current Employees shall be calculated
separately for employees in the Police
and Fire Department Retirement Plan
and employees in the Federated City
Employees’ Retirement System.

'The compensation adjustment shall be
freated in the same manner as any other
employee contributions. Accordingly,
the voteis intend these additional
payments to be made on a pre-tax basis
through payroll deductions pursuant to
applicable Internal Revenue Code
Sections. The additional contributions
shall be subject to withdrawal, retuin
and redeposit in the same manner as any
other employee contributions.

Supporting Evidence:

e Defendant’s Request for
Judicial Notice (“RJN"), Exh.
B, pp. 4-5 (“Measure B”).
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On or around April 12, 1960, the voters
ratified Proposition A, which amended
the San José Charter to include Section
78b. - :

Supporting IEvidence:

e  RJIN, Exh. E (California
Assembly Concurrent -
Resolution No. 17, adopted in

- Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement”) of Article X).

Former San José Charter Section 78b
stated: '

“Anything in Section 78a of the Charter
to the contrary notwithstanding, the
Council in its discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the
retirement plan established by said
Section 78a or any retirement plan or
plans established pursuant to said
Section 78a, or adopt or established a

‘new or different plan or plans for
eligible members of the police or fire
department of the City of San Jos¢ ” ...
“all as the Council may deem proper and
subject to such conditions, restrictions, -
limitations, terms and other provisions
as the Council may deem proper;...”

Supporting Evidence:

e RIN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
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approvmg amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting

Retirement”) of Article X).

The ballot argument in favor of
JProposition A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE,
CITY COUNCIL! Itis good

government to allow the City Council to -

be responsible for investigating
problems and deciding how to solve
them. [{] THIS AMENDMENT IS
SIMPLE! Leave all the technical details
up to your City Council. They have a
staff to assist them including a very
capable-City Attomey.”

Supp orting Ev1dence' .

e RIN,Exh.F (Ballot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of

- San José , April 12, 1960,
including “Argument in Favor
of Proposition A”).

As adopted by the voters in 1965, the
San José City Charter states at Section
1500:

Except as hereinafter otherwise
provided, the Council shall provide, by

ordinance or ordinances, for the creation,

establishment and maintenance of a
retirement plan or plans for all officers

and employees of the City. Such plan or

plans need not be the same for all
officers and employees. Subject to other
provisions of this Article, the Council
may af any time, or from time to time,
amend or otherwise change any
retirement plan or plans or adopt or

4

CASENO. 1-12-CV-225926

SEPARATE STATEMENT OF UNDISPUTED FACTS
IN SUPPORT OF DEEENDANTS? MOTION FOR SUMMARY ADJUDICATION -




L ——

AT

: s
establish a new or di
Jor all or any officers or employees.”

Supporting Evidence:.
* RIN, Exh, G (1965 Charter)
(emphasis added).

r plans N

.~ As adopted by the voters in 1965, the

San José City Charter states at Section
1503: ) ' '

Any and all retirement system or
systems, existing upon adoption of this
Charter, for the retirement of officers or

~ employees of the City, adopted under

any law or color of any law, including
but not limited to those retirement -
systems established by Parts 1, 2 and 4
of Chapter 9 of Article I of the San José
Municipal Code, are hereby confirmed,
validated and declared legally effective

_and shall continue until otherwise
“provided by ordinance. ... However,

subject to other provisions of this
Article, the Council shall at all times
have the power and right to repeal or
amend any such retirement system or
systems, and to adopt or establish a new
or different plan or plans for all or any
officers or employees, it being the intent
that the foregoing sections of this Article
shall prevail over the provisions of this
Section.”

Supporting Evidence:

¢ RIJN, Exh. G (1965 Charter)
(emphasis added).

Section 902 of the San Jose City Charter
states: “the compensation of all City
appointive officers and employees,

5
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except as otherwise p10v1ded in thlS

Charter, shall be fixed by the Council.”

Suhportiug Evidence:
. RJ_N,vExh. A.

City Charter section 602 states: “The
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Chartel or by
ordinance.”

Supporting Kvidence:
e RIN,Exh. A

~ retirement plan or plans for all officers

City Charter section 1500 states:
“Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a

and employees of the City.”

Silpporting Evidence:
e RIN, Exh. A

10.

- ordinances implementing Measure B.

The City Couneil has enacted some

Supporting Evidence:

e Guirza Decl, Exhs. 54, 55
(Federated, Police and Fjre
Ordinances).

1.

In 2010, a Coalition of City unions
made a proposal to the City which
stated:

6 CASE NO. 1-12-CV-225926
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5.1.2, Addmonal Retnemeﬁt
Contribution.

Effective June 27, 2010 through
June 28, 2011, all employees
will make additional retirement
contributions in an amount
equivalent to 10% of total
compensation effective June 27,
2010. The amounts so
confributed will be applied to
subsidize and thus reduce the
prior service contributions that
the City would otherwise be
required to make. The parties
specifically understand that this'
agreement neither alters nor
conflicts with the City Charter
Section 1505(c) because under
this agreement, employees will
be subsidizing the City’s
Section 1505(c) required
contribution.

~ Supporting Evidence:

s  (urza Dec, Y 16-19, Exh. 2.

12,

Other union proposals, including

proposals by the SJPOA and IAI‘F also

proposed that employees would pay
additional pension contributions to
defray pension plan unfunded pensmn
liabilities.

Supporting Evidence:
e Gurza Dec.,§17, 18, Exhs. 3-6.

13.

For the period 2010-2011, the following
six unions agreed that their members
would pay additional ongoing and one
time employee pension contributions,
and accept wage reductions, totaling
approximately 10% during fiscal year
2010-2011 to be used to defray pension
plan unfunded liabilities ( except the

7
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POA agreed only to a 5.25%. one time
additional pension contribution):

» Association of Engineers and
Architects (AEA) (plaintiff Mukhar is
president),

e Association of Maintenance
Supervisory Personnel (AMSP)
{(plaintiff Dapp is president)

¢ City Association of Management
Personnel (CAMP)

» International Brotherhood of
Electrical Workers, Local 332
(IBEW)

¢ International Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in the Harris case)

¢ San José Police Officers Association
(plaintiff in the SIPOA case).

Supporting Evidence:

- & Gurza Dec.,Y 6, 24, Exhs, 11,
15,17, 23,25, 29,

14,

For the period 2010-2011, the following

unions either agreed to a wage reduction

or the City imposed a wage reduction:

--Association of Building, Mechanical
and Electric Inspectors (ABMEI)
--Association of Legal Professionals
(ALP).

--Executive Management and

. Professional Employees (Unit 99), and

other unrepresented employees.

Supporting Fvidence:

e Gurza Dec. §25, Exhs, 9, 13,
32, 33.

15.

The 2010-2011 Agreement MOA
between the City and AEA, states at
Section 10.1.1:

8
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On-Going Additional Retirement
Contributions. Effective June 27, 2010,
all employees who are members of the
Federated City Employees’ Retirement
System will make additional retirement
contributions in the amount of 7.30% of
pensionable compensation, and the
amounts so contributed will be applied
to reduce the contributions that the City
would otherwise be réquired to make for

the pension unfunded liability, which is

defined as all costs in both the regular
retirement fund and the cost-of-living
fund, except current service normal costs

-in those funds. This additional

employee retirement contribution would

- be in addition to the employee retirement

contribution rates that have been
approved by the Federated City
Employees’ Retirement System Board.
The intent of this additional retirement
contribution by employees is to reduce
the City’s required pension retirement
contribution rate by a commensurate
7.30% of pensionable compensation, as
illustrated below . . .

Supporting Fvidence;
¢ (Gurza Dec.,§27, Exh, 11.

16.

The 2010-2011 MOA between the City
and AEA, also agreed to employees
making an additional one time pension
contribution “in the amount of 3.53% of
pensionable compensation, and the
amounts so contributed will be applied
to reduce the contributions that the City
would otherwise be required to make
during that time period for the pension
unfunded liability....” (Section 10.1.2)

9
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Supporting Evidence;

e Gurza Dec.,28, Exh, 11,

17.

- Supporting Evidence:

The 2010-2011 MOA between the City
and AEA stated in connection with

- employees paying additional pension
contributions: “The parties understand
that in order to implement this
provision, an amendment must be made
to the Federated City Employees’
Retirement System that requires an
ordinance amending the San Jose
Municipal Code.” (Id. at Section
10.1.4))" .

e Gurza Dec. Y27, Exh, 11

18.

The City’s 2010-2011 agreements with
the following unions stated in
connection with employees paying
additional pension contributions “The
parties understand that in order to
implement this provision, an amendment
must be made to the Federated
Employees’ Retirement System that
requires an ordinance amending the San
Jose Municipal Code” or “The parties
understand that in order-to implement
this provision, an amendment must be
made to the Police and Fire Department
Retirement Plan that requires an
ordinance amending the san Jose -
Municipal Code.”

‘Architects (AEA) (plaintiff Mukhar is

Association-of Engineers and

president),

Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

City Association of Management
Personnel (CAMP)

International Brotherhood of

10
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2 e
Electrical Workers, Local 332
(IBEW)
Tnternational Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in the Harris case)
San José Police Officers Association
(plaintiff in the STPOA case).

Supporting vidence:

e Gurza Dec.,q 6, 28, Exhs. 11,
15,17, 23, 25,29,

19. In 2011, the City reached agreements
with the following unions for their
members to accept an approximate 10%
wage reduction for the period 201 1-
2012:

Association of Engineers and
Architects (AEA) (plamtlff Mukhar is
president),

Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

City Association of Management
Personnel (CAMP)

International Brotherhood of
Electrical Workers, Local 332 -
(IBEW)

International Union of Operating

Engineers, Local No.3 (representing

plaintiffs in the Harris case)

San José Police Officers Association
(plaintiff in the SJPOA case).
International Association of
Firefighters, Local 230;

Supporting Evidence:

e Gurza Dec., 30, Exhs.

10, 12, 14, 16, 18, 20, 22, 24, 26,

28,30, 31, 34.
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- 20,

In 2011, the City imposed a Last, Besf
and Final Offer on plaintiff AFSCME
for an approximate 12% wage reduction

- for the period 2011-2012.

Supporting Evidence:
e Gurza Dec., § 26, Exhs, 20, 28"

21.

For Federated employees, the Municipal
Code provides: “Notwithstanding any . -

" other provisions of this Part 6 or of

Chapter 3.44, members of this system
shall make such additional retirement
contributions as may be required by
resolution adopted by the city council or
by executed agreement with a
recognized bargaining unit.” (Municipal
Code 3.28.755)

Supporting Evidence:

& RIN, Exh. C, (Municipal Code,
Chapter 3.28),

22,

Under the Municipal Code for Police
and Fire Plan employees,

. Police and Fire Plan employees
not subject to interest arbitration, “shatl
make such additional retirement
contributions as may be required by
resolution adopted by the city council or
by executed agreement with a

‘recognized bargaining unit.” (Municif)al

Code 3.36.1525(A).) _

¢ - Police and Fire Plan employees
subject to interest arbitration, “shatl
make such additional retirement
contributions for fiscal years 2010-2011
as may be required by executed
agreement with a recognized bargaining
unit or binding order of arbitration.”
(Municipal Code 3.36.1525(B).)

12
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Supporting Evidence:

e RJN, Exh. D, (Municipal Code,
Chapter 3.36).
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adjudmatlon as a matter of law that San José Charter Section 1512-A does not violate Article I,
Section 9 of the California Constitution and does not breach any duty by Defendants to Plaintiffs.
The City Charter may require employees to make contributions towards unfunded liabilities to pay
for their retiree heallthcai'é; Fléintiffs have no vested right to the City paying all unfunded

liabilities for retiree healthcare.

23.

Issue No. 1-B: San José Charter §1512-A (Enmlovee Retiree Healthcale

Contrlbutlons)

Thele is no triable issue as to any mateual fact and Defendants are entitled to summary

San José Charter Section 1512-A states:

“Existing and new employees must
contribute a minimum of 50% of the cost
of retiree healthcare, including both
normal cost and unfunded liabilities,”

Supporting Evidence:
e RIN, Exh. B.

24,

- ratified Proposition A, which amended

On or around April 12, 1960, the voters

the San José Charter to include Section
78b. -

Supporting Evidence:

e RIN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement™) of Article X).

14 CASE NO. 1:12-CV-225926
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25. Former San José Charter Section 78b
stated: - .

“Anything in Section 78a of the Charter
to the contrary notwithstanding, the
Council in its discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the
retirement plan established by said
Section 78a. or any retirement plan or
plans established pursnant to said
Section 78a, or adopt or established a

. new or different plan or plans for
eligible members of the police or fire
department of the City of San José ...
“all as the Council may deem proper and
subject to such conditions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;...”

Suphorting Evidence:

e RIN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of

.Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement™) of Article X),

26. The ballot argument in favor of
Proposition A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! Ttis good
government to allow the City Council to

~ be responsible for investigating

_problems and deciding how to solve
them. [§] THIS AMENDMENT IS
SIMPLE! Leave all the technical details

up to your City Council. They have a
15 CASE NO. 1-12-CV-225926
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staff to assist them i-ncl)uding a very
capable City Attorney.”

Supporting Evidence:

e RIN, Exh. F (Ballot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San José , April 12, 1960,
including “Argument in Favor
of Proposition A”).

27.

As adopted by the voters in 1965, the
San José City Charter states at Section
1500:

Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all
officers and employees. Subject to other
provisions of this Article, the Council
may at any time, or from time fo {ime,
amend or otherwise change any
refirement plan or plans or adopt or
establish a new or different plan or
plans for all or any officers or
employees.”

Supporting Evidence:

e RIN, Exh. G (1965 Charter)
(emphasis added).

28,

As adopted by the voters in 1965,.the
San José City Charter states at Section
1503: 7

Any and all retirement system or
systems, existing upon adoption of this
Charter, for the retirement of officers or

16
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employees of the City, adopted under’
any law or color of any law, including
but not limited to those retirement
systems established by Parts 1, 2 and 4
of Chapter 9 of Article II of the San José
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall continue until otherwise
provided by ordinance. ... However,
subject to other provisions of this
Article, the Council shall at all times
have the power and right to repeal or -
amend any such retirement system or
systems, and to adopt or establish a new
or different plan or plans for all or any
officers or employees, it being the intent
that the foregoing sections of this Article
shall prevail over the provisions of this
Section.”

Supporting Evidence:
e RIJN, Exh. G (1965 Charter).

29,

Section 902 of the San Jose City Charter

states: “the compensation of all City
appointive officers and employees,
except as otherwise provide in this
Charter, shall be fixed by the Council.”

Sunporting Fvidence:
e RIN, Exh, A.

30.

City Charter section 602 states: “The
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance.”

17
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Supporting Evidence:

e RIN,Exh A

31.

- City Charter section 1500 states:

“Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City.”

Supporting Evidence:
e RIN, Exh A

32.

The City Council has enacted some
ordinances implementing Measure B.

Supporting Evidence:

e Gurza Decl, Exhs. 54, 55
(Federated, Police and Fire
- Ordinances). '

33.

Municipal Code §3.28.385(C) provides: -

“Contributions for other medical benefits
shall be made by the City and the
members in the ratio of one-to-one.”

Supporting Evidence:
e RIN, Exh. C.

34.

Municipal Code §3.36.575(D) provides:

“Contributions for other benefits
provided through the medical benefits
account shall be made by the city and the
members on the ratio of one-to-one.”

18
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Supporting Evidence:
¢ RIN, Exh. D,
5 :
In 2007, City staff submitted a
6 memorandum to the City Council,
attaching actuarial reports, concerning
7 the GASB standards for Other Post-
3 Employment Benefits.
9 Supporting Evidence:
10 e Gurza Dec., §135-37, Exhs. 36,
37,38. ‘ _
11
12 Beginning in 2009, the City reached
agreement with the following City
13 unions for employees to make annual
contributions, increasing incrementally
14 each year, to fund up to 50% of the
unfunded liabilities of retiree healthcare
15 costs.
16 --Association of Building, Mechanical
and Electrical Inspectors (ABMEI),
17 --Association of Engineers and
Architects, IFPTE Local 21 (AEA Units.
18 41/42 and 43), )
--Association of Maintenance
19 Supervisory Personnel (AMSP),
--City Association of Management
20 Personnel (CAMP),
--International Brotherhood of Electrical
21 Workers, Local No. 332 (IBEW);
--Municipal Employees’ Federation,
22 AFSCME Local 101 (MEF)
--Confidential Employees Association,
23 AFSCME Local 101 (CEO);
--International Association of
24 Firefighters, Local 230;
--San José Police Officers Association.
25 '
26 Supporting Evidence:
29 o Gurza Dec. 1939, Exhs. 21, 39,
40,41,
28 ' :
19 CASE NO. 1-12-CV-225926
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37. The City’s agreement with AEA stated:

Bactsia
. s

The City and Employee Organization
agree to transition from the current
partial pre-funding of retiree medical
and dental healthcare benefits (referred
to as the “policy method”) to prefunding
of the full Annual Required
Contribution (ARC) for the retiree
healthcare plan (“Plan™). The transition
shall be accomplished by phasing info
fully funding the ARC over a period of
five (5) yeats beginning June 28, 2009.
The Plan’s initial unfunded retiree
healthcare liability shall be fully
amortized over a thirty year period so
that it shall be paid by June 30, 2039
(closed amortization). ....The City and
Plan members (active employees) shall
contribute to funding the ARC in the
ratio currently provided under Section
3.28.380(C)(1) and (3) of the San Jos¢
Municipal Code. Specifically,
contributions for retiree medical benefits
shall be made by the City and members
in the ratio of one-to-one. Contributions
for retiree dental benefits shall be made
by the City and members in the ratio of
eight-to-three. . . .. The Municipal Code
and/or applicable plan documents shall
be amended in accordance with the
above.

Supporting Evidence:

e Gurza Dec. § 32 Exh. 40, AEA,
Section 12.1.

38, The AEA agreement further stated:

The payments of the full ARC were to
be phased in incrementally but: “[Bly
the end of the five year phase-in, the
City and plan members shall be
contributing the full Annual Required
Contribution in the ratio currently
provided under Section 3.28.380 (C) (1)
and (3) of the San José¢ Municipal
Code.”

20 CASE NO. 1-12-CV-225926
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Supporting Evidence:

e Gurza Decl,, {41, Exh. 39,
AEA, §12.3.

39. The provisions from the AEA agreement

on payments towards the full ARC is the
same or substantially similar to the text:
in City agreements with the following
unions:

Association of Building, Mechanical
and Electrical Inspectors (ABMEI),

_Association of Engineers and Architects,
IFPTE Local 21 (AEA Units 41/42 and

43), Association of Maintenance
Supervisory Personnel (AMSP), City
Association of Management Personnel
(CAMP), International Brotherhood of
Electrical Workers, Local No. 332
(IBEW); Mumc1pa1 Employees’
Federation, AFSCME Local 101 (MEE),
Conﬁden‘ual Employees Association,
AFSCME Local 101 (CEO).

Supporting Evidence:

e Gurza Dec,, 1[43 Exhs. 39, 40,
41.

40.

The SJPOA and Firefighters agreements
on payment of the ARC cap the
contribution towards paying the full -
ARC at 10% of pensionable pay and
provide for meet and confer and dispute
resolution procedures for amoun(s over
that percentage.

Supporting Evidence:

e  Gurza Dec., {44, Exhs.
21[Firefighters], Exh.
41[SIPOA].

21
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imposed upon OE#3 the requirement
that its members make increased
contributions, incrementally, towards
paying the full ARC.

Supporting Evidence:

e Gurza Dec., 43, Exh. 42,43

22 CASE NO. 1-12-CV-225926
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Issue No. 1- C San Jose Charter §1511-A (Supplementai Retiree Benefit Reservc)

There is no trlable issue as to any material fact and Defendants are entitled to summary
adjudication as a matter of law that San José Charter Section 1511-A does not violate Article I,
Section 9 of the California Constitution and does not breach any duty by Defendants to P‘Iaintiffs.
The Supplemental Benéﬁt Reserve was a discretionary retirement benefif, Plaintiffs have no

vested right to the continuation of or payments from the Supplemental Benefit Reserve.

42, Sectlon 1511-A (“Supplemental
Payments to Retirees™) of Measure B
states:

The Supplemental Retiree Benefit
Reserve (“SRBR” shall be discontinued,
and the assets returned to the appropriate
retirement trust fund. Any supplemental
payments to retirees in addition to the
benefits authorized herein shall not be
funded frorm plan assets.

Supporting Fvidence:
¢ RIN, Exh. B.

43, Onor around April 12, 1960, the voters
ratified Proposition A, which amended
the San José Charter to include Section
78b. -

Supporting Evidence:

¢ RIJN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement”) of Article X).

23 CASENO. 1-12-CV-225926
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44, Former San José Charter Section 78b

stated:

“Anything in Section 78a of the Charter
to the contrary notwithstanding, the
Council in its discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the
retirement plan established by said
Section 78a or any retirement plan or
plans established pursuant fo said

_Section 78a, or adopt or established a

new or different plan or plans for
eligible members of the police or fire
department of the City of San José ” ...
“all as the Council may deem proper and
subject to such conditions; restrictions,
limitations, terms and other provisions
as the Council may deem proper;...”

Supporting Evidence:

¢ RIN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionaty
Powers of Council Respecting
Retirement™) of Article X).

45. The ballot argument in favor of

Proposition A stated:

“THIS AMENDMENT GIVES

DISCRETIONARY POWERS TO THE
CITY COUNCIL! Itis good
government to allow the City Council to
be responsible for investigating
problems and deciding how to solve
them. [{] THIS AMENDMENT IS
SIMPLE! Leave all the technical details
up to your City Council. They have a

24
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staff to assist them including a very
capable City Attorney.”

Supporting Evidence:

e RIN, Exh. F (Ballot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San José , April 12, 1960,
including “Argument in Favor
of Proposition A”). _

46.

As adopted by the voters in 1965, the
San José City Charter states at Section
1500: '

~ Except as hereinafter otherwise

provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same forall
officers and employees. Subject to other
provisions of this Article, the Council
may at any time, or from time to time,
amend or otherwise change any
retirement plan or plans or adopt or
establish a new or different plan or
plans for all or any officers or
employees.”

Supporting Fvidence:

o RIJIN, Exh. G (1965 Charter)
(emphasis added).

47.

As adopted by the voters in 1965, the
San José City Charter states at Section
1503:

Any and all retirement system or
systems, existing upon adoption of this
Charter, for the retirement of officers or

CASE NO. 1-12-CV-225926
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: employees of the Clty, adopted under

_ systems, and {o adopt or establish a new

any law or color of any law, including
but not limited to those retirement
systems established by Parts 1, 2 and 4
of Chapter 9 of Atticle II of the San José
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall continue until otherwise
provided by ordihance. ... However,
subject to other provisions of this
Article, the Council shall at all times
have the power and right to repeal or
amend any such retirement system or

or different plan or plans for all or any
officers or employees, it being the intent
that the foregoing sections of this Article
shall prevail over the provisions of this
Section,”

Supporting Evidence:
e RIN, Exh. G (1965 Charter).

48.

Section 902 of the San Jose City Charter
states: “the compensation of all City
appointive officers and employees,
except as otherwise provide in this
Charter, shall be fixed by the Council.”

Supporting Fvidence:
e RIN, Exh: A.

49.

City Charter section 602 states: “The

following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance.”

Supporting Evidence:
e RIJIN, Exh. A

26 CASE NO. 1-12-CV-225926
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50. City Charter section 1500 states:

“Except as hereinafter otherwise -
provided, the Council shall provide, by
ordinance ot ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City.”

Sjum}orting Kvidence:
e RIN, Exh. A

51. The City Council has enacted some
ordinances implementing Measure B.

Supporting Evidence:

e Gurza Decl, Exhs. 54, 55
(Federated, Police and Fire
Ordinances).

'52. For the Federated Retirement System,

the Municipal Code provided in Section
3.28.340(E): “Upon the request of the
city council or on its own motion, the
board may make recommendations to
the city council regarding distribution, if
any, of the supplemental retiree benefit
reserve” to retirees and their survivors.
Further, “[t]he city council, after

. consideration of the recomimendation of
the board, shall determine the
distribution, if any, of the supplemental
benefit reserve to said persons.”

Supnorting Evidence:
e RIJN, Exh, C,

53. Begiﬁm’ng in 2010, City Council
resolutions suspended distribution of
SRBR funds from the Federated

27
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retirement plan for the fiscal years 2010-
2011,2011-2012, and 2012-2013.

Supporting Evidence:
e RIN, Bxhs.L,M,N

54,

For the Police and Fire Retirement
System, Municipal Code §3.36.580(D)(5)
stated: “Upon the approval of the
methodology by the City Council, the
Board shall make distributions in
accordance with such methodology”

Supporting Evidence:
e RIN.,, Exh.D.

55.

In 2002, the City Council adopted
Resolution No. 70822, which approved
“The Methodology for the Distribution of
Moneys In the Supplemental Retiree
Benefit Reserve Of The Police and Fire
Department Retirement Fund.”

Supporting Evidence:
e RIJN., Exh.N.

56.

Beginning in 2010, the City Council
amended the Municipal Code for the
Police and Fire retirement plan to provide
that “there shall be no distribution during
calendar years 2010, 2011, 2012 or

.during calendar year 2013 ...”

{(Municipal Code section 3.36.580(D)(2)

Supporting Fyvidence:
e RIN., Exh. D.

57.

In 1986 when the City Council
authorized the Federated SRBR, and in
2001, when the City Council authorized
the Police and Fire SRBR, the actuaries
reported that the City’s two pension

CASE NO. 1-12-CV-225926
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retirement funds were fully funded.

Sunporting Evidence:

e RIN, Exh. O [November 22, -

: 1985 Letter from Coates,
Herfurth & England, to Edward
¥. Overton, Retirement and
Benefits Administrator, re:
SB650 Study]; Gurza Dec.,,
Exh 59 [Actuarial Valuation
Report, City of San José Police
and Fire Department Retirement
Plan, as of June 30, 2012, af p.
5 (showing plan overfunded at
114.8% as of June 30, 2001]

.58, In2010, 2011, and 2012, the actuaries
reported that the City’s two pension
funds had unfunded pension liabilities.

Supporting Evidence:

e  Gurza Dec,, 149, Exhs. 58, 59
) [2012 Cheiron teports, Federated
' Employees Retirement Systen at
p. 6, Police and Fire Department
Retirement Plan at p. 5, tables
showing unfunded pension
liabilities]

59. In 2011, and 2012, the actuaries reported
that the City’s two pension funds had
“excess earnings” for the year — as
defined in the Municipal Code — to fund
the SRBR.

Supporting Evidence:
¢ Gurza Dec., Exhs. 44, 45, 46, 47,

438.
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19, Section9

2. Unconstitutional Taking Of Private Property., California Constitution Article

(SJPOA second cause of action, AFSCME third cause of action, Sapien fourth cause of
actién, Harris fourth cause of actfon, Mukhar fourth cause of action.)

Issue 2A: San José Charter §1506-A (Employee Additional Pension Contributions)

There is no triable issue ag to any material fact and Defendants are entitled to summary
adjudication as 4 matter of law that lSan José Charter Section 1506-A does not violate Article 19
of the California Constitution and does ﬁoi breach any duty by Defendaﬁts to Plaintiffs. The City
Charter may require employees to pay a&ditional pension contributions to defray pension plan

unfunded liabilities. Plaintiffs have no property interest in the City paying for all pension plan

unfunded liabilities.

‘1. Section 1506-A (“Current Employees™)
of Measure B states:

(a) “Current Employees™ means employees
of the City of San José as of the
effective date of this Act and who are

not covered under the Tier 2 Plan
(Section 8).

(b) Unless they voluntarily optin to the
Voluntary Election' Program (“VEP,”
described herein), Current Employees
shall have their compensation adjusted

* through additional retirement
contributions in increments of 4% of
pensionable pay per year, up to a
maximum of 16%, but not more than
50% of the costs to amortize any pension
unfunded liabilities, except for any
pension unfunded liabilities that may
exist due to Tier 2 benefits in the future.
These contributions shall be in addition
to employees’ normal pension
contributions and contributions towards
retiree healthcare benefits.

(¢) The starting date for an employee’s

30 CASE NO. 1-12-CV-225926
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compensation adjustment under this
Section shall be June 23, 2013,
regardless of whether the VEP has been
implemented. If the VEP has not been
implemented or any reason, the
compensation adjustments shall apply to
all Cuirent Employees.

The compensation adjustment through
additional employee contributions for
Current Employees shall be calculated
separately for employees in the Police
and Fire Department Retirement Plan
and employees in the Federated City
Employees’ Retirement System.

The compensation adjustment shall be

treated in the same manner as any other

employee contributions.- Accordingly,
the voters intend these additional
payments to be made on a pre-tax basis
through payroll deductions pursuant to
applicable Internal Revenue Code
Sections. The additional contributions
shall be subject to withdrawal, return

and redeposit in the same manner as any .

other employee contributions.

Supporting Evidence:

~ & Defendant’s Request for
Judicial Notice (“RIN"), Exh.

B, pp. 4-5 (“Measure B”).

On or around April 12, 1960, the voters
ratified Proposition A, which amended
the San José Charter to include Section
78b.

Supporting: Evidence:

e RIJN, Exh, E (California
Assembly Concurrent

31 CASENO. 1-12-CV-225926
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Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement”) of Article X).

3.

_ Former San José Charter Sectioﬁ 78b
stated:

“Anything in Section 78a of the Charter
to'the contrary notwithstanding, the
Council in its discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the
retirement plan established by said
Section 78a or any retirement plan or
plans established pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
department of the City of San José¢ ” ...
“all as the Council may deem proper and
subject to such conditions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;...”

Supporting Evidence:

¢ RIN, Exh. E (California
Assembly Concuirent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement”) of Article X).

4.

The ballot argument in favor of
Proposition A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE

32
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CITY COUNCIL! Itisgood
government to allow the City Council to

be responsible for investigating
problems and deciding how to solve
them. [{] THIS AMENDMENT IS
SIMPLE!- Leave all the technical details
up to your City Council. They have a
staff to assist them including a very
capable City Attorney.” '

Supporting Evidence:

e RJN, Exh. F (Ballot Pamphlet
- for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San José , April 12, 1960,
including “Argument in Favor
" of Proposition A”).

As adopted by the voters in 1965, the

" San José City Charter states at Section

1500:

Except as hereinafter otherwise
provided, the Couricil shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for-all
officers and employees. Subject to other
provisions of this Article, the Council
may at any time, or from time to tine,
amend or otherwise change any
retirement plan or plans or adopt or
establish a new or different plan or
plans for all or any officers or
employees.”

Supporting Evidence:

o RIN, Exh. G (1965 Charter)
(emphasis added):

33
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San José¢ City Charter states at Section
1503:

Any and-all retirement system or -
systems, existing upon adoption of this
Charter, for the retirement of officers or
employees of the City, adopted urider
any law-or color of any law, including
but not limited to those retirement
systems established by Parts 1,2 and 4
of Chapter 9 of Article II of the San José
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall confinue until otherwise
provided by ordinance. ... However,
subject to other provisions of this

-Article, the Council shall at all times
have the power and right to repeal or
amend any such retirement system or
systems, and to adopt or establish a new
or different plan or plans for all or any
officers or employees, it being the intent
that the foregoing sections of this Article
shall prevail over the provisions of this
Section.”

Supporting Evidence;
- e RIN, Exh. G (1965 Charter)
(emphasis added).

Section 902 of the San Jose City Charter
states: “the compensation of all City
appointive officers and employees,
except as otherwise provided in this
Charter, shall be fixed by the Council.”

Supporting Evidence:
e RIN, Exh. A,

City Charter section 602 states: “The
following acts of the Council shall be by

34 CASENO. 1-12-CV-225926
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ordmance (a) Those acts required by
specific provision of this Charter or by
ordinance.”

Supporting Evidenceﬁ
e RIN, Exh A

. City Charter section 1500 states:

“Except as hereinafter otherwise
provided, the Council shall provide, by

‘ordinance or ordinances, for the creation,

establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City.”

Supporting Evidence:
¢ RIN, Exh. A

10.

The City Council has eénacted some
ordinances implementing Measure B.

Supporting Evidence:

~ & Gurza Decl, Exhs. 54, 55
(Federated, Police and Fire
" Ordinances).

1.

In 2010, a Coalition of City nnions
made a p1oposal to the City which
stated:

5.1.2. Additional Retirement
Contribution,

Effective June 27, 2010 through
June 28, 2011, all employees
will make additional retirement
contributions in an amount
equivalent to 10% of total
compensation effective June 27,
2010. The amounts so
contributed will be applied to

35
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subs1dize and thus reduce the
prior service contributions that
the City would otherwise be
required to make. The-parties
specifically understand that this
agreement neither alters nor
conflicts with the City Charter
Section 1505(c) because under
this agreement, employees will
be subsidizing the City’s
Section 1505(c) required
contribution,

Supworting Evidence:
e Gurza Dec.,§] 16-19, Exh, 2.

12.

Other union proposals, mcludmg

~ proposals by the STPOA and IAFF, also
proposed that employees would pay
additional pension contributions to
defray pension plan unfunded pension
liabilities.

Supporting Evidence:

e QGurza Dec., 17, 18, Exhs. 3-6.

13.

For the period 2010-2011, the following
six unions agreed that their members
would pay additional ongoing and one
time employee pension contributions,
and accept wage reductions, totaling
approximately 10% during fiscal year
2010-2011 to be used to defray pension
plan unfunded liabilities ( except the
POA agreed only to a 5.25%. one time
additional pension contribution):

¢ Association of Engineers and

Architects (AEA) (plaintiff Mukhar is
president), '

¢ Association of Maintenance

Supervisory Personnel (AMSP)
(plaintiff Dapp is president)
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Personnel (CAMP)

e International Brotherhood of

Electrical Workers, Local 332
(IBEW)

¢ International Union of Operating

Engineers, Local No. 3 (representing
plaintiffs in the Harris case)

s San José Police Officers Association

(plaintiff in the SJPOA case).

Supporting Evidence:

o  Gurza Dec. ] 6, 24, Exhs. 11,
15, 17, 23,25, 29.

14,

Edr the period 2010-2011, the following
unions either agreed to a wage reduction
or the City imposed a wage reduction:

--Association of Building, Mechanical
and Electric Inspectors (ABMEI)
--Association of Legal Professionals
(ALP).

--Executive Management and
Professional Employees (Unit 99), and
other unrepresented employees.

Supporting Evidence:

e  (Gurza Dec.,§25, Exhs. 9, 13,
32,33. '

15,

The 2010-2011 Agreement MOA
between the City and AEA, states at
Section 10.1.1:

On-Going Additional Retirement
Contributions. Effective June 27, 2010,
all employees who are members of the
Federated City Employees’ Retirement
System will make additional retirement
contributions in the amount of 7.30% of
pensionable compensation, and the
amounts so contributed will be applied

37 CASE NO. 1-12-CV-225926
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to reduce the contnbuuons that the City
would otherwise.be required to make for
the pension unfunded liability, which is
defined as all costs in both the regular
retirement fund and the cost-of-living
fund, except current service normal costs
in those funds, This additional
employee retirement contribution would
be in addifion to the employee retirement
contribution rates that have been
approved by the Federated City
Employees’ Retirement System Board.
The intent of this additional retirement
contribution by employees is to reduce
the City’s required pension retirement
contribution rate by a commensurate
7.30% of pensionable compensation, as
illustrated below . . .

Supporting Lvidence:
e Gurza Dec.,§27, Exh, 11.

16.

The 2010-2011 MOA between the City
and AEA, also agreed to employees
making an additional one time pension

contribution “in the amount of3.53% of

pensionable compensation, and the
amounts so contributed will be applied
to reduce the contributions that the City
would otherwise be required to make
during that time period for the pension
unfunded liability....” (Section 10.1.2)

Sunportin-g Evidence:
¢ (urza Dé_c.,ﬂ28, Exh, 11.

17.

The 2010-2011 MOA between the City
and AEA stated in connection with
employees paying additional pension
contributions: “The parties understand
that in order to implement this
provision. an amendment must be made
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" tothe F ederated Cxty Employees
Retirement System that requires an
ordinance amending the San Jose
Municipal Code.” (/d. at Section
10.1.4))

Supporting Evidence:
e Gurza Dec.,J27, Exh, 11

18,

‘The City’s 2010-2011 agreements with
the following unions stated in
connection with employees paying
additional pension contributions “The
parties understand that in order to
implement this provision, an amendment
must be made to the Federated
Employees’ Retirement System that
requires an ordinance amending the San
Jose Municipal Code” or “The parties
undérstand that in order to implement
this provision, an amendment must be
made to the Police and Fire Department
Retirement Plan that requires an
ordinance amending the san Jose
Municipal Code.”

e Association of Engineers and
Architects (AEA) (plalntlff Mukhar is
president),

* Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

o City Association of Management
Personnel (CAMP)

¢ International Brotherhood of
Electrical Workers, Local 332
(IBEW)

¢ International Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in the Harris case)

+ San José Police Officers Association
{plaintiff in the STPOA case).

Supporting Evidence:_
o Gurza Dec.,y1 6, 28, Exhs. 11,
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In 2011, the City reached agreements
with the following unions for their
members to accept an approximate 10%
wage reduction for the period 2011-
2012: . :

s Association of Engineers and
Architects (AEA) (plaintiff Mukhar is
president),

* Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

e City Association of Management
Personnel (CAMP) '

« International Brotherhood of
Electrical Workers, Local 332
(IBEW)

o International Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in the Harris case)

o San José Police Officers Association
(plaintiff in the SJPOA case).

¢ International Association of
Firefighters, Local 230,

Supporting Kvidence:

e Gurza Dec., 430, Exhs.
10, 12, 14, 16, 18, 20, 22, 24, 26,
28, 30, 31, 34.

20, In 2011, the City imposed a Last, Best

and Final Offer on plaintiff AFSCME
for an approximate 12% wage reduction
for the period 2011-2012,

Supporting Evidence: -
o (Gurza Dec., 26, Exhs. 20, 28

21.

For Federated employees, the Municipal
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Code prov1des “Notwithstanding any
other provisions of this Part 6 or of
Chapter 3.44, members of this system
shall make such additional retirement
contributions as may be required by
resolution adopted by the city council or
by executed agreement with a
recognized bargaining unit.” (Municipal
Code 3.28.755)

Supporting Evidence:
¢ RIJIN, Exh, C, (Municipal Code,
Chapter 3.28).

22,

Under the Municipal Code for Police
and Fire Plan employees.

. Police and Fire Plan employees
not subject to interest arbitration, “shall
make such additional retirement
contributions as may be required by
resolution adopted by the city council or
by executed agreement with a
recognized bargaining unit.” (Municipal
Code 3.36.1525(A).)

. Police and Fire Plan employees
subject to interest arbitration, “shall
make such additional retirement
contributions for fiscal years 2010-2011
as may be required by executed
agreement with a recognized bargaining
unit or binding order of arbitration.”
(Municipal Code 3.36.1525(B).)

Supporting Evidence:

e RIN, Exh. D, (Municipal Code,

Chapter 3.306).
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Issue 2B: San José Charter §1512-A (Emplévee Retiree Healthcare Contributions)

Theré is no tiriablerissue as to any material fact and Defendants are entitled to summafy
adjudicationas a matter of law that San José Charter Section 1512-A does not violate Article 19 of
the California Constitution and does ﬁot breach any duty by Defendants to PIainﬁffs. The City
Cﬁarter may require employees to make contributions towards unfunded liabilities to pay for their

retiree healthcare. Plaintiffs have no property interest in the City paying all unfunded liabilities

for retiree healthcare.

2l

23. San José Charter Section 1512-A states:

“Existing and new employees must
contribute a minimum of 50% of the cost
of retiree healthcare, including both
normal cost and unfunded liabilities.”

Supporting Evidence:
e RIN, Exh. B. A

24. Onoraround April 12, 1960, the voters
ratified Proposition A, which amended
the San José Charter to include Section
78b. '

~ Supporting Evidence:

¢ RIN, Exh, E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement”) of Article X).

42 CASE NO. 1-12-CV-225926
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23,

Former San José Charter Section 78b
stated: : :

“Anything in Section 78a of the Charter
to the contrary notwithstanding, the
Council in its discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the
retirement plan established by said
Section 78a or any retirement plan or
plans established pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
department of the City of San José ” ...
“all as the Council may deem proper and
subject to such conditions, restrictions,
limifations, terms and other provisions

" as the Council may deem proper;...”

Supporting Evidence:

¢ RIJN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San-José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement™) of Article X).

20.

The ballot argument in favor of
Proposition A stated:

“THIS AMENDMENT GIVES

DISCRETIONARY POWERS TO THE

CITY COUNCIL! Tt is good
government to allow the City Council to
be responsible for investigating
problems and deciding how to solve
them. [f] THIS AMENDMENT IS
SIMPLE! Leave all the technical details
up to your City Council. They have a

43 CASE NO. 1-12-CV-225926
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staff to assmt“them 1nc1udmg a very
capable City Attorney.”

Supporting Evidence:

. & RIJN, Exh. F (Ballot Pamphlet
for Charter Amendment -
Proposition A, to be submitted
to the Electors of the City of
San José , April 12, 1960,
including “Argument in Favor
of Proposition A™).

27.

As adopted by the voters in 1965, the
- San José City Cha1t61 states at Section
1500:

Except as hereinafter otherwise
provided, the Council shall provide, by

ordinance or ordinances, for the creation,
" establishment and maintenance of a
~ retirement plan or plans for all officers
and employees of the City. Such plan or

plans need not be the same for all
officers and employees. Subject to other
provisions of this Article, the Council
mdy at any time, or from time fo time,
amend or otherwise change any
retirement plan or plans or adopft or
establish a new or different plan or
plans for all or any officers or
employees.”

Supporting Evidence:

o RIN, Exh. G (1965 Charter)
(emphasis added).

28.

As adopted by the voters in 1965, the
San José City Charter states at Section
1503:

Any and all retirement system or
systems, existing upon adoption of this
Charter, for the retirement of officers or

44 CASENO. 1-12-CV-225926
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. any law or color of any law, including

but not limited to those retirement
systems established by Parts 1, 2 and 4
of Chapter 9 of Article II of the San José
Municipal Code, are hereby confirmed,

~ validated and declared legally effective

and shall continue until otherwise
provided by ordinance. ... However,
subject to othier provisions of this
Article, the Council shall at all times
have the power and right to repeal or
amend any.such retirement system or
systems, and to adopt or establish a new
or different plan or plans for all or any
officers or employees, it being the intent
that the foregoing sections of this Article
shall prevail over the provisions of this
Section,” -

Supporting Evidence:
e RIN, Exh, G (1965 Charter).

29,

Section 902 of the San Jose City Charter

_ states: “the compensation of all City

appointive officers and employecs,
except as otherwise provide in this
Charter, shall be fixed by the Council.”

Supporting Evidence: '
e RIN, Exh, A.

30.

City Charter section 602 states: “The
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance.”
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Supporting Evidence:

e RIN, Exh A

3L

City Charter section 1500 states:
“Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation;
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City.”

Supporting Evidence:

¢ RIN, Exh, A

32.

The City Council has enacted some
ordinances implementing Measure B,

Supporting Evidence:

o Gurza Decl, Exhs. 54, 55
(Federated, Police and Fire
Ordinances).

33.

Municipal Code §3.28.385(C) provides:

“Contributions for other medical benefits
shall be made by the City and the
members in the ratio of one-to-one.”

Supporting Evidence:
¢ RIN, Exh. C.

34.

Municipal Code §3.36.575(D) provides:

“Contributions for other benefits

provided through the medical benefits
account shall be made by the city and the
members on the ratio of one-to-one.”

46 CASE NO. 1-12-CV-225926

SEPARATE STATEMENT OF UNDISPUTED FACTS
== - IN SUPPORT OF DEFENDANTS’ MOTION FOR SUMMARY.ADJUDICATION




VS I

D o0 ~J [ hoe

10
I
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Supporting Evidence:

e RIN, Exh. D.

35,

In 2007, City staff submitted a
memorandum to the City Council,
attaching actuarial reports, concerning
the GASB standards for Other Post-
Employment Benefits.

Supporting Evidence:

o Gurza Dec., 4 35-37, Exhs. 36,
37, 38.

36.

Beginning in 2009, the City reached
agreement with the following City
unions for employees to make annual
contributions, increasing incrementally
each year, to fund up to 50% of the
unfunded liabilities of retiree healthcare .
costs.

--Association of Building, Mechanical
and Electrical Inspectors (ABMEI), .
--Association of Engineers and
Architects, IFPTE Local 21 (AEA Units
41/42 and 43), '
--Association of Maintenance
Supervisory Personnel (AMSP), -
--City Association of Management
Personnel (CAMP),

--International Brotherhood of Electrical
Workers, Local No. 332 (IBEW);
--Municipal Employees® Federation,
AFSCME Local 101 (MEF)
--Confidential Employees Association,
AFSCME Local 101 (CEQO);
~-International Association of
Firefighters, Local 230; 7
--San José Police Officers Association.

Supporting Evidence:

e  Gurza Dec. {939, Exhs. 21, 39,
40, 41.
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37. .The Clty s agreement Wlth AEA stéféd

The City and Employee Organization

“agree to transition from the current

partial pre-funding of retiree medical
and dental healthcare benefits (referred
to as the “policy method”) to prefunding

- of the full Annual Required

Contribution (ARC) for the retiree
healthcare plan (“Plan”). The transition
shall be accomplished by phasing into
fully funding the ARC over a period of
five (5) years beginning June 28, 2009.
The Plan’s initial unfunded retirce
healthcare liability shall be fully
amortized over a thirty year period so
that it shall be paid by June 30, 2039
(closed amortization). ....The City and
Plan members (active employees) shall
contribute fo funding the ARC in the
ratio currently provided under Section
3.28.380(C)(1) and (3) of the San José
Municipal Code. Specifically,
contributions for retirce medical benefits
shall be made by the City and members
in the ratio of one-to-one. Contributions
for retiree dental benefits shall be made
by the City and members in the ratio of
eight-to-three. . ... The Municipal Code
and/or applicable plan documents shall
be amended in accordance with the
above.

Supporting Evidence:

¢ Gurza Dec. §32 Exh. 40, AEA,
Section 12,1. '

38.

The AEA agreement further stated:

The payments of the full ARC were to
be phased in incrementally but: “[Bly
the end of the five year phase-in, the
City and plan members shall be
contributing the full Annual Required
Contribution in the ratio currently
provided under Section 3.28.380 (C) (1)
and (3) of the San José Municipal
Code.”
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Supporting Evidence:

e Gurza Decl., 441, Exh. 39,
AEA, §12.3.

39, The provisions from the AEA agreement

on payments towards the full ARC is the
same or substantially similar to the text
in City agreements with the following
unions:

Association of Building, Mechanical
and Electrical Inspectors (ABMEI),
Association of Engineers and Architects,
IFPTE Local 21 (AEA Units 41/42 and
43), Association of Maintenance

~ Supervisory Personnel (AMSP), City

Association of Management Personnel
(CAMP), International Brotherhood of
Electrical Workers, Local No. 332
(IBEW); Municipal Employees’
Federation, AFSCME Local 101 (MEF);
Confidential Employees Association,
AFSCME Local 101 (CEO).

Supporting Evidence:

o Gurza Dec., {43, Exhs. 39, 40,
41, '

40.

The SJPOA and Firefighters agreements
on payment of the ARC cap the

~ contribution towards paying the full

ARC at 10% of pensionable pay and
provide for meet and confer and dispute
resolution procedures for amounts over
that percentage.

Supporting Evidence:

e Gurza Dec., § 44, Exhs.
21[Firefighters], Exh.
41{SIPOAL
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imposed upon OFE#3 the requirement
that its members make increased
contributions, incrementally, towards
paying the full ARC,

Supporting Evidence:

e Gurza Dec,, 43, Exh. 42, 43
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adjudication as a matter of law that San José Charter Section 1511-A does not violate Article 19
of the California Constitution and does not breach any duty by Defendants to Plaintiffs. The
Supplemental Retiree Benefit Reserve was a discretionary benefit. Plaintiffs have no property

right to the continuation of or payments from the Supplemental Retiree Benefit Reserve,

CoabmeEmaaa
p % e i ! o,

2.

B A

Issue 2C; San José Charter §1511-A (Supplemental Retiree Benefit Reserve)

There is no triable issue as to any material fact and Defendants are entitled to summary

Sl

Section 1511-A (“Supplemental
Payments to Retirees™) of Measure B
states:

it

The Supplemental Retiree Benefit
Reserve (“SRBR” shall be discontinued,
and the assets returned to the appropriate
retirement trust fund. Any supplemental
payments to retirees in addition to the
benefits authorized herein shall not be
funded from plan assets,

Supporting Lvidence:
e RIN, Exh, B.

43.

On or around April 12, 1960, the voters
ratified Proposition A, which amended

the San José Charter to include Section
78b. '

Supporting Evidence:

e RIN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement™) of Article X).
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44, Former San José Charter Section 78b

stated:

“Anything in Section 78a of the Charter
to the contrary notwithstanding, the
Coungil in its discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the

.retirement plan established by said

Section 78a or any retirement plan or
plans established pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for-
eligible members of the police or fire
department of the City of San José ” ...
“all as the Council may deem proper and
subject to such conditions, restrictions,
limitations, terms and other provisions

- as the Council may deem proper;...”

Supporting Evidence:

e RIN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement™) of Article X).

45, The ballot argument in favor of

Proposition A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! Itis good
government to allow the City Council to
be responsible for investigating
problems and deciding how to solve
them. [q] THIS AMENDMENT IS
SIMPLE! Leave all the technical details
up to your City Council. They have a
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capable City Attorney.”

Supporting Evidence:

o RJN, Exh, F (Ballot Pamphlet
for Charter Amendment -
Proposition A, to be submitted
to the Electors of the City of
San José , April 12, 1960,
including “Argument in Favor
of Proposition A”).

46.

As adopted by the voters in 1965, the
San José City Charter states at Section
1500: ' . :

Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all
officers and employees. Subject to other
provisions of this Article, the Council
may at any time, or from fime fo time,
amend-or otherwise change any
retivement plan or plans or adopt or
establish a new or different plan or
plans for all or any officers or
employees.”

Supporting Evidence:

e RIN, Exh. G (1965 Charter) -
(emphasis added).

47.

As adopted by the voters in 1965, the
San José City Charter states at Section
1503:

Any and all retirement system or
systems, existing upon adoption of this

Charter, for the retirement of officers or
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employees of the City, adoiated u‘hdei“

_any law or color of any law, including

but not limited to those retirement
systems established by Parts 1, 2 and 4
of Chapter 9 of Article 11 of the San José
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall continue until otherwise
provided by ordinance. ... However,
subject to other provisions of this
Article, the Council shall at all times
have the power and right to repeal or
amend any such retirement system or
systems, and to adopt or establish a new
or different plan or plans for all or any
officers or employees, it being the intent
that the foregoing sections of this Article
shall pLevall over the provisions of this
Section.”

Supnorting Evidence:
¢ RIN, Exh. G (1965 Charter).

48.

Section 902 of the San Jose City Charter
states: “the compensation of all City
appointive officers and employees,
except as otherwise provide in this
Charter, shall be fixed by the Council.”

-Supporting Evidence:
e RIN, Exh. A.

49.

City Charter section 602 states: “The
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance.”

Supporting Evidence:
¢ RIN, Exh. A
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City Charter section 1500 states:
“Except as heréinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City.”

Supporting Evidence:
e - RIN, Exh. A

51.

The City Council has enacted some
ordinances implementing Measure B.

Supnorting Evidence:

e Gurza Decl, Exhs. 54, 55
(Federated, Police and Fire
Ordinances).

52.

For the Federated Retirement System,
the Municipal Code provided in Section
3.28.340(E): “Upon the request of the
city council or on its own motion, the
board may make recommendations to
the city council regarding distribution, if
any, of the supplemental retiree benefit
reserve” to retirees and their survivors.
Further, “[tlhe city council, after
consideration of the recommendation of
the board, shall determine the
distribution, if any, of the supplemental
benefit reserve to said persons.”

Supporting Evidence:
e RIN, Exh. C.

53.

Beginning in 2010, City Council
resolutions suspended distribution of

- SRBR funds from the Federated

35
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B retnement plan for the ﬂscal }}6513 2010-
2011, 2011-2012, and 2012-2013.

Supportizg Evidence:
e RIN, Exhs.L,M,N

54.

For the Police and Fire Retirement
System, Municipal Code §3.36.580(D)(5)
stated: “Upon the approval of the
methodology by the City Council, the
Board shall make distributions in_
accordance with such methodology”

Sunporting Evidence:
¢ RIN,, Exh. D.

35.

‘Department Retirement Fund.”

In 2002, the City Council adopted
Resolution No. 70822, which approved
“The Methodology for the Distribution of
Moneys In the Supplemental Retirce
Benefit Reserve Of The Police and Fire

Supporting Evidence:
o RJIN., Exh. N,

56.

Beginning in 2010, the City Council
amended the Municipal Code for the
Police and Fire retirement plan to provide
that “there shall be no distribution during
calendar years 2010, 2011, 2012 or
during calendar year 2013 ...”
{Municipal Code section 3.36.580(D)(2)

Supporting Evidence:
e RIN,, Exh. D.

57.

In 1986 when the City Council
authorized the Federated SRBR, and in
2001, when the City Council authorized
the Police and Fire SRBR, the actuaries
reported that the City’s two pension
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Supporting Evidence:

RIN, Exh. O [November 22,

- 1985 Letter from Coaltes,

Herfurth & England, to Edward
F. Overton, Retirement and
Benefits Administrator, re:
SB650 Study]; Gurza Dec.,.
Exh 59 [Actuarial Valuation
Report, City of San José Police
and Fire Department Retirement
Plan, as of June 30, 2012, at p.

5 (showing plan overfunded at
114.8% as of June 30, 2001]

58. In 2010, 2011, and 2012, the actuaries
reported that the City’s two pension
funds had unfunded pension liabilities.

Supporting Evidence:

Gurza Dec., 49, Exhs. 58,59
[2012 Cheiron reports, Federated
Employees Retirement System at
p. 6, Police and Fire Department
Retirement Plan at p. 5, tables
showing unfunded pension
liabilities]

59. In2011, and 2012, the actuaries reported .

that the City’s two pension funds had

. “excess earnings” for the year — as
defined in the Municipal Code — to fund
the SRBR.

Supporting Evidence:

Gurza Dec., Exhs. 44, 45, 46, 47,
48.
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3. Constitutional Taking Of Private Pr 0])e1 ty Without Due Process, California
Constitution Article I, Section 7

~ (SJPOA third cause of action, AFSCME fourth cause of action, Sapien third cause of

action, Harris third cause of action, Mukhar third cause of action.)

Issue 3A: San José Charter 81506-A (Employee Additional Pension Contributions)

There is no triablé issue as to any material fact and Dcfendaﬁts are entitled to summary
adjudication as a matter of law that San José¢ Charter Section 1506-A does not violate Atticle I,
Section 7 6f the California Constitution and does not breéch any duty by Defendants to Plaintiffs.
The City Charter may require employees to pay additfonal pension contributions to defray pension
plan unfunded liabilities. Plaintiffs have no property interest in the City paymg for all pension

plan unfunded liabilities.

Section 1506-A (“Current Employees”)
of Measure B states:

(a) “Current Employees” means employees
of the City of San José as of the
effective date of this Act and who are
not covered under the Tier 2 Plan
(Section 8).

(b) Unless they voluntarily opt in to the
Voluntary Election Program (“VEP,”
described herein), Current Employees
shall have their compensation adjusted
through additional retirement
confributions in increments of 4% of
pensionable pay per year, up to a
maximum of 16%, buf not more than
50% of the costs to amortize any pension
unfunded liabilities, except for any
pension unfunded liabilities that may -
exist due to Tier 2 benefits in the future.
These contributions shall be in addition
to employees’ normal pension
contributions and contributions towards
retiree healthcare benefits,

(¢) The starting date for an employee’s
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compensation adjustment under thls

. Section shall be June 23, 2013,

regardless of whether the VEP has been
implemented. If the VEP has not been
implemented or any reason, the
compensation adjustments shall apply to
all Current Employees.

The compensation adjustment through
additional employee contributions for
Current Employees shall be calculated
separately for employees in the Police
and Fire Department Retirement Plan
and employees in the Federated City
Employees’ Retirement System.

The compensation adjustment shall be

" treated in the same manner as any other

employee contributions. Accordingly,
the voters intend these additional
payments to be made on a pre-tax basis
through payroll deductions pursuant to
applicable Internal Revenue Code
Sections. The additional contributions
shall be subject to withdrawal, return
and redeposit in the same manner as any
other employee contributions.

Supporting Evidence:

e Defendant’s Request for
Judicial Notice (“RIN™), Exh.
B, pp. 4-5 (“Measure B”).

On or around April 12, 1960, the voters
ratified Proposition A, which amended
the San José Charter to include Section
78b.

Supporting Evidence:

e RIN, Exh. E (California
Assembly Concurrent
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Resolution No. 17, adopted in
Assembly Jannary 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement™) of Article X).
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3.

Former San José Charter Section 78b
stated:

“Anything in Section 78a of the Charter
to the contrary notwithstanding, the
Council in its discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the
retirement plan established by said
Section 78a or any retirement plan or
plans established pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for

" eligible members of the police or fire -

department of the City of San José¢ ”
“all as the Council may deem proper and
subject to such conditions, restrictions,

 limitations, terms and other provisions

as the Council may deem proper;...”

Supporting Evidence:

e RIN, Exh. E (California
“Assembly Concurrent

Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary

- Powers of Council Respecting

4,

Retirement™) of Article X).

The ballot argument in favor of
Proposition A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE

60
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good

government to allow the City Council to -

be responsible for investigating
problems and deciding how to solve
them. []] THIS AMENDMENT IS
SIMPLE! Leave ali the technical details
up to-your City Council. They have a
staff to assist them including a very
capable City Attorney.”

Supporting Evidence:

e RIN, Exh, F (Ballot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San José , April 12, 1960,
including “Argument in Favor
of Proposition A™).

As adopted by the voters in 1965, the

. San José City Charter states at Section

1500:

Except as hereinafter otherwise

-provided, the Council shall provide, by

ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all
officers and employees. Subject to other
provisions of this Article, the Council
may at any time, or from time to time,
amend or otherwise change any
retirement plan or plans or adopt or
establish a new or different plan or
plans for all or any officers or
employees.”

Supporfing Evidence:

" e RIN, Exh. G (1965 Charter)
(emphasis added).

61

CASE NO. 1-12-CV-225926

SEPARATE STATEMENT OF UNDISPUTED FACTS
IN SUPPORT OF DEFENDANTS’ MOTION:FOR SUMMARY ADJUDICATION-




0 -1 N B W b

R =]

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

0.

'frz.-‘
g

Bt ot
As adopted by the voters in 1965, the

. San José City Charter states at Section

1503:

Any and all retirement system or
systems, existing upon adoption of this
Charter, for the retirement of officers or
employees of the City, adopted under
any law or color of any law, including
but not limited to those retivement
systems established by Parts 1,2 and 4

_of Chapter 9 of Article I of the San José

Municipal Code, are hereby confirmed, -
validated and declared legally effective
and shall continue until otherwise
provided by ordinance. ... However,
subject to other provisions of this
Article, the Council shall at all times
have the power and right to repeal or
amend any such retirement system or

. systems, and to adopt or establish a new

or different plan or plans for all or any
officers or employees, it being the intent
that the forégoing sections of this Article
shall prevail over the provisions of this
Section.”

Supporting Evidence:
o RIN, Exh. G (1965 Charter)
(emphasis added).

Section 902 of the San Jose City Charter
states: “the compensation of all City
appointive officers and employees,
except as otherwise provided in this
Charter, shall be fixed by the Council.”

Supporting Evidence:
e RIN, Exh, A.

City Charter section 602 states: “The
following acts of the Council shall be by
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ordinance: (
specific provision of this Charter or by
ordinance.”

Supporting FEvidence:
e RIN, Exh. A

and employees of the City.”

City Charter section 1500 states:
“Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers

Sapporiing Evidence:
e RJN, Exh. A

10.

The City Council has enacted some
ordinances implementing Measure B.

Supporting Evidence: -

e Gurza Decl, Exhs. 54, 55
(Federated, Police and Fire
Ordinances).

11,

In 2010, a Coalition of CityAunions
made a proposal to the City which
stated:

5.1.2. Additional Retirement
Contribution.

Effective June 27, 2010 through
June 28, 2011, all employees
will make additional retirement
contributions in an amount
equivalent to 10% of total
compensation effective June 27,
2010. The amounts so -
contributed will be applied to
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sub&dwe and thus leduce the
prior service contributions that
the City would otherwise be
required to make. The parties
specifically understand that this
agreement neither alters nor
conflicts with the City Charter
Section 1505(c) because under
this agreement, employees will
be subsidizing the City’s
Section 1505(c) required
contribution.

Supporting Evidence:
e Gurza Dec.,Y| 16-19, Exh. 2.

12.

Other union proposals, including
proposals by the SJPOA and IAFF, also
proposed that employees would pay
additional pension contributions to
defray pension plan unfunded pension
lLiabilities.

Supporting Evidence:
¢ Gurza Dec. 417, 18, Exhs. 3-6.

13‘

For the period 2010-201 1, the following
six unions agreed that their members
would pay additional ongoing and one
time employee pension contributions,
and accept wage reductions, totaling '
approximately 10% during fiscal year
2010-2011 to be used to defray pension
plan unfunded liabilities { except the
POA agreed only to a 5.25%. one time
additional pension contribution):

¢ Association of Engineers and
Architects (AEA) (plaintiff Mukhar is
president),

¢ Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

04
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¢ City Association of Management
. Personnel (CAMP)

o International Brotherhood of
Electrical Workers, Local 332
(IBEW)

¢ International Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in the Harris case)

* San José Police Officers Association
{plaintiff in the SJPOA case).

Supporting Evidence:

e  Gurza Dec.,Y 6, 24, Exhs. 11,
15, 17,23, 25, 29,

14, For the period 2010-2011, the following
unions either agreed to a wage reduction
or the City imposed a wage reduction:

--Association of Building, Mechanical
and Electric Inspectors (ABMEI)
--Association of Legal Professionals
(ALP).

--Executive Management and
Professional Employees (Unit 99), and
other unrepresented employees.

Supporting Evidence:

o  Gurza Dec.,,J25, Exhs. 9, 13,
32, 33.

15. The 2010-2011 Agreement MOA
between the City and AEA, states at
Section 10.1.1:

On-Going Additional Retirement
Contributions. Effective June 27, 2010,
all employees who are members of the
Federated City Employees’ Retirement
System will make additional retirement
contributions in the amount of 7.30% of
pensionable compensation, and the
amounts so contributed will be applied

G5 CASE NO. 1-12-CV-22359206

SEPARATE STATEMENT OF UNDISPUTED FACTS
IN SUPPORT OF DEFENDANTS’ MOTION.-FOR SUMMARY-ADRJUDICATION




t= -~ S > NERIE Y, SR S VORI . S

NI S T T NCRRE N S G S N S N S SOV :
S T N e S N T L = S T N 7 S R S A =

to reduce the contributions that the City

. would otherwise be required to make for

the pension unfunded Hability, which is
defined as all costs in both the regular
retirement fund and the cost-of-living
fund, except current service normal costs
in those funds. This additional
employee retirement contribution would
be in addition to the employee retirement
confribution rates that have been
approved by the Federated City
Employees’ Retirement System Board.
The intent of this additional retirement
contribution by employees is to reduce
the City’s required pension retirement
contribution rate by a commensurate
7.30% of pensionable compensation, as
iltustrated below . ..

Supporting Evidence:
e QGurza Dec.,J27, Exh, 11.

16.

The 2010-2011 MOA between the City
and AFEA, also agreed to employees
making an additional one time pension
contribution “in the amount of 3.53% of
pensionable compensation, and the
amounts so contributed will be applied
to reduce the contributions that the City
would otherwise be required to make
during that time period for the pension
unfunded liability....” (Section 10.1.2)

Supporting Evidence:
e (Gurza Dec., 428, Exh, 11.

o

17.

The 2010-2011 MOA between the City
and AEA stated in connection with
employees paying additional pension
contributions: “The parties understand
that in order to implement this
provision, an amendment must be made
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Retirement System that requires an
ordinance amending the San Jose
Municipal Code.” (/d. at Section
10.1.4)) '

}

‘Supporting Evidence:
e Gurza Dec.,27, Exh, 11
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The City’s 2010-2011 agreements with
the following unions stated in i
connection with employees paying
additional pension contributions “The i
parties understand that in order to
implement this provision, an amendment
must be made to the Federated
Employees’ Retirement System that
requires an ordinance amending the San
Jose Municipal Code” or “The parties
understand that in order to implement
this provision, an amendment must be
made to the Police and Fire Department
Retirement Plan that requires an
ordinance amending the san Jose
Municipal Code.”

» Association of Engineers and
Axrchitects (AEA) (plaintiff Mukhar is
president),

e Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

o City Association of Management
Personnel (CAMP)

s International Brotherhood of
Electrical Workers, Local 332
(IBEW) '

e International Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in the Harris case)

s San José Police Officers Association
(plaintiff in the STPOA case).

Supporting Evidence:
e Gurza Dec., 6, 28, Exhs. 11,
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19, 'In 2011, the City reached agreements
with the following unions for their
. members to accept an approximate 10%
wage reduction for the period 2011-
2012:

Association of Engineers and
Architects (AEA) (plaintiff Mukhar is
president),

Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

City Association of Management
Personnel (CAMP)

International Brotherhood of
Electrical Workers, Local 332
(IBEW)

International Union of Operating
Engineers, Local No. 3 (representing

plaintiffs in the Harris case)

San José Police Officers Association
(plaintiff in the SJPOA case).
International Association of
Firefighters, Local 230;

Supporting Evidence:

e Gurza Dec., §30, Exhs..
10, 12, 14, 16, 18, 20, 22, 24, 26,
28, 30, 31, 34.

20. In 2011, the City imposed a Last, Best
and Final Offer on plaintiff AFSCME
for an approximate 12% wage reduction
for the period 2011-2012.

- Supporting Evidence:

& Gurza Dec,, 4 26, Exhs. 20, 28

SEPARATE STATEMENT OF UNDISPUTED FACTS
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employees, the Municipal
Code provides: “Notwithstanding any
other provisions of this Part 6 or of
Chapter 3.44, members of this system
shall make such additional retirement
contributions as may be required by
resolution adopted by the city council or
by executed agreement with a
recognized bargaining unit,” -(Municipal
Code 3.28.755)

- Supporting Evidence:

e RIN, Exh. C, (Municipal Code,
Chapter 3.28).

22,

Under the Municipal Code for Police
and Fire Plan employees.

. Police and Fire Plan employees
not subject to interest arbitration, “shail
make such additional retirement
contributions as may be required by
resolution adopted by the city council or
by executed agreement with a
recognized bargaining unit.” (Municipal
Code 3.36.1525(A).)

¢  Police and Fire Plan employees
subject to interest arbitration, “shall
make such additional retirement
contributions for fiscal years 2010-2011
as may be required by executed
agreement with a recognized bargaining
unit or binding order of arbitration.”
(Municipal Code 3.36.1525(B).)

Supporting Evidence:

e RIJN, Exh. D, (Municipal Code,
Chapter 3.36).
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Issue 3B: San José Charter §1512-A (Employee Retiree Healthcare Contributions)

There is no triable issue as to any material fact and Defendants are entitled to judgment as a matter
of law that San José Charter Section 15 12-A does not violate Article I, Section 7 of the California
Constitution and does not breach any duty by Defendants to Plaintiffs. The City Charter may
require .employees to make contributioné towards unfunded liabilities to pay for their retirce
healthcare. Plaintiffs have no property interest in the City paying for all unfunded liabilities for

retiree healthcare.

S )
23. San José Charter Section 1512-A states:

“Existing and new employees must
contribute a minimum of 50% of the cost
of retiree healthcare, including both
‘normal cost and unfunded liabilities.”

Supporting Evidence:
¢ RIJIN, Exh, B,

24. On or around April 12, 1960, the voters
-ratified Proposition A, which amended
the San José Charter to include Section
“78b. - o

Suppeorting Evidence:

¢ RJN, Exh. E (California
Assembly Concurrent
Resolution No, 17, adopted in
Assembly January 18, 1961,
approving amendment of
‘Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement™) of Article X).
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25. Former San José Charter Section 78b

stated: _

“Anything in Section 78a of the Charter
to the contrary notwithstanding, the
Coungil in its discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the
retirement plan established by said
Section 78a or any retirement plan or
plans established pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
department of the City of San José ” ...
“all as the Council may deem proper and
subject to such conditions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;...” -

Supporting Evidence:

e RIN, Exh, E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to.include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement™) of Article X).

26. The ballot argument in favor of

Proposition A stated:

“THIS AMENDMENT GIVES .
DISCRETIONARY POWERS TO THE
CITY COUNCIL! Ttis good
government to allow the City Council to
be responsible {or investigating
problems and deciding how to solve
them. [f] THIS AMENDMENT IS

SIMPLE! Leave all the technical details

up to your City Council. They have a
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staff to assist them including a very
capable City Attorney.,”

Supporting Evidence:

o RIJN, Exh. F (Ballot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San Jos¢ , April 12, 1960,
including “Argument in Favor
of Proposition A”).

27, As adopted by the voters in 1965, the

San José City Charter states at Section
1500:

Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all
officers and employees. Subject to other
provisions of this Article, the Council
may at any time, or from time to time,
amend or otherwise change any
retirement plan or plans or adopft or
establish a new or different plan or
plans for all or any officers or
employees.”

Supporting Evidence:

e - RIN, Exh. G (1965 Charter)
(emphasis added).

28. As adopted by the voters in 1965, the

San José City Charter states at Section
1503:

Any and all retirement system or
Systems, existing upon adoption of this
Charter, for the retirement of officers or
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any law or color of any law, including
but not limited to those retirement
systems established by Parts 1, 2 and 4
of Chapter 9 of Article II of the San José
Maunicipal Code, are hereby confirmed,
validated and declared legally effective
and shall continue until otherwise
provided by ordinance, ... However,
subject to other provisions of this
Article, the Council shall at all times
have the power and right to repeal or
amend any such retirement system or
systems, and to adopt or establish a new

~or different plan or plans for all or any

officers or employees, it being the intent
that the foregoing sections of this Article
shall prevail over the provisions of this
Section.”

Supporting Evidence:
e RIN, Exh. G (1965 Charter).

29.

Section 902 of the San Jose City Charter
states: “the compensation of all City
appointive officers and employees,
except as otherwise provide in this
Charter, shall be fixed by the Council.”

Supporting Evidence:
¢ RIN, Exh. A.

30.

City Charter section 602 states: “The
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance.” '
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Supporting Evidence:
e RIN,Exh A

31.

City Charter section 1500 states:
“Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City.”

Supporting Evidence:
¢ RIN, Exh. A

32.

The City Council has enacted some
ordinances implementing Measure B.

Supporting Evidence:

e Gurza Decl, Exhs. 54, 55
(Federated, Police and Fire
Ordinances).

33.

Municipal Code §3.28.385(C) provides:

“Contributions for other medical benefits
shall be made by the City and the
members in the ratio of one-to-one.”

Supporting Evidence:
e RIJN, Exh. C.

34.

Municipal Code §3.36.575(D) provides:

“Contributions for other benefits
provided through the medical benefits
account shall be made by the city and the
members on the ratio of one-to-one.”
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Supporting Evidence:

e RIN, Exh.D.

35.

In 2007, City staff submitted a
memorandum to the City Council,
attaching actuarial reports, concerning
the GASB standards for Other Post-
Employment Benefits.

Supporting Evidence:

e QGurza Dec,, 1] 35-37, Exhs, 36,
37, 38.

36.

Beginning in 2009, the City reached
agreement with the following City
unions for employees to make annual
contributions, increasing incrementally
each year, to fund up to 50% of the
unfunded liabilities of retiree healthcare
costs.

--Association of Building, Mechanical
and Electrical Inspectors (ABMEI),
--Association of Engineers and
Architects, IFPTE Local 21 (AEA Units
41/42 and 43),

--Association of Maintenance
Supervisory Personnel (AMSP),

--City Association of Management
Personnel (CAMP),

--International Brotherhood of Electrlcal
Workers, Local No. 332 (IBEW);
--Municipal Employees’ Federation,
AFSCME Local 101 (MEF)
--Confidential Employees Association,
AFSCME Local 101 (CEO);
--International Association of
Firefighters, Local 230; :
--San José Police Officers Association.

Supporting Evidence:

o Gurza Dec. Y439, Exhs. 21, 39,
40, 41
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37. The Clty S agreement w1th AEA stated:

“The City and Employee Organization

agree to transition from the current
partial pre-funding of retiree medical -
and dental healthcare benefits (referred
to as the “policy method’) to prefunding
of the full Annual Required
Contribution (ARC) for the retiree
healthcare plan (“Plan”). The transition
shall be accomplished by phasing into
fully funding the ARC over a period of
five (5) years beginning June 28, 2009,
The Plan’s initial unfunded retirec
healthcare liability shall be fully
amortized over a thirty year period so
that it shall be paid by June 30, 2039
(closed amortization). ....The City and
Plan members (active employees) shall
contribute to funding the ARC in the
ratio currently provided under Section
3.28.380(C)(1) and (3) of the San José
Municipal Code. Specifically,
contributions for retiree medical benefits
shall be made by the City and members
in the ratio of one-to-one, Contributions
for retiree dental benefits shall be made
by the City and members in the ratio of
eight-to-three. . . ., The Municipal Code
and/or applicable plan documents shall
be amended in accmdance with the
above,

Supporting Evidence;

e Gurza Dec. 32 Exh. 40, AEA,
Section 12.1,

38.

The AEA agreement further stated:

The payments of the full ARC were to
be phased in incrementally but; “[B]y
the end of the five year phase-in, the
City and plan members shall be
contributing the full Annual Required
Contribution in the ratio currently
provided under Section 3.28.380 (C) (1)
and (3) of the San José Municipal
Code.”
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Supporting Evidence:

e Gurza Decl,, § 41, Exh. 39,
AEA, §12.3.

39. The provisions from the AEA agreement

- Association of Management Personnel

on payments towards the full ARC is the
same or substantially similar to the text
in City agreements with the following
unions: -

Association of Building, Mechanical
and Electrical Inspectors (ABMEI),
Association of Engineers and Architects,
IFPTE Local 21 (AEA Units 41/42 and
43), Association of Maintenance
Supervisory Personnel (AMSP), City

(CAMP), International Brotherhood of
Electrical Workers, Local No. 332
(IBEW); Municipal Employees’
Federation, AFSCME Local 101 (MEF);
Confidential Employees Association,
AESCME Local 101 (CEO).

Supporting Evidence:

e Gurza Dec., § 43, Exhs. 39, 40, )
41, ’

40.

The SIPOA and Firefighters agreements
on payment of the ARC cap the
contribution towards paying the full
ARC at 10% of pensionable pay and
provide for meet and confer and dispute
resolution procedures for amounts over
that percentage.

Supporting Evidence:
e  Gurza Dec.,, | 44, Exhs.

21[Firefighters], Exh.
41[SIPOAL
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- imposed upon OFE#3 the requirement
that its members make increased
contributions, incrementally, towards
paying the full ARC.

Supporting Evidence:

Gurza Dec., 43, Exh. 42, 43
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adjudication as a matter of law that San José Charter Section 1511-A does not violate Article I,
Section 7 of the California Constitution and does not breach any duty by Defendants to Plaintiffs.
The Supplemental Retiree Benefits Reserve was a discretionary benefit. Plaintiffs have no

property righit to the continuation of or payments from the SRBR.

Issue 3C: San José Charter §1511-A (Supplemental Retii’ee Beneﬂt Reserve)

There is no triable issue as to any material {act and Defendants are entitled to summary

42.

'Suppo_rting Evidence:

£ SpAy _,‘u 5 ".7 : :mﬂ' _ﬁ» 59@
Section 1511-A (“Supplémental
Payments to Retirees”) of Measure B
states:

.w\"'«'v‘

The Supplemental Retiree Benefit
Reserve (“SRBR” shall be discontinued,
and the assets returned to the appropriate
retirement trust fund. Any supplemental
payments to retirees in addition to the
benefits authorized herein shall not be
funded from plan assets. .

¢ RIJN, Exh. B.

43,

On or around April 12, 1960, the voters
ratified Proposition A, which amended
the San José Charfer to include Section
78b.

Supporting Evidence:

e RIN, Exh. E (California
- Assembly Concurrent

Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement”) of Article X).
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44, Fonner San José Charter Sectlon 78b

stated:

“Anything in Section 78a of the Charter
to the contrary notwithstanding, the
Council in its discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the
retirement plan established by said
Section 78a or any retirement plan or
plans established pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
department of the City of San José ™
“all as the Council may deem proper and

subject to such conditions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;...”

Supporting Evidence:

¢ RIN, Exh. E (California
Assembly Concurtent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
‘Section 78b (“Discretionary
Powers of Council Respecting
Retirement”) of Article X).

The ballot argument in favor of
Proposition A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! Ttis good
governiment to allow the City Council to
be responsible for investigating
problems and deciding how to solve
them. [f] THIS AMENDMENT IS
SIMPLE! Leave all the technical details
up to your City Council. They have a

80
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capable City Attorney.”

Supporting Evidence:

e RIN, Exh. F (Ballot Pamphlet -
-for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San José , April 12, 1960,
including “Argument in Favor
of Proposition A™).

46.

As adopted by the voters in 1965, the
San José City Charter states at Section
1500:

Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or

* plans need not be the same for all

officers and employees. Subject to other
provisions of this Article, the Council
may at any time, or from time to time,
amend or otherwise change any
retirement plan or plans or adopt or
establish a new or different plan or
plans for all or any officers or
employees.”

Supporting Evidence:

e RIN, Exh, G (1965 Charter)
(emphasis added).

47.

As adopted by the voters in 1965, the
San José City Charter states at Section
1503:

Any and all retirement system or
systems, existing upon adoption of this
Charter, for the retirement of officers or

31
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" shall prevall over the provisions of thrs

employees of the C1ty, adopted undm
any law or color of any law, including
but not limited to those retirement
systems established by Parts 1, 2 and 4
of Chapter 9 of Article Il of the San José
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall continue until otherwise
provided by ordinance. ... However,
subject to other provisions of this
Article, the Council shall at all times
have the power and right to repeal or
amend any such retirement system or
systems, and to adopt or establish a new
or different plan or plans for all or any
officers or employees, it being the intent
that the foregoing sections of this Article

Section.”

Suppm‘ting Evidence:
e RN, Exh. G (1965 Charter).

43.

Section 902 of the San Jose City Charter
states: “the compensation of all City
appointive officers and employees,
except as otherwise provide in this
Charter, shall be fixed by the Council.”

Supporting Evidence;
e RIN, Exh. A.

49,

City Charter section 602 states: “The
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance.”

Supporting FEvidence:
e RIN, Exh. A
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“Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City.”

Supportipg Evidence:
e RIN, Exh. A

51.

The City Council has enacted some
ordinances implementing Measure B.

Supporting Evidence:
o Gurza Decl, Exhs. 54, 55
(Federated, Police and Fire
Ordinances). '

52.

For the Federated Retirement System,
the Municipal Code provided in Section
3.28.340(E): “Upon the request of the
city council or on its own motion, the
board may make recommendations to
the city council regarding distribution, if
any, of the supplemental retiree benefit
reserve” to retirees and their survivors.
Further, “[t]he city council, after
consideration of the recommendation of
the board, shall determine the
distribution, if any, of the supplemental
benefit reserve to said persons.”

Supporting Evidence:
¢ RIN, Exh, C,

53.

Beginning in 2010, City Council

~ resolutions suspended distribution of

SRBR funds from the Federated
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1et1rement plan for the fiscal years 2010-
2011, 2011-2012, and 2012-2013,

Supporting Evidence:
e RN, Exhs.L,M,N

N - LY T S VO N

54, For the Police and Fire Retirement
System, Municipal Code §3.36.580(D)(5)
stated: “Upon the approval of the
methodology by the City Council, the
Board shall make distributions in
accordance with such methodology”

Supporting Evidence:
e RIN.,, Exh.D:

55. In 2002, the City Council adopted
Resolution No, 70822, which approved .
“The Methodology for the Distribution of
Moneys In the Supplemental Retiree
Benefit Reserve Of The Police and Tue
Department Retirement Fund.”

Supporting Fvidence:
e RIN,, Exh.N.

56. Beginning in 2010, the City Council
-~ amended the Municipal Code for the
Police and Fire retirement plan to provide
that “there shall be no distribution during
calendar years 2010, 2011, 2012 or
during calendar year 2013 ...”
{(Municipal Code section 3.36.580(D)(2)

Supporting Evidence:
e RIN., Exh.D.

57. - In 1986 when the City Council
authorized the Federated SRBR, and in
2001, when the City Council authorized
the Police and Fire SRBR, the actuaries
reported that the City’s two pension

84
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Supporting Evidence:

RIJN, Exh. O [November 22,
1985 Letter from Coates,
Herfurth & England, to Edward
F. Overton, Retirement and
Benefits Administrator, re:

- SB650 Study]; Gurza Dec.,

Exh 59 [Actuarial Valuation
Report, City of San José Police
and Fire Department Retirement
Plan, as of June 30, 2012, at p.

5 (showing plan overfunded at
114,8% as of June 30, 2001]

58, In2010,2011, and 2012, the actuaries
reported that the City’s two pension
funds had unfunded pension labilities.

Supporting Evidence:

Gurza Dec., ] 49, Exhs. 58, 59
[2012 Cheiron feports, Federated
Employees Retirement System at
p. 6, Police and Fire Department
Retirement Plan at p. 3, tables
showing unfunded pension
liabilities]

59. In2011, and 2012, the actuaries reported
that the City’s two pension funds had
“excess earnings” for the year —as
defined in the Municipal Code — to fund
the SRBR. ~

Supporiing Evidence:

Gurza Dec., Exhs. 44, 45, 46, 47,
48.
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adjudication as a matter of law that San José Charter Section 1506-A is not a violation of
promissory or equitable estoppel and does not breach any duty by Defendants to Plaintiff. The
City Charter may require employees to pay additional pension contributions to defray pension plan

unfunded liabilities. The City made no legally binding promise to pay for all pension plan

4, Promissory And Equitable Estoppel

(AFSCME eighth cause of action.)

Issue 4A: San José Charter §1506-A (Emplovee Additional Pension Contributions)

There is no triable issue as to any material fact and Defendants are entitled to summary

unfunded liabilities.

(b)

(©)

"of Measure B states:

fata : G S T
& B inms £

Section 1506-A (“Current Empioyees”)

“Current Employees” means employees
of the City of San José as of the
effective date of this Act and who are
not covered under the Tier 2 Plan
(Section 8). ’

Unless they voluntarily opt in to the
Voluntary Election Program (“VEP,”
described herein), Current Employees
shall have their compensation adjusted
through additional retirement
contributions in increments of 4% of
pensionable pay per year, up to a
maximum of 16%, but not more than
50% of the costs to amortize any pension
unfunded liabilities, except for any
pension unfunded liabilities that may
exist due to Tier 2 benefits in the future.
These contributions shall be in addition
to employees’ normal pension
contributions and contributions towards
retiree healthcare benefits.

The starting date for an employee’s
compensation adjustment under this
Section shall be June 23, 2013,
regardless of whether the VEP has been

86
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(d)

implemented or any reason, the
compensation adjustments shall apply to
all Current Employees.

The compensation adjustment through
additional employee contributions for
Current Employees shall be calculated
separately for employees in the Police
and Fire Department Retirement Plan
and employees in the Federated City

Employees’ Retirement System,

The compensation adjustment shall be
treated in the same manner as any other
employee contributions. Accordingly,
the voters intend these additional
payments to be made on a pre-tax basis
through payroll deductions pursuant to
applicable Internal Revenue Code .
Sections. The additional contributions
shall be subject to withdrawal, return
and redeposit in the same manner as any
other employee contributions.

Supporting Evidence:

¢  Defendant’s Request for
Judicial Notice (“RIN”), Exh.
B, pp. 4-5 (“Measure B”).

On or around April 12, 1960, the voters
ratified Proposition A, which amended
the San José Charter to include Section
78b.

Supporting Evidence:

e RIN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly Januvary 18, 1961,
approving amendment of
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Section 78b/(“Discretionary
Powers of Council Respecting
Retirement”} of Article X).

3‘

Former San José Charter Section 78b |
stated: ' . :

“Anything in Section 78a of the Charter
‘to the contrary notwithstanding, the
Council in its discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the
retirement plan established by said
Section 78a or any retirement plan or
plans established pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
department of the City of San José ” ...
“all as the Council may deem proper and
subject to such conditions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;...”

Supporting Evidence:

¢ RIJN, Exh. E (California

‘ Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement”) of Article X).

4,

The ballot argument in favor of
Proposition A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! Itis good
government to allow thie City Council to
be responsible for investigating

88

CASENGQ. 1-12-CV-225926

SEPARATE STATEMENT OF UNDISPUTED FACTS

IN SUPPORT OF DEFENDANTS® MOTION FOR SUMMARY-ADJUDICATION




L T - SC TR O

~ N

10
11
12
13
14
15

16
17
18
19
20
21
2
23
24

251

26
27
28

ploblems and demdmg how to solve
" them. [f] THIS AMENDMENT IS
SIMPLE! Leave all the technical details
up to your City Council. They havea
staff to assist them including a very
capable City Attorney.”

Supporting Evidence:

- o RIN, Exh. F (Ballot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San José , April 12, 1960,
including “Argument in Favor
of Proposition A”).

As adopted by the voters in 1965, the
San José City Chartel states at Section
1500:

Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all
officers and employees. Subject fo other
provisions of this Article, the Council
may at any time, or from time fo time,
amend or otherwise change any
retirement plan or plans or adopt or
establish a new or different plan or
plans for all or any officers or
employees.”

Supporting Evidence:

e RIN, Exh. G (1965 Charter)
{emphasis added).

As adopted by the voters in 1965, the
San José City Charter states at Section
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" Any and all retirement system or
systems, existing upon adoption of this
Charter, for the retirernent of officers or
employees of the City, adopted under
any law or color of any law, including
but not limited to those retirement
systems established by Parts 1,2 and 4
of Chapter 9 of Article 11 of the San José
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall continue until otherwise
provided by ordinance. ... However,
subject to other provisions of this
Axticle, the Council shall at all times
have the power and right to repeal or
amend any such retirement system or
systems, and to adopt or establish a new
or different plan or plans for all or any
officers or employees, it being the intent
that the foregoing sections of this Article
shall prevail over the pl ovisions.of this
Section.”

Supporting Evidence:

e RIN, Exh. G (1965 Charter)
_(emphasis added).

Section 902 of the San Jose City Charter
states: “the compensation of all City
appointive officers and employees,
except as otherwise provided in this
Charter, shall be fixed by the Council.”

Supporting Evidence:
¢ RIJN, Exh, A.

City Charter section 602 states: “The
following acts of the Council shall be by
ordinance: - (&) Those acts required by
specific provision of this Charter or by

90
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ordinance.”

Supporting Evidcnce: :
e RIN, Exh. A

City Charter section 1500 states:
“Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,

- establishment and maintenance of a

retirement plan or plans for all officers
and employees of the City.”

Supporting Evidence: ’
e RIN,Exh. A

10.

The City Council has enacted some *
ordinances implementing Measure B.

Supporting Bvidence:

¢ Gurza Decl, Exhs. 54, 55 '
(Federated, Police and Fire
Ordinances).

11.

In 2010, a Coalition of City unions
made a pioposal to the City which
stated: :

5.1.2. Additional Retnement
Contribution.

Effective June 27, 2010 through
June 28, 2011, all employees
will make additional retirement
contributions in an amount
equivalent to 10% of total
compensation effective June 27,
2010. The amounts so
contributed will be applied to
subsidize and thus reduce the
prior service contributions {hat
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the C1ty would othewvlse be
required to make. The parties
specifically understand that this
agreement neither alters nor
conflicts with the City Charter
Section 1505(c) because under
this agreement, employees will
be subsidizing the City’s
Section 1505(c) required
contribution.

Supporting Evidence:
e (Gurza Dec. 16-19, Exh. 2.

12, Other union proposals, including |

proposals by the STPOA and IAFF, also
proposed that employees would pay
additional pensmn contributions to
defray pension plan unfunded pension
liabilities.

Supporting Evidence: ‘
e Gurza Dec. {17, 18, Exhs. 3-6.

13.

For the period 2010-2011, the following
six unions agreed that their members
would pay additional ongoing and one
time employee pension contributions,
and accept wage reductions, totaling
approximately 10% during fiscal year
2010-2011 to be used to defray pension
plan unfunded liabilities ( except the
POA agreed only to a 5.25%. one time
additional pension contribution):

s Association of Engineers and
Architects (AEA) (plaintiff Mukhar is
president), A

* Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

* (City Association of Management
Personuel (CAMP)

CASE NO. [-12-CV-225926
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. Inte;national Blothcrhood of

Electrical Workers, Local 332
(IBEW)

s International Union of Operating

Engineers, Local No. 3 (representing
plaintiffs in the Harris case)

. San José Police Officers Associahon

(plaintiff in the STPOA case).

Supporting Evidence:

e  Gurza Dec.,Y{ 6, 24, Exhs. 11,
15,17,23,25,29.. :

14,

For the period 2010-2011, the following
unions either agreed to a wage reduction
or the City imposed a wage reduction:

--Association of Building, Mechanical
and Electric Inspectors (ABMEI)
--Association of Legal Professionals

" (ALP).

--Executive Management and
Professional Employees (Unit 99), and
other unrepresented employees.

~Supporting Evidence:

¢  Gurza Dec.,§25, Exhs. 9, 13,
32,33,

15.

The 2010-2011 Agreement MOA
between the City and AEA, states at
Section 10.1.1:

On-Going Additional Retirement
Contributions. Effective June 27, 2010,
all employces who are members of the
Federated City Employees’ Retirement
System will make additional retirement
contributions in the amount of 7.30% of
pensionable compensation, and the
amounts so contributed will be applied
to reduce the contributions that the City
would otherwise be required to make for

93
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defined as all costs in both the regular
retirement fund and the cost-of-living
fund, except current service normal costs
in those funds. This additional =
employee retirement contribution would
be in addition to the employee retivement
contribution rates that have been
approved by the Federated City
Employees’ Retirement System Board.
The intent of this additional retirement
contribution by employees is to reduce
the City’s required pension retirement
contribution rate by a commensurate
7.30% of pensionable compensation, as
illustrated below . . .

Supnor‘ting Evidence:
e Gurza Dec.,§27, Exh, 11.

16.

The 2010-2011 MOA between the City
and AEA, also agreed to employees
making an additional one time pension
contribution “in the amount of 3.53% of
pensionable compensation, and the
amounts so contributed will be applied
to reduce the contributions that the City
would otherwise be required to make
during that time period for the pension
unfunded liability....” (Section10.1.2)

Supporting Evidence:”
e  Gurza Dec.,928, Exh, 11.

17.

The 2010-2011 MOA between the City
and AEA stated in connection with
employees paying additional pension
contributions: “The parties understand
that in order to implement this
provision, an amendment must be made
to the Federated City Employees’
Retirement System that requires an
ordinance amending the San Jose

94
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10.1.4))

Supporting Evidence:

¢ Guiza Dec.,§27, Exh, 11

18.

The City’s 2010-2011 agreements with
the following unions stated in
connection with employees paying
additional pension contributions “The
parties understand that in order to
implement this provision, an amendment
must be made to the Federated
Employees’ Retirement System that
requires an ordinance amending the San
Jose Municipal Code” or “The parties
understand that in order to implement
this provision, an amendment must be
made to the Police and Fire Department
Retirement Plan that requires an
ordinance amendlng the san Jose
Municipal Code

Supporting Evidence:

Assoaanon of Engineers and
Acrchitects (AEA) (plaintiff Mukhar is
president),

Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

City Association of Management
Personnel (CAMP)

International Brotherhood of
Electrical Workers, Local 332
(IBEW) ,
International Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in the Harris case)

San José Police Officers Association
(plaintiff in the SJPOA case).

¢ Gurza Deé.,ﬁ 6, 28, Exhs. 11,
15,17, 23, 25, 29.
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-w1th the following unions for their

members to accept an approximate 10%
wage reduction for the period 2011-
2012: ’

* Association of Engineers and
Architects (AEA) (plaintiff Mukhar is
president),

¢ Association of Maintenance
Supervisory Personnel (AMSP)

_ (plaintiff Dapp is president)

» City Association of Management
Personnel (CAMP)

¢ International Brotherhood of

. Electrical Workers, Local 332
(IBEW)

* International Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in the Harris case)

* San José Police Officers Association
(plaintiff in the SJPOA case).

e International Association of

Firefighters, Local 230;

Supporting Evidence:

e Gurza Dec., 430, Exhs.
10, 12, 14, 16, 18, 20, 22, 24, 26,
28, 30, 31, 34.

20.
. and Final Offer on plaintiff AFSCME

In 2011, the City imposed a Last, Best

for an approximate 12% wage reduction
for the period 2011-2012.

Supporting Evidence: '
¢ Gurza Dec,, 426, Exhs. 20, 28

21.

For Federated employees, the Municipal
Code provides: “Notwithstanding any
other provisions of this Part 6 or of
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Chapter 3.44, membe

rs of this system
shall make such additional retirement
contributions as may be required by
resolution adopted by the city council or
by executed agreement with a

recognized bargaining unit.” (Municipal

Code 3.28.755)

Supporting Evidence:

e RIN, Exh. C, (Municipal Code,
Chapter 3.28). _

22,

Under the Municipal Code for Police
and Fire Plan employees.

. Police and Fire Plan employees
not subject to interest arbitration, “shall
make such additional retirement
contributions as may be required by
resolution adopted by the city council or
by executed agreement with a

recognized bargaining unif,” (M_unicipal :

Code 3.36.1525(A).)

* " Police and Fire Plan employees
subject to interest arbitration, “shall
make such additional retirement '
contributions for fiscal years 2010-2011
as may- be required by executed

agreement with a recognized bargaining

unit or binding order of arbitration.”
{Municipal Code 3.36.1525(B).)

Supporting Evidence:

e RIN, Exh. D, Municipal Code,
Chapter 3.36).
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Issue 4B: San José Charter §1512-A (Employee Retiree Healthcare Confributions)

contrary.

23. San José Charter Section 1512-A states:
“Existing and new employees must
of retiree healthcare, including both

normal cost and unfunded liabilities.”

Supporting Evidence:
e RIN, Exh. B.

contribute a minimum of 50% of the cost -

There is no triable issue as to any material fact and Defendants are entitled to summary
adjudlcatlon as a matter of law that San José Charter Section 1512-A isnot a v1olat10n of
promissory or equitable estoppel and does not violate and does not breach any duty by Defendants .
to Plaintiff. The City Charter may require emponees to make contributions towards unfunded

liabilities to pay for their retiree healthcare. The City made no legally binding promise to the

24. On or around April 12, 1960, the voters
ratified Proposition A, which amended
- the San José Charter to include Sectlon
78b.

Supporting Evidence:

e RIJIN, Exh. E (California
Assembly Concurrent :
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement”) of Article X).

25. Former San José Charter Section 78b
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“Anything in Section 78a of the Charter
to the contrary notwithstanding, the
Council in its discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the
retivement plan established by said
Section 78a or any retirement plan or
plans established pursuant to said
Section 78a, or adopt or established a _
new or different plan or plans for . . -
eligible members of the police or fire
department of the City of San José ” ...
“all as the Council may deem proper and

" subject to such conditions, restrictions,
limitations, terms and other provisions
as the Couineil may deem proper;...”

4

Supporting Evidence:

e RIJN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement”) of Article X).

26. The ballot argument in favor of
Proposition A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! Itis good :
government to allow the City Council to
be responsible for investigating
problems and deciding how to solve
them. [Y] THIS AMENDMENT IS
SIMPLE! Leave all the technical details
up to your City Council. They have a
staff to assist them including a very
capable City Attorney.”
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Supporting Evid{anée:

e RJN, Exh. F (Ballot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San José , April 12, 1960,
iricluding “Argument in Favor
of Proposition A”).

27.

As adopted by the voters in 1965, the
San José City Charter states at Section
1500:

Except as hereinafler otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all
officers and employees. Subject to other
provisions of this Article, the Council
may at any time, or from time fo time,
amend or otherwise change any
retirement plan ov plans or adopt or
establish a new or different plan or
plans for all or any officers or
employees.”

Supporting Evidence:

e RIN, Exh. G (1965 Charter)
(emphasis added).

28.

As adopted by the voters in 1965, the
San José City Charter states at Section
1503: '

Any and all retirement system or
systems, existing upon adoption of this
Charter, for the retirement of officers or
employees of the City, adopted under
any law or color of any law, including
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“have the power and right to repeal or

- systems, and to adopt or establish a new - =

but not hmtted to those retlrement
systemns established by Parts 1, 2 and 4
of Chapter 9 of Atticle IT of the San José
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall continue until otherwise
provided by ordinance. ... However,
subject to other provisions of this
Article, the Council shall at all times

amend any such retirement system or

or different plan or plans for all or any
officers or employees, it being the intent -
that the foregoing sections of this Article
shall prevail over the provisions of this
Section.”

Supporting Evidence:
¢ RIN, Exh, G (1965 Charter).

29,

Section 902 of the San Jose City Chatrter
states: “the compensation of all City
appointive officers and employees,
except as otherwise provide in this
Charter, shall be fixed by the Council.”

Supporting Evidence:
¢ RIN, Exh, A.

.30,

City Charter section 602 states: “The
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance.”

Supporting Evidence:
e RIJN, Exh. A
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31.

City Charter section 1500 states:
“Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City.” .

Supporting Evidence:
e RIN,Exh. A

32.

The City Council has enacted some
ordinances implementing Measure B,

Supporting Evidence:

¢ (Gurza Decl, Exhs. 54, 55
(Federated, Police and Fire
Ordinances).

!

33.

Municipat Code §3.28.385(C) provides: S

“Contributions for other medical benefits
shall be made by the City and the
members in the ratio of one-to-one.”

Supporting Evidence:
e RIN, Exh. C.

34.

Municipal Code §3.36.575(D) provides:

“Contributions for other benefits
provided through the medical benefits
account shall be made by the city and the
members on the ratio of one-fo-one.”

Supporting Evidence:
e RIN, Exh. D.
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-attaching actuarial reports, concerning

In 2007, City staff submitted a
memorandum to the City Council,

the GASB standards for Other Post-
Employment Benefits. )

Supporting Evidence:

e Gurza Dec., 1§ 35-37, Exhs, 36,
37, 38. ) o

-36.

Beginning in 2009, the City reached
agreement with the following City
unions for employees to make annual
confributions, increasing incrementally
each year, to fund up to 50% of the
unfunded liabilities of retiree healthear
costs, -

--Association of Building, Mechanical
and Electrical Inspectors (ABMEI),
--Association of Engineers and :
Architects, IFPTE Local 21 (AEA Units
41/42 and 43),

--Association of Maintenance
Supetvisory Personnel (AMSP),

--City Association of Management
Personnel (CAME),

--International Brotherhood of Electrical
Workers, Local No. 332 (IBEW);
--Municipal Employees’ Federation,
AFSCME Local 101 (MEF)
--Confidential Employees: Association,
AFSCME Local 101 (CEO);
--International Association of
Firefighters, Local 230;

--8an José Police Officers Association.

Supporting Evidence:

e Gurza Dec. Y39, Exhs. 21, 39,
40,41,

37,

The City’s agreement with AEA stated:

The City and Employee Organization
agree to transition from the current
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partial pre-funding of retiree medical
and dental healthcare benefits (referred-
to as the “policy method”) to prefunding
of the full Annual Required

Contribution (ARC) for the retiree

* healthcare plan (“Plan”). The transition

shall be accomplished by phasing into
fully funding the ARC over a period of
five () years beginning June 28, 2009,
The Plan’s initial unfunded retiree
healthcare liability shall be fully
amortized over a thirty year period so
that it shall be paid by June 30, 2039
(closed amortization). ....The City and
Plan members (active employees) shall
contribute to funding the ARC in the
ratio currently provided under Section
3.28.380(C)(1) and (3) of the San José
Municipal Code. Specifically, -
confributions for retiree medical benefits
shall be made by the City and members
in the ratio of one-to-one, Contributions
for retiree dental benefits shall be made
by the City and members in the ratio of
eight-to-three. . . .. The Municipal Code
and/or applicable plan documents shall
be -amended in accordance with the
above. ‘

Supporting Evidence:

e Gurza Dec. § 32 Exh. 40, AEA,
Section 12.1.

38.

The AEA agreement further stated:

The payments of the full ARC were to
be phased in incrementally but: “[Bly
the end of the five year phase-in, the
City and plan members shall be
contributing the full Annual Required

" Contribution in the ratio currently

provided under Section 3.28.380 (C) (1)
and (3) of the San Jos¢ Municipal
Code.” '

Supporting Evidence:

e (Gurza Decl., ]41, Exh. 39,
AEA, §12.3.

104

CASE NO. I-12-CV-225926

' SEPARATE STATEMENT OF UNDISPUTED FACTS
IN SUPPORT OF DEFENDANTS® MOTION FOR SUMMARY ADJUDICATION




(o TR - B T N O N -G 0% S (0 T

RN N N N D NN N — ok
B O R GRS N RS D ® At e oS S

39, - The provisions from the AEA agreement
on payments towards the full ARC is the
same or substantially similar to the text
in City agreements with the following

unions:

Association of Building, Mechanical
and Electrical Inspectors (ABMEI),
Association of Engineers and Aichitects,
IFPTE Local 21 (AEA Units 41/42 and
43), Association of Maintenance
Supervisory Personne] (AMSP), City
Association of Management Personnel
(CAMP), International Brotherhood of
Electrical Workers, Local No, 332
(IBEW); Municipal Employees’
Federation, AFSCME Local 101 (MEX);
Confidential Employees Association,
AFSCME Local 101 (CEO).

Supporting Evidence:

e Guiza Dec., § 43, Exhs. 39, 40,
41. '

40.

The SJPOA and Firefighters agreements
on payment of the ARC cap the
contribution towards paying the full
ARC at 10% of pensionable pay and
provide for meet and confer and dispute
resolution procedures for amounts over
that percentage.

Supporting Evideﬁce:
e  Gurza Dec., § 44, Exhs.

21[Firefighters], Exh.
41{SJPOA].

41.

In a Last, Best and Final Offer, the City
imposed upon OE#3 the requirement
that its members make increased
contributions, incrementally, towards
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Supporting Evidence:

N,
e Gurza Dec,, 43, Exh. 42, 43
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Issue 4C: San José Charter §1511-A (Supplemental Retiree Benefit Reserve)

There is no triable issue as to an& material fact and Defendants are entitled to summary
adjudication as a matter of law that San José Charter Section 1511-A is nota violation of
prormssow or equltable est0ppel and does not breach any duty by Defendants to Plaintiff. The |

Supplemental Retiree Benefit Reserve was a discretionary benefit. Plaintiffs have no right to -

continuation of or payments from the SRBR.

42. Section 1511-A (“Supplemental
Payments o Retirees”) of Measure B
states:

The Supplemental Retiree Benefit
Reserve (“SRBR?” shall be discontinued,
and the assets returned to the appropriate
retirement trust fund. Any supplemental
payments to retirees in addition to the
benefits authorized herein shall not be
funded from plan assets.

Supporting Evidence:
s RIN, Exh, B,

43. On or around April 12, 1960, the volers
ratified Proposition A, which amended
the San José Charter to include Section
78b.

Supporting Evidence:

e RIN, Exh. E (California -
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement™) of Article X).
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stated:

 “Anything in Section 78a of the Charter

to the contrary nojwithstanding, the
Council in its discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the
retirement plan established by said

_Section 78a or any retirement plan or
plans established pursuant to said
. Section 78a, or adopt or established a

new or different plan or plans for
eligible members of the police or fire
department of the City of San José ™ ...
“all as the Council may deem proper and
subject to such conditions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;...”

Supporting Evidence:

~ e RIN, Exh. E (California

' Assembly Concurrent
Resolution No, 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement”™) of Article X).

45, The ballot argument in favor of

Proposition A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! Itis good
government to allow the City Council to
be responsible for investigating
problems and deciding how to solve
them, [§]] THIS AMENDMENT IS
SIMPLE! Leave all the technical details
up to your City Council. They have a
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staff to assist them including a very
capable City Attorney.”
Supporting Evidence:

e RIN, Exh, F (Ballot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San José , April 12, 1960,
including “Argument in Favor
of Proposition A™). ]

46.

As adopted by the voters in 1965, the
San Jo$é City Charter states at Section
1500:

-
Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all
officers and employees. Subject to other
provisions of this Article, the Council
may at any time, or from time to time,
amend or otherwise change any
retirement plan or plans or adopt or
establish a new or different plan or
plans for all or any officers or
employees.”

Supporting Evidence:

¢ RIN, Exh. G (1965 Charter)
(emphasis added).

47.

As adopted by the voters in 1965, the
San José City Charter states at Section
1503:

Any and all retirement system or
systems, existing upon adoption of this

Charter, for the retirement of officers or
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employees of the City, adopted under
anty law or color of any law, including
but not limited to those retirement
systems established by Parts 1, 2 and 4
of Chapter 9 of Article II of the San José
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall continue until otherwise
provided by ordinance. ... However,
subject to other provisions of this
Article, the Council shall at all times
have the power and right to repeal or
amend any such retirement system or
systems, and to adopt or establish a new
or different plan or plans for all or any
officers or employees, it being the intent
that the foregoing sections of this Article
shall prevail over the provisions of this
Section.”

Supporting Evidence:
e RIN, Exh. G (1965 Charter).

48.

Section 902 of the San Jose City Charter

states: “the compensation of all City
appointive officers and employees,
except as otherwise provide in this
Charter, shall be fixed by the Council.”

Supporting Evidence:
¢ RIN, Exh. A.

49,

City Charter section 602 states: “The
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance.”

Supporting Evidence:
¢ RIN, Exh A
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“Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City.”

Supporting Kvidence:
e RIN,Exh. A

51.

The City Council has enacted some
ordinances implementing Measure B.

Supporting Evidence:

e (Gurza Decl, Exhs. 54, 55
(Federated, Police and Fire
Ordinances).

52.

For the Federated Retirement System,
the Municipal Code provided in Section
3.28.340(E): “Upon the request of the
city council or on its own motion, the
board may make recommendations o
the city council regarding distribution, if
any, of the supplemental retiree benefit
reserve” to retirees and their survivors.
Further, “[t]he city council, after
consideration of the recommendation of
the board, shall determine the
distribution, if any, of the supplemental .
benefit reserve to said persons.”

Suppofting Evidence:
¢ RIN, Exh, C,

53.

Beginning in 2010, City Council
resolutions suspended distribution of
SRBR funds from the Federated

111
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2011, 2011-2012, and 2012-2013.

Supporting Evidence:
e RIN,, Exhs.L,M,N

ret;ement plan f01 thé ﬁscal .years 2010- i

54,

For the Police and Fire Retirement
System, Municipal Code §3.36. SSO(D)(S)
stated: “Upon the approval of the
methodology by the City Council, the
Board shall make distributions in
accordance with such methodology”

Supporting Evidence:
e RIN,, Exh.D.

55,

Tn 2002, the City Council adopted

Resolution No. 70822, which approved
“The Methodology for the Distribution of
Moneys In the Supplemental Retiree
Benefit Reserve Of The Police and Fire
Department Retirement Fund.”

Supporting Evidence:
e RIN, Exh N,

56.

Beginning in 2010, the City Council
amended the Municipal Code for the

Police and Fire retirement plan to provide

that “there shall be no distribution during
calendar years 2010, 2011, 2012 or
during calendar year 2013 ...”
(Municipal Code section 3,36.580(D)(2)

Supporting Evidence:
& RIN, Exh.D.

57.

In 1986 when the City Council
authorized the Federated SRBR, and in
2001, when the City Council authorized
the Police and Fire SRBR, the actuaries
reported that the City’s two pension
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i
retirement funds were

Supporting Evidence:

RIN, Exh. O [November 22,
1985 Letter from Coates,
Herfurth & England, to Edward
E. Overton, Retirement and
Benefits Administrator, re:
SB650 Study]; Gurza Dec,,
Exh 59 [Actuarial Valuation
Report, City of San José Police
and Fire Department Retirement
Plan, as of June 30, 2012, at p.
5 (showing plan overfunded at
114.8% as of June 30, 2001}

58. In2010, 2011, and 2012, the actuaries
reported that the City’s two pension
funds had unfunded pension liabilities.

Supporting Evidence:

Gurza Dec., 4 49, Exhs. 58, 59
[2012 Cheiron reports, Federated
Employees Retirement System at
p. 6, Police and Fire Department
Retireraent Plan at p. 5, tables
showing unfunded pension
liabilities]

59.

In 2011, and 2012, the actuaries reported
that the City’s two pension funds had
“excess earnings” for the year — as
defined in the Municipal Code — to fund
the SRBR.

Supporting Evidence:

Gurza Dec., Exhs. 44, 45, 46, 47,
48.
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1 CITY OF SAN JOSE 'S CROSS-COMPLAINT FOR DECLARATORY RELIEF.
2 5. Impairment of Contract, United States Constitution, Article I, Section 10,
3 (City’s first cause of actiqn) 7
4 Issue 5A: San José Charter §1506-A. (Emplovee Additional Pension Contributions)
5 There is no triable issue as to any material fact and Cross-complainant City is entitled to
6 || summary adjudication as a matter of law that San José Charter Section 1506-A does not violate
7 |} Article I, Section 10 of the United States Constitution and does not breach any duty by Defendant .
8 || to Plaintiffs. The City Charter may require employees to pay additional pension contributions to
9 || defray pension plan unfunded liabilities. Plaintiffs have no Vestéd right to the City paying all
10 |{ pension plan unfunded liabilities.
11
= AR ? N '. 'o}, i
13 1|l 1.  Section 1506-A (“Current Employees”™)
: ~ of Measure B states:
14
(a) “Current Employees” means employees
15 of the City of San José as of the
effective date of this Act and who are
16 not coveréd under the Tier 2 Plan
1'7' (Section 8),
(b) . Unless they voluntarily opt in to the
18 Voluntary Election Program (“VEP,”
described herein), Current Employees
19 shall have their compensation adjusted
20 through additional refirement
contributions in increments of 4% of
21 ~ pensionable pay per year, up to a
maximum of 16%, but not more than
22 50% of the costs to amortize any pension
- unfunded liabilities, except for any
23 pension unfunded liabilities that may
24 exist due to Tier 2 benefits in the future.
These contributions shall be in addition
25 to employees” normal pension
contributions and contributions towards
26 retiree healthcare benefits.
27 1l| (¢} The starting date for an employee’s
compensation adjustment under this
28 Section shall be June 23, 2013,
114 CASE NO. 1-12-CV-225926
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regardless of whether the VEP has been
implemented. If the VEP has not been
implemented or any reason, the
compensation adjustments shall apply to
all Current Employees.

The compensation adjustment through
additional employee contributions for
Current Employees shall be calculated
separately for employees in the Police
and Fire Department Retirement Plan
and employees in the Federated City
Employees’ Retirement System.

The compensation adjustment shall be
treated in the same manner as any other
employee contributions. Accordingly,
the voters intend these additional
payments to be made on a pre-fax basis
through payroll deductions pursuant to
applicable Internal Revenue Code
Sections. The additional contributions
shall-be subject to withdrawal, return
and redeposit in the same manner as any
other employee contributions.

Supporting Evidence:

¢  Defendant’s Request for
Judicial Notice (“RIN™), Exh.
B, pp. 4-5 (“Measure B”).

On or around April 12, 1960, the voters

ratified Proposition A, which amended
the San José Chaljter to include Section
78b.

Supporting Evidence:

e RIJN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,

¥
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approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement”) of Article X).

3. Former San José Charter Section 78b
stated; ’

“Anything in Section 784 of the Charter
to the contrary notwithstanding, the
Council in its discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the
retirement plan established by said
Section 78a or any retirement plan or

* plans established pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for ,
eligible members of the police or fire
department of the City of San José ” ...
“all as the Council may deem proper and
subject to such conditions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;...”

Supporting Evidence:

e RIN, Exh. E (California
" Assembly Concurrent

Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement™) of Article X).

4,  The ballot argument in favor of
Proposition A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! It is good

government to allow the City Council to
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be responsible for investigating
problems and deciding how to solve
them. [{] THIS AMENDMENT IS
SIMPLE! Leave all the technical details

staff to assist them including a very
capable City Attorney.”

Supporting Evidence:

e RIN, Exh. F (Ballot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San José , April 12, 1960,
including “Argument in Favor
of Proposition A”).

" provided, the Council shall provide, by

As adopted by the voters in 1965, the
San José City Charter states at Section
1500: , :

Except as hereinafter otherwise

ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all
officers and employees. Subject fo other
provisions of this Article, the Council
may at any time, or from time fo time,
amend or otherwise change any
retirement plan or plans or adopt or
establish a new or different plan or
plans for all or any officers or
employees:” '

Supporting Evidence:

e RIN, Exh. G (1965 Charter)
{emphasis added).
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A8

As adopted by the voters in 1965, the
San José City Charter states at Section
1503:; -

Any and all retirement system or
systems, existing upon adoption of this
Charter, for the retirement of officers or
employees of the City, adopted under
any law or color of any law, including
but not limited to those retirement -
systems established by Parts 1,2 and 4
of Chapter 9 of Article II of the San José
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall continue until otherwise
provided’by ordinance. .., However,
subject to other provisions of this
Article, the Council shall at all times
have the power and right to repeal or
amend any such retirement system or
systems, and to adopt or establish a new
or different plan or plans for all or any
officers or employees, it being the intent
that the foregoing sections of this Article

shall prevail over the provisions of this

Section.”

Supporting Evidence:

e RJN, Exh. G (1965 Charter)
(emphasis added).

Section 902 of the San.Jose City Charter
states: “the compensation of all City
appointive officers and employees,
except as otherwise provided in this
Charter, shall be fixed by the Council.”

Supporting Fvidence:
¢ RIN, Exh. A.
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City Charter section 602 states: “The

following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance.”

Supporting Evidence:
e RIN,Exh A

City Charter section 1500 states:
“Except as hereinafter otherwise
provided, the Council shall provide, by -
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City.”

Supporting Evidence:
e RIN, Exh. A

10,

The City Council has enacted some
ordinances implementing Measure B.

Supporting Evidence:

o Gurza Decl, Exhs. 54, 55
(Federated, Police and Fire
Ordinances).

I1.

In 2010, a Coalition of City unions
made a proposal to the City which
stated:

5.1.2. Additional Retirement
Contribution. -

Effective June 27, 2010 through
June 28, 2011, all employees
will make additional retirement
contributions in an amount '
equivalent to_10% of total
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compensation effectlve June 27
2010. The amounts so
contributed will be applied to
subsidize and thus reduce the
prior service contributions that
‘the City would otherwise be
required to make. The parties
specifically understand that this
agreement neither alters nor '
conflicts with the City Charter
Section 1505(c) because under
this agreement, employees will

- be subsidizing the City’s
" Section 1505(c) required
contribution.

‘Jfé@’éﬁ E

Sunportingl Evidence:
e Gurza Dec.,§] 16-19, Exh. 2.

12, Other union proposals, including
proposals by the SJPOA and JTAFF, also
proposed that employees would pay
additional pension contributions to
defray pension plan unfunded pension
liabilities.

Supporting Evidence:
e  Gurza Dec.,,§17, 18, Exhs. 3-6.

13. For the period 2010-2011, the following
. six unions agreed that their members

would pay additional ongoing and one
time employee pension contributions,
and accept wage reductions, totaling
approximately 10% during fiscal year
2010-2011 to be used to defray pension
plan unfunded liabilities ( except the
POA agreed only to a 5.25%. one time
additional pension contribution):

e Association of Engineers and
Architects (AEA) (plaintiff Mukhar is
president),

¢ Association of Maintenance

120 CASE NO. 1-12-CV-225926
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o (City Association of Management

o International Brotherhood of
o International Union of Operating

¢ San José Police Officers Association

ts ndngup

wﬁ%@e@w Lehis ali
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

- Personnel (CAMP)

Flectrical Workers, Local 332
(IBEW)

Engineers, Local No. 3 (represcntiﬁg
plaintiffs in the Harris case)

(plaintiff in the SJPOA case).

Supporting Evidence:

o  GurzaDec.fy 6,24, Exhs. 11,
15,17, 23, 25, 29.

14.

For {he period 2010-2011, the following
unions either agreed to a wage reduction
or the City imposed a wage reduction:

--Association of Building, Mechanical
and Electric Inspectors (ABMED
--Association of Legal Professionals
(ALP).

--Executive Management and
Professional Employees (Unit 99), and
other unrepresented employees. .

Supporting Evidence:

e  Gurza Dec., 25, Exhs. 9, 13, .
32, 33.

15.

The 2010-2011 Agreement MOA
between the City and AEA states at
Section 10.1.1:

On-Going Additional Retirement
Contributions. Effective June 27, 2010,
all employees who are members of the
Federated City Employees’ Retirement
System will make additional retirement
contributions in the amount of 7.30% of
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pensionable compensation, and the
amounts so contributed will be applied
to reduce the contributions that the City
would otherwise be required to make for
the pension unfunded liability, which is
defined 4s all costs in both the regular
retirement fund and the cost-of-living
fund, except current service normal costs
in those funds. This additional
employee retirement contribution would
be in addition to the employee retirement
contribution rates that have been
approved by the Federated City
Employees’ Retirement System Board.
The intent of this additional retirement
contribution by employees is‘to reduce
the City’s required pension retirement
contribution rate by a commensurate
7.30% of pensionable compensation, as
illustrated below . . .

- Supporﬁng Evidence:
o Gurza Dec.,§27, Exh, 11.

16.

The 2010-2011 MOA between the City
and AEA, also agreed to employees -
making an additional one time pension
contribution “in the amount of 3.53% of
pensionable compensation, and the
amounts so contributed will be applied

to reduce the contributions that the City -

would otherwise be required to make
during that time period for the pension.
unfunded liability....” (Section 10.1.2)

Supporting Evidence:
e Gurza Dec., 928, Exh, 11,

17.

The 2010-2011 MOA between the City
and AEA stated in connection with

employees paying additional pension
contributions: “The parties understand
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that in order to implement this

_ provision, an amendment must be made
to the Federated City Employees’
Retirement System that requires an
ordinance amending the San Jose
Municipal Code.” (Id. at Section
10.1.4))

Supporting Evidence:
e (Gurza Dec.,§27, Exh, 11

NMMMNMMM#—‘H!—'&-—‘H#MHP—‘H‘
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. The City’s 2010-2011 agreements with
the following unions stated in
connection with employees paying
additional pension contributions “The -
parties understand that in order to
implement this provision, an amendment
must be made to the Federated
Employees’ Retirement System that
requires an ordinance amending the San
Jose Municipal Code” or “The parties
understand that in order to implement
this provision, an amendment must be
made to the Police and Fire Department-
Retirement Plan that requires an
ordinance amending the san Jose
Municipal Code.” ’

¢ Association of Engineers and
Architects (ABA) (plaintiff Mukhar is
president), '

e Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

e City Association of Management
Personnel (CAMP)

« International Brotherhood of
Electrical Workers, Local 332
(IBEW) '

« International Union of Operating:
Engineers, Local No. 3 (representing
plaintiffs in the Harris case)

e  San José Police Officers Association
(plaintiff in the SJPOA case).

b2
oo

Il
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Supporting Evidence:

e Gurza Dec., 96, 28, Exhs. 11,
15, 17,23, 25, 29.

19. In 2011, the City reached agreements

with the following unions for their

members to accept an approximate 10%

wage reduction for the period 201 1-

2012 ,

o Association of Enginecrs and
Architects (AEA) (plaintiff Mukhar is
president), )

¢ Association of Maintenance
Supervisory Personuel (AMSP)
(plaintiff Dapp is president) '

e City Association of Management
Personnel (CAMP)

e International Brotherhood of
Electrical Workers, Local 332
(IBEW)

e International Union of Operating
Engineers, Local No. 3 (representing -
plaintiffs in the Harris casc)

o San José Police Officers Association
(plaintiff in the SIPOA case).

o International Association of
Firefighters, Local 230;

Supporting Fvidence:

e Gurza Dec., §30, Exhs. ,
- 10,12, 14, 16, 18,20, 22, 24, 26,
28, 30, 31, 34,

20. In2011, the City imposed a Last, Best

and Final Offer on plaintiff AFSCME
for an approximate 12% wage reduction
for the period 2011-2012.
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_ Supporting Evidence:
4 e Gurza Dec., § 26, Exhs. 20, 28
5 ' _
6 21. For Federated employees, the Municipal
Code provides: “Notwithstanding any
7 other provisions of this Part 6 or of
Chapter 3.44, members of this system
8 shall make such additional retirement
_ contributions as may be required by
9 resolution adopted by the city council or
10 by executed agreement with a
recognized bargaining unit.” (Municipal
11 Code 3.28.753)
12 : . .
Supporting Evidence:
13 e RIN, Exh. C, (Municipal Code,
" Chapter 3.28).
14 .ap er ).
15 [il 22. Under the Municipal Code for Police
16 and Fire Plan employees.
17 . Police and Fire Plan employees
not subject to interest arbitration, “shall
18 make such additional retirement
coniributions as may be required by
19 resolution adopted by the city council or
p
50 by executed agreement with a
recognized bargaining unit.” (Municipal
21 Code 3.36.1525(A).)
. Police and Fire Plan employees
22 subject to interest arbitration, “shall
make such additional retirement
23 contributions for fiscal years 2010-2011
24 as may be required by executed
agreement with a recognized bargaining
25 unit or binding order of arbitration.”
(Municipal Code 3.36. 1525(B).)
26 Supporting Evidence:
27 e RIN, Exh. D, (Municipal Code,
28 Chaptér 3.36).
125 CASE NO. 1-12-CV-225926
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Issue 5B: San José Charfer §1512-A (Employee Retiree Healthcare Contributions)

23. San José Charter Section 1512-A sfates:

“Existing and new employees must
contribute a minimum of 50% of the cost
of retiree healthcare, including both
normal cost and unfunded liabilities.”

Supporting Evidence:
¢ RJN, Exh.B.

There is no triable issue as- to any material fact and Cross-complainant City is entitled to
summary adjudication as a matter of law that San José Charter Section 1512-A does not violate
Axticle I, Section 10 of the United States‘Constitutio.n and dc};es not breaach any duty by Défendant
to Plaintiffs. The City Charter may require employees to pay towards the unfunded liabilities

required to fund their retiree healthcare benefits. Employees have no vested right to the City‘

paying for all unfunded liabilities for retirce healthcare benefits.

24, On or around April 12, 1960, the voters -
ratified Proposition A, which amended
~ the San José Charter to include Section
78b.

Supporting Evidence:

e RJIN, Exh. E (California
Assembly Concurrent
Resotution No, 17, adopted in
Assembly January 18, 1961,

_ approving amendment of
Charter of San Jos¢ to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement™) of Article X).

QS. Former San sté Charter Section 78b
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“Anything in Section 78a of the Charter
to the contrary notwithstanding, the
Coungil in its discretion may at any
time, or from time to time, by otdinance,
amend or otherwise change the
retirement plan established by said
Section 78a or any retirement plan or
plans established pursuant to said
Section 78a, or adapt or established a
new or different plan or plans for
eligible members of the police or fire
department of the City of San José ™ ...
“qll as the Council may deem proper and
subject to such conditions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;...”

Supporting Evidence:

e RIN, Exh, E (California
Assembly Concurrent
Resolution No, 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement”) of Article X).

26. The baliot argument in favor of

Proposition A stated:
“THIS AMENDMENT GIVES

. DISCRETIONARY POWERS TO TiHE

CITY COUNCIL! It is good
government to allow the City Council to
be responsible for investigating
problems and deciding how to solve
them. [{] THIS AMENDMENT IS
SIMPLE! Leave all the technical details
up to your City Council. They bave a
staff to assist them including a very
capable City Attorney.”

127

SEPARATE STATEMENT OF UNDISPUTED FACTS

CASE NO. 1-12-CV-225926

IN SUPPORT OF DEFENDANTS’ MOTION FOR SUMMARY ADJUDICATION




Supporting Evidence:

e ' RIN, Exh, F (Ballot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San José , April 12, 1960,
including “Argument in Favor
of Proposition A”).

217.

As adopted by the voters in 1965, the
San José City Charter states at Section
1500: :

Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a

retirement plan or plans for all officers

and employees of the City. Such plan or
plans need not be the same for all
officers and employees. Subject to other
provisions of this Article, the Council
may at any time, or from time fo time,
amend or otherwise change any
retirement plan or plans or adopt or
establish a new or different plan or
plans for all or any officers or
employees.”

Supporting Evidence:

e RJN, Exh. G (1965 Charter)
(emphasis added).

.28,

As adopted by the voters in 1965, the
San José City Charter states at Section
1503:

Any and all retirement system or

_ systems, existing upon adoption of this

Charter, for the retirement of officers or
employees of the City, adopted under
any law or color of any law, including
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but not limited to those retire
systems established by Parts 1, 2and 4
of Chapter 9 of Article IT of the San José
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall continue until otherwise
provided by ordinance. ... However,
subject to other provisions of this
Article, the Council shall at all times
have the power and right to repeal or
amend any such retirement system or
systems, and to adopt or establish a new

' or different plan or plans for all or any

officers or employees, it being the intent
that the foregoing sections of this Article
shall prevail over the provisions of this
Séction.”

Supporting Evidence:
e RN, Exh. G (1965 Charter).

29.

Section 902 of the San Jose City Charter
states: “the compensation of all City
appointive officers and employees,
except as otherwise provide in this
Charter, shail be fixed by the Council.”

Supporting Evidence:
e RIN, Exh. A.

|

30,

City Charter section 602 states: “The
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance.”

Supporting Evidence:
e RJIN,Exh. A
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City Charter section 1500 states:
“Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers

and employees of the City.”

Supporting Evidence:
e RIN, Exh. A

32.

The City Council has enacted some
ordinances implementing Measure B.

Supporting Evidence:

e Gurza Decl, Exhs. 54, 55
(Federated, Police and Fire
Ordinances).

33.

Municipal Code §3.28.385(C) provides:

“Clontributions for other medical benefits
shall be made by the City and the
members in the ratio of one-to-one.”

Sum)oi'ting Evidence:
¢ RIN, Exh. C.

34,

Municipal Code §3.36.575(D) provides:

“Contributions for other benefits
provided through the medical benefits
account shall be made by the city and the
members on the ratio of one-to-one.”

Supporting Evidence:
e RIN, Exh. D.
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35, In 2007, City staff submitted a

memorandui to the City Council,
attaching actuarial reports, concerning
the GASB standards for Other Post-

. Employment Benefits.

Supporting Evidence:

e  Gurza Dec., {f 35-37, Exhs. 36,
37, 38. :

36, Beginning in 2009, the City reached

agreement with the following City

* unions for employees to make annual

contributions, increasing incrementally
each year, to fund up to 50% of the
arfunded liabilities of retiree healthcare
costs. -

--Association of Building, Mechanical
and Electrical Inspectors (ABMEI),
—_Association of Engineers and

* Architects, IFPTE Locat 21 (AEA Units
41/42 and 43),
--Association of Maintenance
Supervisory Personnel (AMSP),
--City Association of Management
Personnel (CAMP), :
.-International Brotherhood of Electrical
Workers, Local No, 332 (IBEW);
--Municipal Employees’ Federation,
AFSCME Local 101 (MEF)
_Confidential Employees Association,
AFSCME Locat 101 (CEO);
_-Tnternational Association of
Firefighters, Local 230;
_-San José Police Officers Association.

Supporting Evidence:

e Gurza Dec. §139, Exhs. 21, 39,
40, 41.

37. The City’s agreement with AEA stated:

The City and Employee Organization
agree to transition from the current
partial pre-funding of retiree medical

and dental healthcare benefits (referred
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of the full Annual Required '
Contribution (ARC) for the retiree
healthcare plan (“Plan”). The transition

. shall be accomplished by phasing into

fully funding the ARC over a period of
five (5) years beginning June 28, 2009.
The Plan’s initial unfunded retiree
healthcare liability shalt be fully
amortized over 4 thirty year period so
that it shall be paid by June 30, 2039
(closed amortization). ....The City and
Plan members (active employees) shall
contribute to funding the ARC in the
ratio currently provided under Section
3.28.380(C)(1) and (3) of the San José
Municipal Code. Specifically,
contributions for retiree medical benefits
shall be made by the City and members

in the ratio of one-to-one. Contributions

for retiree dental benefits shall be made
by the City and members in the ratio of
eight-to-three. . ... The Municipal Code
and/or applicable plan documents shall
be amended in accordance with the
above. _ :

Supporting Ividence:

e Gurza Dec. {32 Exh. 40, AEA,
Section 12.1.

38.

The AEA agreement further stated:

The payments of the full ARC were'to
be phased in incrementally but: “[Bly
the end of the five year phase-in, the
City and plan members shall be
contributing the full Annual Required
Contribution in the ratio currently ‘
provided under Section 3.28.380 (C) (1)
and (3) of the San José Municipal
Code.”

Supporting Evidence:

o Gurza Decl,, § 41, Exh. 39,
AEA, §12.3.
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on payments towards the full ARC is the
same or substantially similar to the text
in City agreements with the following
unions: . '

Association of Building, Mechanical
and Electrical Inspectors (ABMEI),
Association of Engineers and Architects,
IFPTE Local 21 (AEA Units 41/42 and
43), Association of Maintenance
Supervisory Personnel (AMSP), City
Association of Management Personnel
(CAMP), International Brothethood of
Electrical Workers, Local No. 332
(IBEW); Municipal Employees’
Federation, AFSCME Local 101 (MEF);
Confidential Employees Association,
AFSCME Local 101 (CEO).

Supporting Evidence:

e Gurza Dec., 43, Exhs. 39, 40,
41,

40.

The SJPOA and Firefighters agreements
on payment of the ARC cap the
contribution towards paying the full
ARC at 10% of pensionable pay and
provide for meet and confer and dispute
resolution procedures for amounts over
that percentage.

Supporting Evidence:

e Gurza Dec., Y 44, Exhs.
21[Firefighters], Exh.
41[SJPOA].

41.

In a Last, Best and Final Offer, the City
imposed upon QE#3 the requirement
that its members make increased
confributions, incrementally, towards
paying the full ARC.
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- Supporting Evidence:

e Gurza Dec., J43, Exh. 42, 43
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Issue 5C: San José Charter §1511-A (Supplemental Retiree Benefit Reserve)
2 There is no triable issue as to any material fact and Cross-complair;ant City is entitled to
3 || summary adjudication as a matter of law that San José Charter Section 1511-A does not violate
4 || Article I, Section 10 of the United States Const'ﬁ:ution and does not breach any duty by
5 || Defendants to Plaintiffs. The Supplemental Retiree Benefit Reserve was a discretionary benefit.
6 || Plaintiffs have no vested right to payments from or continuation of the SRBR. '
8 [l _
9 |l| 42. Section 1511-A (“Supplemental
Payments to Retirees”) of Measure B
10 states: :
11 The Supplemental Retiree Benefit
Reserve (“SRBR” shall be discontinued,
12 and the assets returned to the appropriate
retirement trust fund. Any supplemental
13 payments to retirees in addition to the
benefits authorized herein shall not be
funded from plan assets.
15 :
16 Supporting Evidence:
17 e RIN, Exh. B.
18 — :
43. On or around April 12, 1960, the voters
19 ratified Proposition A, which amended
the San José Charter to include Section
20
78b.
21
22 Supporting Evidence:
2 e RJN, Exh. E (California
Assembly Concutrent
24 Resolution No. 17, adopted in
Assembly January 18, 1961,
25 approving amendment of
Charter of San José to include
26 Section 78b (“Discretionary
27 Powers of Council Respecting
Retirement™) of Article X).
28 ‘ ‘
CASENO. 1-12-CV-225926
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44, Former SanJ oéé Charter Section 78b
stated: .

“Anything in Section 78a of the Charter
to the contrary notwithstanding, the
Council in its discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the
retirement plan established by said
Section 78a or any retirement plan or-
plans established pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
department of the City of San José ” ...
“all as the Council may deem proper and
subject to such conditions, restrictions,
limitations, terms and other provisions-
as the Council may deem proper;.,.”

Supporting Evidence:

¢ RIN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement™) of Article X). -

45, The ballot argument in favor of

Proposition A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! It is good
government to allow the City Council to
be responsible for investigating
problems and deciding how to solve
them. [{] THIS AMENDMENT IS
SIMPLE! Leave all the technical details
up to your City Council. They have a
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capable. City Attorney.”

Sunporting Evidence:

e RIN, Exh. F (Ballot Pamphlet
for Charter Amendment — :
Proposition A, to be submitted
to the Electots of the City of
San José, April.12, 1960, .
including “Argument in Favor
of Proposition A”). '

46.

As adopted by the voters in 1965, the
San José City Charter states at Section
1500: '

" Except as hereinafter otherwise )
ptovided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all
officers and employees. Subject to-other
provisions of this Article, the Council
may at any time, or from time to time,

- amend or otherwise change any

retirement plan or plans or adopt or
establish a new or different plan or
plans for all or any officers or
employees.”

Supporting Evidence:

e RIN, Exh. G (1965 Charter)
(emphasis added).

47.

As adopted by the voters in 1965, the
San José City Charter states at Section
1503:

Any and all retirement system or
systems, existing upon adoption of this
Charter, for the retirement of officers ot

’
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y mploszées of the City, adopted under

any law or color of any law, including
but not limited to those retirement
systems established by Parts 1, 2 and 4
of Chapter 9 of Article II of the San Jos¢
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall continue until otherwise.
provided by ordinance. ... However,
subject to other provisions of this
Article, the Council shall at all times
have the power and right to repeal or
amend any such retirement system or
systems, and to adopt or establish a new
or different plan or plans for all or any
officers or employees, it being the intent
that the foregoing sections of this Article
shall prevail over the provisions of this
Section.”

Suppoi;ting Evidence:
e RIN, Exh. G (1965 Charter).

48,

Section 902 of the San Jose City Charter

states: “the compensation of all City
appointive officers and employees,
except as otherwise provide in this

- Charter, shall be fixed by the Council.”

Supporting Evidence;
e RIN, Exh. A,

49,

City Charter section 602 states: “The
following acts of the Council shall be by
ordinance: (&) Those acts required by
specific provision of this Charter or by
ordinance.”

Supporting Evidence:
e RIN, Exh. A
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“Except as hereinafter otherwise,
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City.”

Supporting Evidence:
e RIN, Exh. A

51.

The City Council has enacted some
ordinances implementing Measure B:

Supporting Evidence:

e Gurza Decl, Exhs. 54, 55
(Federated, Police and Fire
Ordinances).

52,

For the Federated Retirement System,
the Municipal Code provided in Section
3.28.340(E): “Upon the request of the
city council or on its own motion, the
board may make recommendations to
the city council regarding distribution, if
any, of the supplemental retiree benefit
reserve” to retirees and their survivors.
Further, “[t]he city council, after
consideration of the recommendation of
the board, shall determine the
distribution, if any, of the supplemental
benefit reserve to said persons.”

Supporting Evidence:
e RIN, Exh. C.

53.

Beginning in 2010, City Council
resolutions suspended distribution of
SRBR funds from the Federated

139 CASE NO. 1-12-CV-225926
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retirement i)lari fér the fiscal years 2010-
201}, 2011-2012, and 2012-2013.

Supporting Evidence:
e RJIN, Exhs.L,M,N

54. For the Police and Fire Retirement
System, Municipal Code §3.36.580(D)(5)
stated: “Upon the approval of the
methodology by the City Council, the
Board shall make distributions in
accordance with such methodology”

Supporting Evidence:
e RJIN., Exh.D.

55. In 2002, the City Council adopted
Resolution No. 70822, which approved

Moneys In the Supplemental Retiree
Benefit Reserve Of The Police and Fire
‘Department Retirement Fund.” )

Supporting Lvidence:
.o RIJN.,, Exh. N.

“The Methodology for the Distribution of

56. Beginning in 2010, the City Council
amended the Municipal Code for the
Police and Fire retirement plan to provide
that “there shall be no distribution during
calendar years 2010, 2011, 2012 or
during calendar year 2013 ...”
(Municipal Code section 3.36.580(D)(2)

Supporting Evidence:
e RIN,, Exh.D.

57. 1In 1986 when the City Council
authorized the Federated SRBR, and in
2001, when the City Council authorized
the Police and Fire SRBR, the actuaries
reported that the City’s two pension

!
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Supporting Evidence:

RJIN, Exh, O [November 22,
1985 Letter from Coates,
Herfurth & England, to Edward

" F. Overton, Retirement and

Benefits Administrator, re:
SB650 Study]; Gurza Dec.,
Exh 59 [Actuarial Valuation
Report, City of San José Police
and Fire Department Retirement
Plan, as of June 30, 2012, at p.

5 (showing plan overfunded at
114.8% as of June 30, 2001]

58. In2010, 2011, and 2012, the actuaries

reported that the City’s two pension
funds had unfunded pension liabilities.

Supporting Evidence:

Gurza Dec., 149, Exhs. 58, 59

[2012 Cheiron reports, Federated -

Employees Retirement System at
p. 6, Police and Fire Department
Retirement Plan at p. 5, tables

" showing unfunded pension

liabilities]

59.

In 2011, and 2012, the actuaries reported
that the City’s two pension funds had

“‘excess earnings” for the year — as

defined in the Municipal Code — to fund

‘the SRBR.

Supporting Lvidence; -

Gurza Dec., Exhs. 44, 45, 46, 47,
48.
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o. Unconstitutional Taking Of Private Property, United States Constitution, 5t

And 14" Amendments,

summary adjudication as a matter of law that San José Charter Section 1506-A does not violate
the 5™ or 14" amendments to the United States Constitution and does not breach any duty by
Defendant to Plaintiffs. The City Charter may require employees to pay additional pension

contributions to defray pension plan unfunded liabilities. Plaintiffs have no property right to the

City paying all pension plan unfunded liabilities.

(b)

(City’s second cause of action)

Issue 6A: San José Charter §1506-A (Employee Additional Pension Contributions) -

There is no triable issue as to any material fact and Cross-complainant City is entitled to

Section 1506-A (“Current Employees™)
of Measure B states:

“Current Employees” means employees
of the City of San José as of the
effective date of this Act and who are
not covered under the Tier 2 Plan
{(Section 8).

Unless they voluntarily opt in to the
Voluntary Election Program (“VEP,”
described herein), Current Employees
shall have their compensation adjusted
through additional retirement
contributions in increments of 4% of
pensionable pay per year, uptoa
maximum of 16%, but not more than
50% of the costs to amortize any pension
unfunded liabilities, except for any
pension unfunded liabilities that may
exist due to Tier 2 benefits in the future.
These contributions shall be in addition
to employees’ normal pension
contributions and contributions towards
retiree healthcare benefits.

The starting date for an employee’s
compensation adjustment under this
Section shall be June 23, 2013,
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regardless of whether the VEP has been
implemented. If the VEP has not been
implemented or any reason, the
.compensation adjustments shall apply to
all Current Employees.

(d) The compensation adjustment through
additional employee contributions for
Current Employees shall be calculated
separately for employees in the Police
and Fire Department Retirement Plan
and employees in the Federated City
Employees’ Retirement System.

(e) The compensation adjustment shall be
treated in the same manner as any other
employee contributions. Accordingly,
the voters intend these additional

. payments to be made on a pre-tax basis
through payroll deductions pursuant to
~ applicable Internal Revenue Code
~ Sections. The additional contributions
shall be subject to withdrawal, return
and redeposit in the same manner as any
other employee contributions.

Supporting Evidence:

e Defendant’s Request for
Judicial Notice (“RIN”), Exh.
B, pp. 4-5 (“Measure B”).

2. On oraround April 12, 1960, the voters
ratified Proposition A, which amended
the San José Charter to include Section
78b.

Supporting vidence:

e RIN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
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approving améndment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement™) of Article X).

3. Former San José Charter Section 78b
stated: o

“Anything in Section 78a of the Charter
to the contrary notwithstanding, the
Council in its diseretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the

_retirement plan established by said
Section 78a or any retirement plan or

“plans established pursuant to said
Section 784, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
department of the City of San'José ™ ...
“all as the Council may deem proper and
subject to such conditions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;...”

Supporting Evidence:

e RIJN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement”) of Article X).

4, The ballot argument in favor of
Proposition A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! Itis good
government to allow the City Council to

—
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be'responmble for 1nvést1gat1ng

“problems and deciding how to solve

them. [§] THIS AMENDMENT IS

SIMPLE! Leave all the technical details:

up to your City Council. They have a
staff to assist them including a very
capable City Attorney.”

Su‘pnm-tihg Evidence:

- o RIJN, Exh. F (Ballot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San José , April 12, 1960,
including “Argument in Favor -
of Proposition A”).

As adopted by the voters in 1965, the
San José City Charter states at Section
1500:

Except as hereinafter otherwise
provided, the Council shall provide, by

_ ordinance or ordinances, for the creation,

establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all
officers and employees. Subject fo other

provisions of this Article, the Council

may at any time, or from time to time,
amend or otherwise change any
retirement plan or plans or adopt or
establish a new or different plan or
plans for all or any officers or
employees.”

Supporting Evidence:

e RIN, Exh. G (1965 Charter)
(emphasis added).
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San José City Charter states at Section
1503: -

Any and all retirement system or’
systems, existing upon adoption of this
Charter, for the retirement of officers or
employees of the City, adopted under
any law or color of any law, including
but not limited to those retirement
systems established by Parts 1, 2 and 4
of Chapter 9 of Article II of the San José
Municipal Code, are hereby confirmed,
validated and declared legally effective

. and shall continue until otherwise -

provided by ordinance. ... However,
subject to other provisions of this
Atticle, the Council shall at all times
have the power and right to repeal or
amend any such retirement system or
systems, and to adopt or establish a new
or different plan or plans for all or any -
officers or employees, it being the intent
that the foregoing sections of this Article
shall prevail over the provisions of this
Section.”

Supporting Evidence:
e RIJN, Exh. G (1965 Charter)
(emphasis added).

Section 902 of the San Jose City Charter
states: “the compensation of all City
appointive officers and employees,
except as otherwise provided in this
Charter, shall be fixed by the Council.”

Supporting Evidence:
e RIN, Exh. A.
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City Charter section 602 states: “The
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance.” '

Supporting Evidence:

e RIN,Exh. A

R =T = R V. T N CUR

City Charter section 1500 states:
“BExcept as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retivement plan or plans for all officers
and employees of the City.”

Supporting Evidence:
¢ RIN, Exh. A

10.

- ordinances implementing Measure B.

The City Council has enécted some

Supporting Evidence:

e Gurza Decl, Exhs. 54, 55
(Federated, Police and Fire
‘Ordinances).

I1.

In 201.0, a Coalition of City unions
made a proposal to the City which
stated:

5.1.2. Additional Retirement
Contribution,

Effective June 27, 2010 through
June 28, 2011, all employees
will make additional retirement
contributions in an amount
equivalent to 10% of total
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2010. The amounts so
“contributed will be applied to
subsidize and thus reduce the
prior service contributions that
the City would otherwise be
required to make. The parties

_ specifically. understand that this

agreement neither alters nor
conflicts with the City Charter
Section 1505(c) because under
this agreement, employees will
be subsidizing the City’s
Section 1505(c) required
contribution.

Supporting ‘Evidence:
¢ Gurza Dec..§] 16-19, Exh. 2.

12. Other union proposals, including

proposals by the STPOA and IAFE, also
proposed that employees would pay
additional pension‘contributions to
defray pension plan unfunded pension
liabilities, : ' :

Supporting Evidence:
e Gurza Dec.,§17, 18, Exhs. 3-6.

13.

For the period 2010-2011, the following
six unions agreed that their members
would pay additional ongoing and one
time employee pension contributions,
and accept wage reductions, totaling
approximately 10% during fiscal year
2010-2011 to be used to defray pension
plan unfunded liabilities ( except the
POA agreed only to a 5.25%. one time
additional pension contribution):

e Association of Engineers and

Architects (AEA) (plaintiff Mukhar is
president),

e Association of Maintenance
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rsonnel (AMSP)
(plaintiff Dapp is president)

» City Association of Management

Personnel (CAMP)

o International Brotherhood of

Electrical Workers, Local 332
(IBEW)

« International Union of Operating

Engineers, Local No. 3 (representing
plaintiffs in the Harris case)

o San José Police Officers Association

(plaintiff in the STPOA case).

Supporting Yvidence:

e -Gurza Dec., 4§ 6, 24, Exhs. 11,
15, 17,23, 25, 29.

14,

For the period 2010-2011, the following
unions either agreed to a wage reduction
ot the City imposed a wage reduction:

--Association of Building, Mechanical
and Elecfric Inspectors (ABMEI)
--Association of Legal Professionals
(ALP).

--Executive Management and
Professional. Employees (Unit 99), and,

“other unrepresented employees.

Supporting Eyidence:

e . Gurza Dec.,§25, Exhs. 9, 13,
32, 33.

15.

The 2010-2011 Agreement MOA
between the City and AEA, states at
Section 10,1.1:

On-Going Additional Retirement

Contributions. Effective June 27, 2010,

all employees who are members of the
Federated City-Employees’ Retirement
System will make additional retirement
contributions in the amount of 7.30% of
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pension mpe
amounts so contributed will be applied
to reduce the contributions that the City
would otherwise be required to make for
the pension unfunded liability, which is
defined as all costs in both the regular
retirement fund and the cost-of-living

fund, except current service normal costs

in those funds. This additional
employee retirement contribution would
be in addition to the employee retirement

- contribution rates that have been

approved by the Federated City .
Employees’ Retirement System Board.
The intent of this additional retirement
contribution by employees is to reduce
the City’s required pension retirement
contribution rate by a commensurate
7.30% of pensionable compensation, as
illustrated below . . . '

Supporting Evidence:
o QGurza Dec. §27, Exh, 11.

16.

The 2010-2011 MOA between the City
and AEA, also agreed to employees
making an additional one time pension
‘contribution “in the amount of 3.53% of

" pensionable compensation, and the

amounts so contributed will be applied
to reduce the contributions that the City
would otherwise be required to make
during that time period for the pension
unfunded liability....” (Section 10.1.2)

Supporting Fyvidence:
¢ (urza Dec.,§28, Exh, 11.

17.

The 2010-2011 MOA between the City
and AEA stated in connection with
employees paying additional pension
contributions: “The parties understand
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that in 01der to 1mplement this
provision, an amendment must be made
to the Federated City Employees’
Retirement System that requires an
ordinance amending the San Jose
Municipal Code.” (/d. at Section
10.1.4))

Supporting FEvidence: .
e Gurza Dec.,427, Exh, 11

18.

~ must be made to the Federated

. requires an ordinance amending the San

The City’s 2010-2011 agreements with
the following unions stated in

connection with employees paying -
additional pension contributions “The
parties understand that in order to
implement this provision, an amendment -

Employees’ Retirement System that

Jose Municipal Code” or “The parties
understand that in order to implement
this provision, an amendment must be
made to the Police and FII'C Department
Retirement Plan that requires an
ordinance amending the san Jose
Municipal Code,”

¢ Association of Engineers and
Architects (AEA) (plamtlff Mukhar is -
president),

* Association of Malntenance

- Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

» City Association of Management
Personnel (CAMP) '

s International Brotherhood of
Electrical Workers, Local 332
(IBEW)

» International Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in the Harris case)

¢ San José Police Officers Association
(plaintiff in the STPOA case).
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" Supporting Evidence:

¢ Gurza Dec.,§y 6, 28, Exhs. 11,
15, 17,23, 25,29.

19. In2011, the City reached agreements
with the following unions for their
members to accept an approximate 10%
wage reduction for the period 2011-
2012: '

Association of Engineers and

Architects (AEA) (plaintiff Mukhar is

president), _
Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

City Association of Managemen
Personnel (CAMP) '
International Biotherhood of
Electrical Workers, Local 332
(IBEW)

International Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in the Harris case)

San José Police Officers Association

" (plaintiff in the STPOA case).

International Association of
Firefighters, Local 230;

Supporting Fvidence:

¢ Gurza Dec,, 30, Exhs.
10, 12, 14, 16, 18, 20, 22, 24, 26,
28,30, 31, 34,

20. In 2011, the City imposed a Last, Best
and Final Offer on plaintiff AFSCME
for an approximate 12% wage reduction
for the period 2011-2012.
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- Supporting Evidence:’

o Gurza Dec., 126, Exhs. 20, 28

21.

. For Federated employees, the Municipal

Code provides: “Notwithstanding any
other provisions of this Part 6 or of
Chapter 3.44, members of this system
shall make such additional retirement
confributions as may be required by
resolution adopted by the city council or
by executed agreement with a
recognized bargaining unit.” (Mumclpal
Code 3.28.755)

Supporting Evidence:

. RJN Exh. C, (Municipal Code,
Chapter 3. 28)

22.

Under the Municipal Code for Police
and Fire Plan employees.

. Police and Fire Plan employees
not subject to interest arbitration, “shall
make such additional retirement
contributions as may be required by
resolution adopted by the city council or
by executed agreement with a
recognized bargaining unit,” (Municipal
Code 3.36.1525(A).)

. Police and Fire Plan employees
subject to interest arbitration, “shall
make such additional retirement
contributions for fiscal years 2010-2011
as may be required by executed
agreement with a recognized bargaining
unit or binding order of arbitration.”
(Municipal Code 3.36.1525(B).)

Supporting Evidence:

e RIN, Exh. D, (Municipal Code,
Chapter 3.36).
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summary adjudication as a matte1 of law that San José Charter Secuon 1512-A does not violate
the 5% or 14th amendments to the Umted States Constitution and does not breach any duty by
Defendant to Plaintiffs, The City Charter may require employees to pay towards the unfunded

liabilities required to pay for their retiree healthcare benefits., Employeés have no property right to-

Issue 6B: San José Charter §1512-A (Employcee Retiree Healthcare Contributions)

There is no triable issue as to any material fact and Cross-complainant City is entitled to

the City paying for all unfunded liabilities.

23.

San José Charter Section 1512-A states:

“Existing and new employees must
contribute a minimum of 50% of the-cost
of retiree healthcare, including both
normal cost and unfunded liabilities.”

Supporting Evidence:
e RJN, Exh. B.

24,

On or around April 12, 1960, the voters
ratified Proposition A, which amended
the San José Charter to include Section
78b.

Supporting Evidence:

e RIN, Exh. E (California

‘ -Assembly Concurrent
Resolution No. 17; adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement™) of Article X).

25.

Former San José Charter Section 78b

154 CASE NO. 1-12-CV-225926
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““Anything in Section 78a of the Charter
to the contrary notwithstanding, the
Council in its discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the
retirement plan established by said
Section 78a or any retirement plan or
plans established pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
department of the City of San José ” .,
“all as the Council may deem proper and
subject to such conditions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;...”

" Supporting Evidence:

¢ RIN, Exh. E (California
Assembly Concurrent

Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement™) of Article X).

26. The ballot argument in favor of
Proposition A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! Itis good
government to allow the City Council to
be responsible for investigating
problems and deciding how to solve
them. [f] THIS AMENDMENT IS
SIMPLE! Leave all the technical details
up to your City Council. They havea
staff to assist them including a very
capable City Attorney.”
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‘Supporting Evidence:

e RJN, Exh. F (Ballot Pamphlet
~ for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San José , April 12, 1960,
including “Argument in Favor
of Proposition A”). _ '

27,

As adopted by the voters in 1965, the

. San José City Charter states at Section

1500:

Except as hereinafter otherwise
provided, the Council shall provide, by

ordinance or ordinances, for the éreation,

establishment and maintenance of a
retirement plan or plans for all officers -
and employees of the City. Such plan or
plans need not be the same for alt
officers and employees. Subject to other
provisions of this Article, the Council
may at any time, or from time to time,

" amend or otherwise change any

retirement plan or plans or adopt or
establish a new or different plan or
plans for all or any officers or
employees.”

Supporting Evidence:

e RJIN, Exh. G (1965 Charter)
(emphasis added).

28.

. As adopted by the voters in 1965, the

San Jos¢ City Charter states at Section
1503:

Any and all retirement system or
systems, existing upon adoption of this
Charter, for the retirement of officers or

“employees of the City, adopted under

any law or color of any law, including

CASE NO, 1-12-CV-225926

SEPARATE STATEMENT OF UNDISPUTED FACTS

IN SUPPORT OF DEFENDANTS’ MOTION FOR SUMMARY.ADJUDICATION




but not limited to those retirement
systems established by Parts 1,2 and 4
of Chapter 9 of Article IT of the San José
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall continue until otherwise
provided by ordinance. ... However,
subject to other provisions of this
Article, the Council shall at all times
have the power and right to repeal or
amend any such retirement system or

systems, and to adopt or establish a new -

or different plan or plans for all or any
officers or employees, it being the intent
that the foregoing sections of this Article
shall prevail over the provisions of this
Section.” :

Supnorting Evidence: .
e RIN, Exh. G (1965 Charter).

29.

Section 902 of the San Jose City Charter
states: “the compensation of all City
appointive officers and employees,
except as otherwise provide in this

* Charter, shall be fixed by the Council.”

Suppm'tit_]g Evidence:
e RIN, Exh, A

30.

City Charter section 602 states: “The
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance.”

Supporting Evidence:
¢ RIN, Exh. A
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. City Charter section 1500 states:

“Except as herecinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City.”

Supporting Evidence:
e RIN, Exh. A

32,

The City Council has enacted some
ordinances implementing Measure B,

Supporting Evidence:

e - Gurza Decl, Exhs. 54, 55
(Federated, Police and Fire
Ordinances).

33,

Mtlnicipal Code §3.28.385(C) provides:

“Contributions for other medical benefits
shall be made by the City and the
members in the ratio of one-to-one.”

Sup-p orting Evidence:
¢ RJN, Exh. C.

34.

Municipal Code §3.36.575(D) provides:

“Contributions for other benefits
provided through the medical benefits
account shall be made by the city and the
members on the ratio of one-to-one.”

Supporting Evidence;

e RIN, Exh. D.
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SEPARATE STATEMENT OF UNDISPUTED FACTS
IN SUPPORT OF DEFENDANTS’ MOTION FOR SUMMARY ADJUDICATION




P

jum—

W 00 w1 N W M

. b n ] [\ N NN (] o Y — p—t — — — Pt — J—
OO\JO\M&L»)[\)HO\DOO\JO\MﬁwL\)MO

35.

In 2007, City staff submitted a
memorandum to the City Council,
attaching actuarial reports, concerning
the GASB standards for Other Post-
Employment Benefits. :

Supporting Evidence:

¢ Gurza Dec., 1 35-37, Exhs. 36,
37,38. e

36.

Beginning in 2009, the City reached
agreement with the following City
unions for employees to make annual
contributions, increasing incrementally
cach year, to fund up to'50% of the
unfunded liabilities of retiree healthcare
costs. : ’

--Association of Building, Mcchanical
and Electrical Inspectors (ABMEI),
--Association of Engineers and

Architeets, IFPTE Local 21 (AEA Units

41/42 and 43), ,
--Association of Maintenance
Supervisory Personnel (AMSP),

--City Association of Management
Personnel (CAMP), )
--International Brotherhood of Electrical
Workers, Local No. 332 (IBEW);
--Municipal Employees® Federation,
AFSCME Local 101 (MEF)
--Confidential Employees Association,
AFSCME Local 101 (CEO);
--International Association of
Firefighters, Local 230;

--San José Police Officers Association.

Supporting Evidence:

¢ Gurza Dec. 1§39, Exhs. 21, 39,
40, 41,

37.

The City’s agreement with AEA stated:

The City and Employee Organization
agree to transition from the current

159
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partial pre-fundin _
and dental healthcare benefits (referred
to as the “policy method’) to prefunding
of the full Annual Required '
Contribution (ARC) for the retiree
healthcare plan (“Plan”). The transition
shall be accomplished by phasing into
fully funding the ARC over a period of
five (5) years beginning June 28, 2009,
The Plan’s initial unfunded retiree
healthcare liability shall be fully
amortized over a thirty year period so
that it shall be paid by June 30, 2039
(closed amortization). ....The City and
Plan members (active employees) shall
contribute to funding the ARC in the
ratio currently provided under Section
3.28.380(C)(1) and (3) of the San José
Municipal Code. Specifically,
contributions for retiree medical benefits
shall be made by the City and members
in the ratio-of one-to-one. Contributions
for retiree dental benefits shall be made
by the City and members in the ratio of
eight-to-three. . . .. The Municipal Code
and/or applicable plan documents shall
be amended in accordance with the
above,

Supporting Evidence:

o (Gurza Dec. 32 Exh. 40, AEA,
"~ Section 12.1.

38.

The AEA agreement further stated: -

The payments of the full ARC were to -
be phased in incremientally but: “[Bly
the end of the five year phase-in, the
City and plan members shall be
contributing the full Annual Required
Contribution in the ratio currently
provided under Section 3.28.380 (C) (1)
and (3) of the San José¢ Municipal
Code.” .

Supporting Evidence:

¢ Gurza Decl,, § 41, Exh. 39,
AEA. §12.3.
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39. The provisions from the AEA agreement

, Suppbrting Evidence:

on payments towards the full ARC is the
same or substantially similar to the text
in City agreements with the following
unions:

Association of Building, Mechanical
and Electrical Inspectors (ABMEI),
Association of Engineers and Architects,
IFPTE Local 21 (AEA Units 41/42 and
43), Association of Maintenance
Supervisory Personnel (AMSP), City
Association of Management Personnel
(CAMP), International Brotherhood of
Electrical Workers, Local No. 332
(IBEW); Municipal Employees’ :
Tederation, AFSCME Local 101 (MEF);
Confidential Employees Association,
AFSCME Local 101 (CEO).

e Gurza Dec,, 43, Exhs. 39, 40,
41, .

40.

- contribution towards paying the full

The SJPOA and Firefighters agreements
on payment of the ARC cap the :

ARC at 10% of pensionable pay and
provide for meet and confer and dispute
resolution procedures for amounts over
that percentage. -

Supporting Evidence:
o  Gurza Dec., { 44, Exhs,
21{Firefighters], Exh.
41[SIJPOA].

41.

In a Last, Best and Final Offer, the City
imposed upon OE#3 the requirement
that its members make increased
contributions, incrementally, towards

161 | CASE NO. 1-12-CV-225926
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paying the full ARC.

Suph orting Evidence:

® Gurza Dec,, 143, Exh. 42, 43
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to summary adjudication as a matter of law that San José Charter Section 1511-A does not v101ate
the 5™ or 14™ amendments to the United States Constitution and does not breach any duty by
Defendant to Plaintiffs. The Supplemental Retiree Benefit Reserve was a discriminatory benefit.

Plaintiffs have no property right to payments from or continuation of the SRBR.

42. Section 1511-A (“Supplemental
Payments to Retirees”) of Measure B
states:

“The Supplemental Retiree Benefit -

_payments to refirees in addition to the

Issue 6C: San José Charter §1511-A (Supplemental Retiree Beneﬁt Reserve) Canses

of Action

There is no triable issue as to any material fact and Cross-complainant City is are entitled

Reserve (“SRBR” shall be discontinued,
and the assets returned to the appropriate
retirement trust fund. Any supplemental

benefits authorized herein shall not be
funded from plan assets.

Supporting Evidence:
e RIN, Exh. B. 7

43,

On or around April 12, 1960, the voters
ratified Proposition A, which amended
the San José Charter to include Sectlon
78h.

Supporting Evidence:

e RJN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include

" Section 78b (“Discretionary
Powers of Council Respecting
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Retnement”) of Artlcle X)' ‘

44, Former San José Charter Section 78b

stated:

. “Anything in Section 78a of the Charter

to the contrary notwithstanding, the
Council in its discretion may at any -
time, or from time to time, by ordinance,
amend or otherwise change the
retirement plan establisheéd by said
Section 78a or any retirement plan or
plans established pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
department of the City of San José ” ..

“all as the Council may deem proper and
subject to such conditions, restrictions,
limitations, terms and other prov1810ns
as the Council may deem proper;.

Supporting Evidence:

e RIN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement”) of Article X). -

45.

The ballot argument in favor of
Proposition A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! Itis good
government to allow the City Council to
be responsible for investigating
problems and deciding how to solve
them. [Y] THIS AMENDMENT IS

CASE NO. 1-12-CV-225926
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SIMPLE' Leave all the techmcal detalls
up to your City Council. They havea .
staff to assist them including a very
capable City Attorney.”

Supporting Evidence:

e RIN, Exh, F (Ballot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San José, April 12, 1960,
including “Argument in Favor
of Proposition A”).

46,

As adopted by the voters in 1965, the
San José City Charter states at Sectmn
1500:

Except as hereinafter otherwiseé
provided, the Council shall provide, by

-ordinance or ordinances, for the creation,
_establishment and maintenance of a

retirement plan or plans for all officers

and employees of the City. Such plan or

plans need not be the same for all
officers and employees. Subject to other
provisions of this Article, the Council
may at any time, or from time fo time,
amend or otherwise change any
retivement plan or plans. or adopt or
establish a new or different plan or
plans for all or any officers or
employees.”

Supporting Evidence:

o RIN, Exh. G (1965 Charter)
(emphasis added).

47.

As adopted by the voters in 1965, the

San José City Charter states at Section
1503:

Any and all retirement system or

CASE NO. 1-12-CV-225926
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. systems, existing upon adoption of this
Charter, for the retirement of officers or
employees of the City, adopted under
any law or color of any law, including
but not limited to those retirement
systems established by Parts 1, 2 and 4
of Chapter 9 of Article II of the San José
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall continue until otherwise

~ provided by ordinance. ... However,
subjectto other provisions of this
Article, the Council shall at all times
have the power and right to repeal or
amend any such retirement system or
systems, and to adopt or establish a new
or different plan or plans for all or any
officers or employees, it being the intent
that the foregoing sections of this Article
shall prevail over the provisions of this
Section.” '

Supporting Evidence:
- o RIN, Exh. G (1965 Charter).

TN R N o
WO = OO e

Section 902 of the San Jose City Charter
states: “the compensation of all City
appointive officers and employees,
except as otherwise provide in this
Charter, shall be fixed by the Council.”

Supporting Evidence:
¢ RIJN, Exh. A,

[ o A
~ N L

b
o]

City Charter section 602 states: “The
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance.”

Supporting Evidence:

S
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50.

'City Charter section 1560 states:

“Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retiremerit plan or plans for all officers
and employees of the City.”

Supporting Evidence:
e RJN, Exh. A

51,

- Supporting Evidence;

The City Council has enacted some
ordinances implementing Measure B.

e Gurza Decl, Exhs. 54, 55
(Federated, Police and Fire
Ordinances).

52.

For the Federated Retirement System,
the Municipal Code provided in Section
3.28.340(E): “Upon the request of the
city council or on its own motion, the
board may make recommendations to
the city council regarding distribution, if
any, of the supplemental retiree benefit
resefve” to retirees and their survivors.
Further, “[t]he city council, after
consideration of the recommendation of
the board, shall determine the
distribution, if any, of the supplemental
benefit reserve to said persons.”

Supporting Evidence:
e RJN, Exh. C.
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SRBR funds from the Federated
retirement plan for the fiscal years 2010-
12011, 2011-2012, and 2012-2013.

Supporting Evidence:
e RJIN, Exhs.L,M,N

54. For the Police and Fire Retirement
System, Municipal Code §3.36.580(D)(5)
stated: “Upon the approval of the
methodology by the City Council, the
Board shall make distributions in
accordance with such methodology”

Supporting Evideﬁce:
e RIN,, Exh D.

55. In 2002, the City Council adopted
Resolution No. 70822, which approved
" “The Methodology for the Distribution of
Moneys In the Supplemental Retiree
Benefit Reserve Of The Police and Fire
Department Retirement Fund.”

Supporting Lividence:
e RIN, Exh N,

56. Beginning in 2010, the City Council
amended the Municipal Code for the
Police and Fire retirement plan to provide
that “there shall be no distribution during
calendar years 2010, 2011, 2012 or
during calendar year 2013 ...”
(Municipal Code section 3.36.580(D)(2)

Supporting Evidence:
e RIN., Exh.D.

57. 1In 1986 when the City Council
authorized the Federated SRBR,; and in
2001, when the City Council authorized
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the Po
-reported that the City’s two pension
retirement funds were fully funded.

" Supporting Evidence:

¢ RIN, Exh. O [November 22,
- 1985 Letter from Coates,
" Herfurth & England, to Edward

F. Overton, Retirement and
Benefits Administrator, re:
SB650 Study]; Gurza Dec.,
Exh 59 [Actuarial Valuation
Report, City of San José Police
and Fire Department Retirement
Plan, as of June 30, 2012, at p.
5 (showing plan overfunded at
114.8% as of June 30, 2001]

In 2010, 2011, and 2012, the actuaries

58.
reported that the City’s two pension
funds had unfunded pension liabilities. -
-Supporting Evidence:
¢ Gurza Dec., § 49, Exhs. 58, 59
[2012 Cheiron reports, Federated
Employees Retirement System at
p. 6, Police and Fire Department
Retirement Plan at p. 5, tables
showing unfunded pension
liabilities]
59. In2011, and 2012, the actuaries reported

that the City’s two pension funds had
“excess earnings” for the year — as
defined in the Municipal Code — to fund
the SRBR. ‘

Supporting Evidence:

CASE NO. 1-12-CV-225926

. SEPARATE STATEMENT COF UNDISPUTED FACTS
IN SUPPORT OF DEFENDANTS’ MOTION FOR SUMMARY ADJUDICATION




L= S Ve S-SR, S N U S R DU N S

[ T N T N S N R N T L I o N O N e e e T T Y R S S
o ~J (= w I L3 [ — [a O = BN | [ w EN [F8) [ —

Gurza Dec., Exhs, 44, 45, 46, 47,
48. :
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7. Unconstitutional Violation Of Due Process, United States Constitution, 5" And

14" Amendments.

summary adjudication as a matter of law that San José Charter Section 1506-A. does not violate
the 5% or 14" amendments to the United States Constitution and does not breach any duty by
Defendant to Plaintiffs. The City Charter may require employees to pay additional pension

contributions to defray pension plan unfunded liabilities. Plaintiffs have no right to the City

(City third cause of action)

Issue7A: San José Charter §1506-A (Employee Additional Pension Contributions)

~ There is no triable issue as to any material fact and Cross-complainant City is entitled to

paying all pension i)lan unfunded liabilties.

@

(b)

(©)

ey

Section 1506-A (“Current Employees™)
of Measure B states:

“Current Employees” means employees
of the City of San José as of the
effective date of this Act and who are
not covered under the Tier 2 Plan
(Section 8).

Unless they voluntarily opt.in to the
Voluntary Election Program (“VEP,”
described herein), Current Employees
shall have their compensation adjusted
through additional retirement
contributions in increments of 4% of
pensionable pay per year, up to a
maximum of 16%, but not more than
50% of the costs to amortize any pension
unfunded liabilities, except for any
pension unfunded liabilities that may
exist due to Tier 2 benefits in the future.
These contributions shall be in addition
to employees® normal pension '
contributions and contributions towards
retiree healthcare benefits.

The starting date for an employee’s
compensation adjustment under this
Section shall be June 23, 2013,

171
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- and redeposit in the same manner as any
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implemented. If the VEP has not been .
implemented or any reason, the
compensation adjustments shall apply to
all Current Employees.

The compensation adjustment through
additional employee contributions for
Current Employees shall be calculated
separately for employees in the Police
and Fire Department Retirement Plan
and employees in the Federated City
Employees’ Retirement System.

The compensation adjustment shall be
treated in the same manner as any other
employee contributions. Accordingly,
the voters intend these additional
payments to be made on a pre-tax basis
through payroll deductions pursuant to
applicable Internal Revenue Code
Sections. The additional confributions
shall be subject to withdrawal, return

other employee contributions.

Supporting Evidence:

e . Defendant’s Request for
Judicial Notice (“RIN"), Exh.
B, pp. 4-5 (“Measure B”).

On or around April 12, 71 960, the voters
ratified Proposition A, which amended
the San José Charter to include Section
78b.

Supporting Lvidence:

e RIN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
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appr ovmg amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement™) of Article X).

3. Former San José Charter Section 78b
stated:

“Anything in Section 78a of the Charter
to the contrary notwithstanding, the
Council in its discretion may at any

. time, or from time to time, by ordinance,
amend or otherwise change the
retirement plan established by said
Section 78a or any retirement plan or
plans established pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
department of the City of San José

“all as the Council may deem proper and
subject to such conditions, restrictions,
limitations, terms and other provisions

- as the Council may deem proper;...”

Supporting Evidence:
e RIN, Exh. E (California
Assembly Concurrent

Resolution No. 17, adopted i in.
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement”) of Article X).

4,  The ballot argument in favor of
Proposition A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! Itis good

government to allow the City Council to
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be responSIbIe for 1nvest1gatmg
- problems and deciding how to solve
them. [ THIS AMENDMENT IS
SIMPLE! Ieave all the technical details
up to your City Council. They havea
staff to assist them including a very
_capable City Attorney.”

Supporting Evidence:

e RIN, Exh, F (Ballot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the Cify of
San José , April 12, 1960,
including “Argument in Favor

- of Proposition A”),

As adopted by the voters in 1965, the

- San José City Charter states at Section

15060:

Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all -
officers and employees. Subject to other
provisions of this Article, the Council
may at any time, or from time to time,
amend or otherwise change any
retirement plan or plans or adopt or
establish a new or different plan or
plans for all or any officers or
employees.”

Supporting Evidence:

e RIN, Exh. G (1965 Charter)
(emphasis added).

As adopted by the voters in 1965, the
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San José City Charter states at Section
1503: |

Any and all retirement system or
systems, existing upon adoption of this
Charter, for the retirement of officers or
employees of the City, adopted under

- any law or color of any law, including

but not limited to those retirement
systems established by Parts 1, 2 and 4
of Chapter 9 of Article IT of the San José
Municipal Code, are hereby confirmed,

“validated and declared legally effective
~and shall continue until otherwise

provided by ordinance. ... However,
subject to other provisions of this
Article, the Council shall at all times
have the power and right to repeal or
amend any such retirement system or
systems, and to adopt or establish a new

~ or different plan or plans for all or any

officers or employees, it being the intent

_that the foregoing sections of this Article

shall prevail over the provisions of this
Section.” ]

Supporting Evidence:

e RIN, Exh. G (1965 Charter)
(emphasis added).

Section 902 of the San Jose City Charter
states: “the compensation of all City
appointive officers and employees,
except as otherwise provided in this
Charter, shall be fixed by the Council.”

Supporting Evidence:
e RIN,Exh A.°

City Charter section 602 states: “The
following acts of the Council shall be by
ordinance: (a) Those acts required by
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specific provision of this Charter or by
ordinance.”

Supporting Evidence:
¢ RIN, Exh. A

City Charter section 1500 states:
“Except as hereinafter otherwise
provided, the Council shall provide, by

-ordinance or ordinances, for the creation,
. establishment and maintenance of a -

retirement plan or plans for all officers
and employees of the City.”

~ Supporting Evidence:

e .RJN, Exh, A

10.

The City Council has enacted some -
ordinances implementing Measure B.

Supporting Evidence:

e Gurza Decl, Exhs. 54, 55
(Federated, Police and Fire
Ordinances),

1l

In 2010, a Coalition of City unions
made a proposal to the City which
stated:

5.1.2. Additional Retirement
Contribution.

Effective June 27, 2010 through
June 28, 2011, all employees
will make additional retirement
contributions in an amount
equivalent to 10% of total
compensation effective June 27,
2010, The amounts so .
contributed will be applied to
subsidize and thus reduce the
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prior service contubutlons that

. the City would otherwise be

required to make. The parties”
specifically understand that this
agreement neither alters nor
conflicts with the City Charter
Section 1505(c) because under
this agreement, employees will
be subsidizing the City’s
Section 1505(c) required
contribution.

Supporting Evidence:
¢  Gurza Dec.,§{ 16-19, Exh. 2.

12. Other union proposals, including

proposals by the SJPOA and IAFF, also
proposed that employees would pay
additional pension contributions to
defray pension plan unfunded pension
liabilities.

Supporting Evidence: _
e  Gurza Dec.,§17, 18, Exhs. 3-6.

13.

For the period 2010-201 1, the following
six unions agreed that their members
would pay additional ongoing and one
time employee pension contributions,
and accept wage reductions, totaling

© approximately 10% during fiscal year

2010-2011 to be used to defray pension
plan unfunded liabilities ( except the
POA agreed only to a 5.25%. one time
additional pension contribution):

¢ Association of Engineers and

Architects (AEA) (plaintiff Mukhar is
president),

¢ Association of Maintenance

Supervisory Personnel (AMSP)
(plaintiff Dapp is president)
o Cily Association of Management
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e International Brotherhood of

Electrical Workers Local 332
(IBEW)

¢ International Union of Operating

Engineers, Local No. 3 (repwsentmg
plaintiffs in the Harris case)

e San José Police Officers Association

- (plaintiff in the STPOA case).

Supporting Evidence:

e  Gurza Dec.,{Y 6, 24, Exhs 11,
15,17, 23 25, 29.

14.

For the peuod 2010-2011, the following
unions either agreed to a wage reduction
or the City imposed a wage reduction:

--Association of Building, Mechanical
and Electric Inspectors (ABMET)
--Association of Legal Professionals
(ALP). '

--Executive Management and
Professional Employees (Unit 99), and
other unrepresented employees.

Supporting Evidence:

e  Guza Dec,Y25, Exhs. 9, 13,
32,33,

15,

The 2010-2011 Agreement MOA
between the City and AEA, states at
Section 10.1.1:

On-Going Additional Retirement

Contributions. Effective June 27, 2010, .

all employees who are members of the

~ Federated City Employees’ Retirement

System will make additional retirement
contributions in the amount of 7.30% of
pensionable compensation, and the
amounts so contributed will be applied
to reduce the contributions that the City
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the pension unfunded liability, whichis .

defined as all costs in both the regular
retirement fund and the cost-of-living
fund, except current service normatl costs
in those funds. This additional
employee retirement contribution would
be in addition to the employee retirement
contribution rates that have been
approved by the Federated City
Employees’ Retirement System Board,
The intent of this additional retirement
contribution by employees is to reduce
the City’s required pension retirement
contribution rate by a commensurate
7.30% of pensionable compensation, as
illustrated below , . .

Supporting Evidence:
e Gurza Dec., Y27, Exh, 11.

16.

The 2010-2011 MOA between the City
and AEA, also agreed to employees
making an additional one time pension
contribution “in the amount of 3.53% of
pensionable compensation, and the
amounts so contributed will be applied
to reduce the contributions that the City
would otherwise be required to make
during that time period for the pension
unfunded liability....” (Section 10.1.2)

Supporting Evidence:
e GurzaDec.,§28, Exh, 11,

7.

The 2010-2011 MOA between the City
and AEA stated in connection with
employees paying additional pension
contributions: “The parties understand
that in order to implement this
provision, an amendment must be made
to the Federated City Employees’

Retirement System that requires an
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ordinance amendlng the Sa£1 Jose
Municipal Code.” (Jd. at Section
10.1.4))

Supporting Evidence:
o Gurza Dec., 927, Exh, 11

18.

The City’s 2010-2011 agreements with
the following unions stated in
connection with employees paying
additional pension contributions “The
parties understand that in order to
implement this provision, an amendment
must be made to the Federated
Employees’ Retirement System that
requires an ordinance amending the San
Jose Municipal Code” or “The parties

- understand that in order to implement

‘this provision, an amendment must be
made to the Police and Fire Department
Retirement Plan that requires an
ordinance amending the san Jose
Municipal Code.”

e Association of Engineers and ‘
Architects (AEA) (plaintiff MukHar is
president),

e Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president) -

e City Association of Management

Personnel (CAMP)

¢ International Brotherhood of
Electrical Workers, Local 332
(IBEW)

e International Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in the Harris case)

¢ San José Police Officers Association
(plaintiff in the SIPOA case).

Supporting Evidence:

o Gurza Dec, 1 6, 28, Exhs. 11,
15, 17,23, 25, 29.
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19.

In 2011, the City reached agreements
with the following unions for their
members to accept dn approximate 10%
wage reduction for the period 2011-
2012:

¢ Association of Engineers and

Architects (AEA) (plaintiff Mukhar is
' president),

¢ Association of Maintenance

Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

¢ City Association of Management

Personnel (CAMP) .

¢ [International Brotherhood of

Electrical Workers, Local 332
(IBEW)

¢ International Union of Operating

Engineers, Local No. 3 (representing
plaintiffs in the Harris case)

e San José Police Officers Association

(plaintiff in the SJPOA case).

s International Association of

Firefighters, Local 230;

Supporting Evidence:

¢ (urza Dec., 30, Exhs.
10, 12, 14, 16, 18, 20, 22, 24, 26,
28, 30, 31, 34, -

20,

In 2011, the City imposed a Last, Best
and Final Offer on plaintiff AFSCME
for an approximate 12% wage reduction
for the period 2011-2012, )

Supporiing Evidence:
¢ (urza Dec., § 26, Exhs. 20, 28
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For Fedelatedlxemployees the Mumclpal

Code provides: “Notwithstanding any
ofher provisions of this Part 6 or of
Chapter 3.44, members of this system
shall make such additional retirement
contributions as may be required by
resolution adopted by the city council or
by executed agreement with a
recognized bargaining unit.” (Municipal
Code 3.28.755) '

Supporting Evidence:

e RIN, Exh. C, (Municipal Code,
Chapter 3.28).

22,

Under the Municipal Code for Pohcc
and F ire Plan employees.

. Police and Fire Plan employees

not subject to interest arbitration, “shall
make such additional retirement
contributions as may be required by
resolution adopted by the city council or
by executed agreement with a
recognized bargaining unit.” (Municipal
Code 3.36.1525(A).)

. Police and Fire Plan employees -

subject to interest arbitration, “shail

- make such additional retirement

cortributions for fiscal years 2010-2011
as may be required by executed
agreement with a recognized bargaining
unit or binding order of arbitration.”
(Municipal Code 3.36.1525(B).)

Supporting Evidence:

e RIN, Exh. D, (Municipal Code,
Chapter 3.36).
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summary adjudication as a matter of law that San José Charter Sec’:tion 1512-A does not violate
the 5™ or 14™ amendments to the United States Constitution and does not breach any duty by -
Defendant to Plaintiffs. The City Charter may require employees to pay towards the unfunded

liabilities required to fund their retiree healthcare benefits. Employees have no right to the City

Issue 7B: San José Charter §1512-A (Employee Retiree Healtheare Contributions)

There is no triable issue as to any material fact and Cross-complainant City is entitled to

paying for unfunded liabilities.

23

San José Charter Section 1512-A states

“Existing and new employees must

contribute a minimum of 50% of the cost

of retiree healthcare, including both
normal cost and unfunded liabilities.”

Supporting Evidence:
e RIN, Exh, B.

24,

On or around April 12, 1960, the voters

ratified Proposition A, which amended

the San José Charter to include Section
78b.

7 Supporting Evidence:

e RIJN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted n
Assembly January 18, 1961,
approving amendment of
Charter of San José to include

- Section 78b (“Discretionary
Powers of Council Respecting
Retirement™) of Article X).

25.

Former San José Charter Section 78b
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“Anything in Section-78a of the Charter
to the contrary notwithstanding, the
Council in its discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the
retirement plan established by said
Section 78a or any retiremerit plan or
plans established pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
department of the City of San José¢ »

“all as the Council may deem proper and
subject to such conditions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;...”

Supporting Evidence:

¢ RIJN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement™) of Article X).

26, The ballot érgnment in favor of

Proposition A stated:

“THIS AMENDMENT GIVES .
DISCRETIONARY POWERS TO THE
CITY COUNCIL! Itis good
government to allow the City Council to
be responsible for investigating
problems and deciding how to solve
them. [{] THIS AMENDMENT IS
SIMPLE! Leave all the technical details
up to your City Council. They have a
staff to assist them including a very
capable City Attorney.”
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Supp orfing Evidence:

e RIN, Exh. F (Ballot Pamphlet
- for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San José , April 12, 1960,
in¢luding “Argument in Favor
of Proposition A™).

J—
o No

27‘

As adopted by the voters in 1965, the
San José City Charter states at Section
1500:

Except as hereinafier otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,

. establishment and maintenance of a

retirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all
officers and employees. Subject to other
provisions of this Article, the Council
may at any time, or from time to time,
amend or otherwise change any
retirement plan.or plans or adopt or
establish a new or different plan or
plans for all or any aofficers or
employees.”

Supporting Evidence;

e RIN, Exh, G (1965 Charter)
(emphasis added).

28,

As adopted by the voters in 1965, the
San José City Charter states at Section
1503:

Any and all retirement system or
systems, existing upon adoption of this
Charter, for the retirement of officers or
employees of the City, adopted under
any law or color of any law, including
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but not hmlted to those retnement
systems established by Patts 1, 2 and 4
of Chapter 9 of Article If of the San José
Municipal Code, are hereby confirmed,
validated and declared legally effective .
and shall continue until otherwise
provided by ordinance. ... However,
subject to other provisions of this
Article, the Council shall at all times
have the power and right to repeal or
amend any such retirement system or
systems, and to adopt or establish a new
or different plan or plans for all or any
officers or employees, it being the intent
that the foregoing sections of this Article
shall prevaﬂ over the prov131ons of this
Section.”

“Supporting Evidence:

e RIN, Exh. G (1965 Charter).

29.

Section 902 of the San Jose City Charter -

states: “the compensation of all City
appointive officers and employees,
except as otherwise provide in this
Charter, shall be fixed by the Council.”

Supporting Evidence:
e RIJN, Exh. A.

30.

City Charter section 602 states: “The
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance.”

Supporting Evidence:
® R_JN, Exh. A
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31

- City Charter section 1500 states:

“Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,

-establishment and maintenance of a

retirement plan or plans for all officers
and employees of the City.”

Supporting Evidence:
o RIN, Exh, A

32.

The City Council has enacted some
ordinances implementing Measure B.

Supporting Evidence:

o (Gurza Decl, Exhs. 54, §5
(Federated, Police and Fire
Ordinances).

33.

Municipal Code §3.28.385(C) provides:

- “Contfributions for other medical benefits

shall be made by the City and the
members in the ratio of one-to-one,”

Supporting Evidence:
o RIJN, Exh. C.

34,

Murﬁcipal Code §3.36.5'75(D) provides: -

“Contributions for other benefits
provided through the medical benefits
account shall be made by the city and the
members on the ratio of one-to-one.”

Supporting Evidence:
e RIJN, Exh. D.
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In 2007, City staff submitted a
memorandum to the City Council,
attaching actuarial reports, concerning
the GASB standards for Other Post-
Employment Benefits,

Supporting Evidence:

e Gurza Dec., 1§ 35-37, Exhs. 36,
37,38,

36.

- unfunded liabilities of retiree healthcare -

‘and Electrical Inspectors (ABMEI),

. Personnel (CAMP),

_--Municipai Employees’ Federation,

Beginning in 2009, the City reached
agreement with the following City
unions for employees to make annual
contributions, increasing incrementally
sach year, to fund up to 50% of the

costs.
--Association of Building, Mechanical

--Association of Engineers and
Architects, IFPTE Local 21 (AEA Units
41/42 and 43),

--Association of Maintenance
Supervisory Personnel (AMSP),

--City Association of Management

--International BlotheLhood of Electrical
Workers, Local No. 332 (IBEW);

AFSCME Local 101 (MEF)
--Confidential Employees Association,
AFSCME Local 101 (CEQ);
--International Association of
“Firefighters, Local 230;

--San José Police Ofﬁcers Assomatlon

Supporting Evidence:

e (urza Dec. {139, Exhs. 21, 39,
40, 41.

37.

The City’s agreement with AEA stated:

The City and Employee Organization
agree to transition from the current

188 ) CASENO. 1-12-CV-225926
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par’nal pre fundmg of 1et1ree médlcal T
~and dental healthcare benefits (referred

to as the “policy method’) to prefunding
of the full Annual Required
Contribution (ARC) for the retiree
healthcare plan (“Plan”). The transition
shall be accomplished by phasing into
fully funding the ARC over a period of
five (5) years beginning June 28, 2009.
The Plan’s initial unfunded retiree
healthcare liability shall be fully
amortized over a thirty year period so
that it shall be paid by June 30, 2039
(closed amortization). ....The City and
Plan members (active employees) shall
contribute to funding the ARC in the
ratio currently provided tnder Section
3.28.380(C)(1) and (3) of the San José
Municipal Code. Specifically,
confributions for retiree medical beneﬁts
shall be made by the City and members
in the ratio of one-to-one. Contributions
for retiree dental benefits shall be made
by the City and members in the ratio of
eight-to-three. . . . . The Municipal Code
and/or applicable plan documents shall
be amended in accoxdance with the
above.

" Supporting Evidence:

e Gurza Dec. 1 32 Exh. 40, AEA,
Section 12.1.

38.

The AEA agreement further stated:

The payments of the full ARC were to
be phased in incrementally but: “[Bly
the end of the five year phase-in, the
City and plan members shall be
contributing the full Annual Required
Contribution in the ratio currently
provided under Section 3.28.380 (C) (1)
and (3) of the San José Municipal
Code.”

Supporting Evidence:

e Gurza Decl,, §41, Exh. 39,
AEA. §12.3.
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39. The provisions from the AEA agreement

* 43), Association of Maintenance

AFSCME Local 101 (CEO).

on payments towards the full ARC is the
same or substantially similar fo the text
in City agreements with the following
unions: '

Association of Building, Mechanical
and Electrical Inspectors (ABMEI), .
Association of Engineers and Architects,
IFPTE Local 21 (AEA Units 41/42 and

Supervisory Personnel (AMSP), City
Association of Management Personnel
(CAMP), International Brothérhood of
Electrical Workers, Local No, 332
(IBEW); Municipal Employees’
Federation, AFSCME Local 101 (MEF);
Confidential Employees Association,-

Supporting Evidence:

¢ Gurza Dec., 43, Exhs. 39, 40,
41.

40.

The SJPOA and Firefighters agreements
on payment of the ARC cap the
contribution towards paying the full
ARC at 10% of pensionable pay and
provide for meet and confer and dispute
resolution procedures for amounts over
that percentage. :

Supporting Evidence:

e  Gurza Dec., 44, Exhs. ‘
21[Firefighters], Exh.
41[SJPOA].

41,

In a Last, Best and Final Offer, the City
imposed upon OFE#3 the requirement
that its members make increased
contributions, incrementally, towards

190

CASENO. 1-12-CV-225926

SEPARATE STATEMENT OF UNDISPUTED FACTS

IN SUPPORT OF DEFENDANTS' MOTION FOR SUMMARY.ADJUDICATION = < - =i |-




o, oo -1 2} Lh + () .

10
11
12
13
14
5
16

17

8
19
20
21
22
23
24
25
26
27
28

Supporting Evidence:

e QGurza Dec., 43, Exh. 42, 43
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summary adjudication as a matter of law that San José Charter Section 1511-A does not violate
the 5™ or 14" amendments to the United States Constitution and does not breach any duty by

Defendant to Plaintiffs. The Supplemental Retiree Benefit Reserve was a discretionary benefit.

Plaintiffs have no right to payments from or continuation of the SRBR.

42.

Issue 7C: San José Charter §1511-A (Supplemental Retiree Benefit Reserve) .

There is no triable issue as to any material fact and Cross-complainant City is entitled to

£ AR
Section 1511-A (“Supplemental
Payments to Retirees”) of Measure B
states:

The Supplemental Retiree Benefit
Reserve (“SRBR” shall be discontinued,
and the assets returned to the appropriate
retirement trust fund. Any supplemental
payments to retirees in addition to the
benefits authorized herein shall not be
funded from plan assets.

Supporiting Evidence:
e RIN, Exh. B.

43,

On or around April 12, 1960, the voters
ratified Proposition A, which amended
the San José Charter to include Section -
78b.

Supporting Evidence:

e RIN, Exh. E (California
Assembly Concurrent
Resolution No, 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José to include
Section 78b (“Discretionary
Powers of Council Respecting
Retirement”) of Article X).
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44, Former San José Charter Section 78b
stated:

“Anything in Section 78a of the Charter
to the contrary notwithstanding, the
Council in its discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the
retirement plan established by said
Section 78a or any retirement plan or
plans established pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for
cligible members of the police or fire
department of the City of San José ™ ...
“all as the Council may deem proper and-
subject to such conditions, resfrictions,
limitations, terms and other provisions

-as the Council may deem proper;...”

Supporting Evidence:

e RIN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San José¢ to include
Section 78b (“Discretionary
Powers of Council Respecting
‘Retirement”) of Article X).

45. The ballot argument in favor of

Proposition A stated:

“THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! Itis good
government to allow the City Council to
be responsible for investigating
problems and deciding how to solve
them. [] THIS AMENDMENT IS

SIMPLE! Leave all the technical details
up to your City Council. They have a
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) staff to assnst them 1nciud1ng a veryy
_ capable City Attorriey.”

Supporting Evidence: -

e RIN, Exh, F (Ballot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San José , April 12, 1960,
including “Argument in Favor
of Proposition A™). :

[
o

46,

As adopted by the voters in 1965, the
San José City Charter states at Section
1500:

Except-as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creanon
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all
officers and employees. Subject to other
provisions of this Article, the Council
may at any time, or from time to time,
amend or otherwise change any
retirement plan or plans or adopt or
establish a new or different plan or
plans for all-or any officers or
employees.”

Supp orting Evidence:

e RIN, Exh. G (1965 Charter)
(emphasis added).

47.

As adopted by the voters in 1965, the
San José City Charter states at Section
1503:

Any and all retirement system or
systems, existing upon adoption of this
Charter, for the retirement of officers or
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: s il
employees of the City, adopted under
any law or color of any law, including
but not limited to those retirement
systems established by Parts 1, 2 and 4
of Chapter 9 of Article II of the San José
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall continue until otherwise
provided by ordinance. ... However,
subject to other provisions of this
Article, the Council shall at all times
have the power and right to repeal or
amend any such retirement system or
systems, and fo adopt or establish a new.
or different plan or plans for all or any
officers or employees, it being the intent
that the foregoing sections of this Article
shall prevail over the provisions of this
Section.” -

. Supporting Evidence:

¢ RIN, Exh. G (1965 Charter).

48,

Section 902 of the San Jose City Charter

states: “the compensation of all City
appointive officers and employees,
except as otherwise provide in this
Charter, shall be fixed by the Council.”

Supporting Evidénce:
e RJN, Exh. A.

49,

City Charter section 602 states: “The
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance,”

Supporting Evidence:
e RIN,Exh A

CASE NO. 1-12-CV-225926

SEPARATE STATEMENT OF UNDISPUTED FACTS
i INSUPPORT OF DEFENDANTS’ MOTION FOR SUMMARY ADJUDICATION




f—

(Y] NN I |\ b, N N [\ — ek ok, (=) —_ o [ — ek i
OOﬂO\M-h-wMMO\DOO‘-JO\U‘t—hLDNMC

A I T - L T

Suppoxfifigiyidence’
SRR e

. Cfty Charter section 1500 states:

“Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City,”

Suppnorting Fvidence:
e RIN, Exh. A

UndisputediMateridl:

A R e g
3 3 %
BartyisiR

51

The City Council has enacted some
ordinances implementing Measure B,

" Supporting Evidence:

e Gurza Decl, Exhs, 54, 55
(Federated, Police and Fire
Ordinances).

52,

For the Federated Retirement System,
the Municipal Code provided in Section
3.28.340(E): “Upon the request of the
city council or on its own motion, the
board may make recommendations to

the city council regarding distribution, if

any, of the supplemental retiree benefit
reserve” to retirees and their survivors.
Further, “[t]he city council, after
consideration of the recommendation of
the board, shall determine the
distribution, if any, of the supplemental
benefit reserve to said persons.”

Supporting Evidence:
e RIN, Exh. C.

53.

Beginning in 2010, City Council
resolutions suspended distribution of
SRBR funds from the Federated
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retirernent plan' for the fiscal years 2010-
2011, 2011-2012, and 2012-2013.

Supporting Evidence:
e RIN, Exhs. L, M,'N

Ve -1 Nt R W

54,

For the Police and Fire Retirement
System, Municipal Code §3.36.580(D)(5)
stated: “Upon the approval of the
methodology by the City Council, the
Board shall make distributions in
accordance with such methodology”

Slipporting'Eviden'ce:
e RIN.,, Exh.D.

55.

In 2002, the City Council adopted
Resolution No, 70822, which approved
“The Methodology for the Distribution of
Moneys In the Supplemental Retiree
Benefit Reserve Of The Police and Fire

Department Retirement Fund.”

Supporting Evidence:
¢ RIN, Exh N.

56.

Beginning in 2010, the City Council
amended the Municipal Code for the
Police and Fire retirement plan to provide
that “there shall be no distribution during
calendar years 2010, 2011, 2012 or
during calendar year 2013 ,..”
(Municipal Code section 3.36.580(D)(2)

Supporting Evidence:
e RIN,, Exh.D.

57.

In 1986 when the City Council
authorized the Federated SRBR, and in
2001, when the City Council authorized
the Police and Fire SRBR, the actuaries
reported that the City’s two pension

CASE NO. 1-12-CV-225926
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Supporting Evidence:

¢ RIJN, Exh. O [November 22,
1985 Letter from Coates,
Herfurth & England, to Edward
IF, Overton, Retirement and
Benefits Administrator, re:
SB650 Study]; Gurza Dec.,
Exh 59 [Actuarial Valuation
Report, City of San José Police
and Fire Department Retirement
Plan, as of June 30, 2012, at p.
5 (showing plan overfunded at

- 114.8% as of June 30, 2001]

58. 1n2010, 2011, and 2012, the actuaries
reported that the City’s two pension
funds had unfunded pension liabilities.

Supporting Evidence:

®  Guza Dec., 49, Exhs. 58, 59
[2012 Cheiron reports, Federated
Employees Retirement System at
p. 6, Police and Fire Department
Retirement Plan at p. 5, tables
showing unfunded pension
liabilities]

59. In 2011, and 2012, the actuaries reported
that the City’s two pension funds had
“excess earnings” for the year — as
defined in the Municipal Code - to fund
the SRBR.

Supporting Eviden_ce:

e Gurza Dec., Exhs, 44, 45, 46, 47,
48.
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DATED: February 7, 2013 MEYERS, NAVE, RIBACK, SILVER & WILSON

By:"/)t’;‘w M{Q/-;

Linda M. Ross

Jennifer L. Nock
Michael C, Hughes
Attorneys for Defendant
City of San José

2045866.1
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