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ROBERT SAPIEN, MARY KATHLEEN ) Consolidated Case No. 1-12-CV-225928 
McCARTHY, THANH HO, RANDY ) 

2 SEKANY and KEN HEREDIA ) 
) 

3 Plaintiffs and Petitioners, ) 

4 
) 

VS. ) 

5 ) 
CITY OF SAN JOSE, DEBRA FIGONE, in ) 

6 her official capacity as City Manager of the ) 

7 
CITY OF SAN JOSE, and Does I through ) 
15, ) 

8 ) 
Defendants and Respondents. ) 

9 ) 

10 
THE BOARD OF ADMINISTRATION ) 
FOR THE 1961 SAN JOSE POLICE AND ) 

II FIRE DEPARTMENT RETIREMENT ) 
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12 ) 

13 Necess Part in Interest ) 
TERESA HARRIS, JON REGER and ) Consolidated Case No. 1-12-CV-226570 
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16 ) 
vs. ) 

17 ) 
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CITY OF SAN JOSE, DEBRA FIGONE, in ) 
her official capacity as City Manager of the ) 

19 CITY OF SAN JOSE, and Does I through ) 
15, ) 

20 ) 

21 
Defendants and Respondents. ) 

) 

22 THE BOARD OF ADMINISTRATION ) 
FOR THE 1975 FEDERATED CITY ) 

23 EMPLOYEES' RETIREMENT PLAN, ) 

24 
) 

Necessary Party in Interest. ) 
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l3 AMERICAN FEDERATION OF STATE, ) Consolidated Case No. 1-12-CV-227864 
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1 DECLARATION OF STEPHEN H. SILVER 

2 I, Stephen H. Silver, declare as follows: 
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I. I have personal knowledge of the facts contained herein and am competent to 

testify if called upon to do so. 

2. I am President of the law firm of Silver, Hadden, Silver, Wexler & Levine, 

attorneys of record for Plaintiffs/Petitioners San Jose Retired Employees Association 

("SJREA'') and retired members of the Federated City Employees Retirement System, Howard 

E. Fleming, Donald S. Macrae, Frances J. Olson, Gary J. Richert and Rosalinda Navarro 

("SJREA Retirees") (collectively ""SJREA Plaintiffs"). 

3. On October 5, 2012, the SJREA Plaintiffs filed the instant lawsuit, Case No. 1-

12-CV-233660 (the "SJREA Action") seeking to invalidate certain provisions of"The 

Sustainable Retirement Benefits and Compensation Act" ("Measure B") passed by the 

electorate ofthe City of San Jose (the "City") on June 5, 2012. A true and correct copy of the 

SJREA Plaintiffs' Verified Complaint is attached hereto as Exhibit I. 

4. Prior to the filing of the SJREA Action, actions were filed by San Jose Police 

Officers' Association ("SJPOA") (Case No. 1-12-CV-225926, filed June 6, 2012, the "SJPOA 

Action"), Sapien, eta!., (Case No. 1-12-CV-225928, filed June 6, 2012, the "Sapien Action"), 

Harris, eta!. (Case No. 1-12-CV-226570, filed June 15, 2012, the "Harris Action") Mukhar, et 

a!., (Case No. 1-12-CV-226574, filed June 15, 2012, the "Mukhar Action") and American 

Federation of State, County, and Municipal Employees, Local 101 ("AFSCME") (Case No. 

112CV227864, filed July 5, 2012 the "AFSCME Action") challenging various provisions of 

Measure B. True and correct copies of the complaints in the SJPOA Action, Sapien Action, 

Harris Action, Mukhar Action and AFSCME Action are attached hereto as Exhibits 2, 3, 4, 5 

and 6 respectively. 

5. On August 23, 2012, before the SJREA action was filed, the Court ordered 

consolidation of the SJPOA Action, Sapien Action, Harris Action, Mukhar Action and 

AFSCME Action (collectively "Consolidated Actions", the plaintiffs of which shall be referred 
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1 to collectively as "Consolidated Plaintiffs") for pre-trial purposes. A true and correct copy of a 

2 printout from the Court's website for the Consolidated Case is attached hereto as Exhibit 7. 

3 6. On November 16,2012, the SJREA Plaintiffs filed a Notice of Related Cases 

4 establishing that the SJREA Action was related to the Consolidated Actions. A true and correct 

5 copy of the Notice of Related Cases is attached hereto as Exhibit 8. No objection to the Notice 

6 of Related Cases was filed. 

7 7. Defendant City of San Jose (the "City") filed a Demurrer in the SJREA Action, 

8 which was overruled by the Court on February 19, 2013. A true and correct copy of the 

9 Court's order overruling the Demurrer is attached hereto as Exhibit 9. 

10 8. At approximately 5:00p.m. on April2, 2013, the City served my office with a 

11 copy of its Answer in the SJREA Action. A true and correct copy of the City's Answer is 

12 attached hereto as Exhibit 10. 
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9. Trial in the Consolidated Actions is set for June 17, 2013 before Judge Lucas in 

Department 2. It is my understanding that the precise issues which will be tried on June 17, 

2013 in the Consolidated Actions are still being negotiated between the parties in the 

Consolidated Actions because, though there are several common issues in the component 

actions, there also are issues that are distinct and which may not require a joint hearing. In 

addition, a hearing on the City's pending Motion for Summary Adjudication in the 

Consolidated Actions only is currently set for May 3, 2013. It is my understanding that a 

response must, therefore, be filed on or before April 19, 2013. I understand that two Pre-Trial 

Conference dates have been set in the Consolidated Actions (on April19, 2013 and May 10, 

2013 ), at which the scope of trial may be determined. 

10. No trial date has been set in the SJREA Action and the Court has not issued any 

ruling as to which Judge will try the SJREA Action. 

11. As the City's Answer was so recently received, I cannot conclusively state how 

much discovery will be required in the SJREA Action. 

12. On the specific issue of the application to retirees of the "reservation of rights" 

clause set forth in Section 1500 of the City Charter, which the City vehemently contends 
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1 permits it to impair pre-existing entitlements of active employees and retirees, my office and 

2 the SJREA Plaintiffs are currently researching the legislative history of City Charter Section 

3 1500 in the expectation that it will bolster the SJREA Plaintiffs' contention that the words 

4 "officers" and "employees" appearing therein do not include retirees. However, this research 

5 has not been completed and I anticipate that it will take considerable time to complete. The 

6 SJREA Plaintiffs will be prejudiced if they are forced to respond to the City's pending Motion 

7 for Summary Adjudication on or before the due date of Aprill9, 2013 and/or proceed to trial 

8 on June 17,2013 before this research is complete. 

9 13. It is my understanding that the City has proposed a stipulation with Consolidated 

10 Plaintiffs whereby it will agree to stay enforcement of nearly every provision of Measure Bat 

11 least until after January 1, 2014. 

12 14. The SJREA Plaintiffs have exhaustively attempted to reach a solution that 

13 would accommodate all parties in the Consolidated Actions absent the need for Court 

14 intervention or alteration of the current scheduled events, including the June 17, 2013 trial date. 

15 15. On or about February 26, 2013, my office circulated a Stipulation for 

16 Consolidation to the attorneys in the Consolidated Actions. A true and correct copy of that 

17 proposed Stipulation is attached hereto as Exhibit 11. 
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16. 

17. 

The City declined to agree to that proposed Stipulation for Consolidation. 

On March 12,2013, I appeared telephonically at a Case Management 

Conference where I represented that the parties were discussing Consolidation and, if we were 

unable to agree, my clients would seriously consider filing a Motion to Consolidate. 

18. After trial was set in the Consolidated Actions, I proposed to Linda Ross, one of 

the attorneys for the City, that the SJREA Action be consolidated with the Consolidated 

Actions, on the condition that the following four issues unique to the SJREA case be severed: 

( 1) Measure B' s declaration that entitlement to Medical and Dental Insurance was no longer a 

vested right; (2) Charterization (i.e., removal of the discretion of the City Council to provide 

additional and/or improved benefits to retirees); (3) Promissory Estoppel; and (4) application of 

the "reservation of the rights" clause set forth in City Charter Section 1500 as to retirees. I was 
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1 eventually told by Ms. Ross that this proposal was also unacceptable to the City and that the 

2 City would not agree to any consolidation under which the trial of any matter or subject was 

3 delayed beyond June 17, 2013 . 
. , 

4 Executed this j ~J. day of April, 2013 at Santa Monica, California. 

5 I declare under penalty of peijury under the laws of the State of California tbat tbe 

6 foregoing is true and correct. 
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STE EN H. SILVER 
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THE CITY OF SAN JOSE 
CITY CHARTER 

 
ARTICLE XV 

 
RETIREMENT 

 
 
 
SECTION 1500. DUTY TO PROVIDE RETIREMENT SYSTEM. 
 
Except as hereinafter otherwise provided, the Council shall provide, by ordinance or 
ordinances, for the creation, establishment and maintenance of a retirement plan or plans 
for all officers and employees of the City. Such plan or plans need not be the same for all 
officers and employees. Subject to other provisions of this Article, the Council may at 
any time, or from time to time, amend or otherwise change any retirement plan or plans 
or adopt or establish a new or different plan or plans for all or any officers or employees; 
provided, however, the Council shall not establish any new or different plan after 
November 3, 2010 that is not actuarially sound. 
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