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COURT OF APPEAL OF THE STATE OF CALIFORNIA 
SIXTH APPELLATE DISTRICT 

 
CITY OF SAN JOSE; SAN JOSE 
REDEVELOPMENT AGENCY, HARRY 
MAVROGENES, in his official capacity as Executive 
Director of the San Jose Redevelopment Agency; 
MAYOR CHUCK REED, in his official capacity as 
Mayor of the City of San Jose, and PETE 
CONSTANT, ASH KALRA, SAM LICCARDO, 
PIERLUIGI OLIVERO, MADISON NGUYEN, ROSE 
HERRERA, JUDY CHIRCO, KANSEN CHU, NORA 
CAMPOS, NANCY PYLE, in their official capacities 
as individual Council members for the City of San 
Jose, 
  Petitioners, 
v. 
 
SUPERIOR COURT OF THE STATE OF 
CALIFORNIA,  
                      Respondent. 
 
 
TED SMITH, an individual, 
                     Real Party in Interest. 

  
NO.  H039498 
 
(Superior Court of California, 
County of Santa Clara Case 
No.  1-09-CV-150427) 
 
IMMEDATE STAY 
REQUESTED by April 15, 2013 
 
Re:  Order after Hearing on  
 March 15, 2013 
 
(Order regarding Plaintiff’s 
complaint for declaratory relief 
under Public Records Act) 
 
 
Dept.:  1 (Complex Civil) 
Tel.:  (408) 882-2110 
Hon. Judge James P. Kleinberg  
 

 
PETITION FOR WRIT OF MANDATE  

OR ALTERNATIVE WRIT OF PROHIBITION, 
AND REQUEST FOR IMMEDIATE STAY; 

MEMORANDUM OF POINTS AND AUTHORITIES 
 

 
Petition for Review of an Order after Hearing re Plaintiff’s Public Records Act request 

Superior Court of California, County of Santa Clara 
Honorable James P. Kleinberg, Judge 

 

  
RICHARD DOYLE, City Attorney (88625) 
NORA FRIMANN, Assistant City Attorney (93249) 
MARGO LASKOWSKA, Senior Deputy City Attorney (187252) 
Office of the City Attorney 
200 East Santa Clara Street, 16th Floor 
San José, California  95113-1905 
Telephone Number: (408) 535-1900 
Facsimile Number:  (408) 998-3131 
E-Mail Address:  cao.main@sanjoseca.gov 
 
Attorneys for Petitioners 
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re 

Commonwealth Court of 
December 7, 6, 20 ll, ,-"A,lUe-U. 6,2011, Filed 

No. 814 C.D. 2010 

",p'~n"T"r' 11 A.3d 629; 2011 Pa. Commw. LEXIS 9; 39 Media L. 1225 

In the matter of: Kenneth M. Silberstein 
of Record request; Commonwealth 
Office of Records, York 

of: 

Prior from No. 2009-SU-
004714-08. Common Pleas COUli of the of York. 
Renn, P.I. 

Procedural Posture 
An attorney 
Pleas of 
sion of the Office of 

any documents/ 
on computers that were 

the Commissioners andlor busi-
nesses for which owned or were The town-

did not consider electronic communications be
tween a Commissioner and a citizen 

court held that a 
local agency 

official was in 
record that could be deemed 

nm',,_'rp,.,w,'c, officer's and to 
determine whether the record is whether the re-
cord is to or whether the re-
cord is exempt from disclosure. The Records Of-
ficer fulfilled her under the 

cOlTe,;pc>Ddefll:e were not re-

Act of FebmalY 14, 2008, P.L 6, 65 P.S. §§67.101-67.3104. 

cords. 

Outcome 
The of the trial court was affirmed. 

Counsel: Marc B. 

Nathanael J. 
lee Office of 

Blue Bell, for a"'C';"!l.~l1l. 

Chief Counsel, 
Records. 

Steven Mark Hovis, York, for 

BEFORE: HONORABLE COHN 
R~ELIRER, HONORABLE JOtmNYJ. BUT-
LER, HONORABLE KEITH B. Se-
nior OPINION BY SENIOR JUDGE 
LEY. 

KEITH B. 

OPINION BY SENIOR JUDGE 

MacNeal, from the 
order of the Court of Common Pleas of York 

decision of the Office of 
lCUUllU1!o! York 

Re-

On June 10, 2009, MacNeal that York Town-
imd all electronic commurn-

from Homes 
Charles 

The Oftice of 
Boards Association 

Records has filed a brief of amicus curiac in 
filed a brief of amicus curiae in support of 

rCImS'VjV~Jnm School 



tions or written ""rrpon,'" 

Silberstein and any 
Solicitor 

On 

I A3d 
2 of 4 

2011 Pa. Commw. LEXIS 9, **2 

ther stated that it was not 
to whether or not any of the for redac-
tion or denial raised Commissioner Silberstein ap-

as the records for which he was \..l<UllliUI'. 

had not becn 

Records 

sion of the records and 
any sary. 

with any 
for an unredacted ver
reclactlOns. if neces-

on computers 
Commissioner Ness 

andlor Commissioner Silberstein andlor busi-
nesses for which own or are York 

did not consider electronic communications be
tween one individual Commissioner and citizen or citi-
zens of York records as de±1ned un-
der the RTKL. York did not 

any such electronic communications or written 
York also refused to pro-

vide any electronic communications or written corre
between Commissioner Silberstein and any le-

counsel other than York Solicitor not 
records and Of(Jtecte:d the attorney client 

llv'~L'''5, however, the OOR invited the 
submit information and Commissioner 
Commissioner Ness and York 
and cOlTefipOnden(;e 

On 
tennination 5HUH''''5 

174a. The OOR 

to redaction from any 
formation with ~nnw'nr',c 

records on Ness's 
re-

lll-

out 
any evidence that the 

records were exempt from disclosure and fur-

On 

on 

the OOR's 
at 175a-

The trial court determined that MacNeal had the burden 
of that the records she on Silber-

records." The 
that the re-

trial 
to act 

nor does he have any 
records of, let alone disclose to the 

COIlVersatlOn, note, call 
in which he matters 

As such, the trial court 
to sllstain her burden. 5 This 
lowed. 6 

MacNeal raises the 

MacNeal argues that re-
of elected of-

Commissioner Ness [**5] did not the OOR's final detenninaticn to the trial court. 

4 111e trial court found that Silberstein had standing to pursue an appeal because he had a direct interest in the matter. R.R. at 399a 
-4l5a. 

5 The trial court did not decide the issue [**6] of attcrney client privilege due to its finding that the requested records are not pub
lic. 

6 lINl Because there is no as to the facts in this case, "our review 
abused discretion, any error of or violated any constitutional rights. 
ante!, 999 A.2d 672, 674 n.2 CPa. Cmwlth. 2010). "The 
ing 994 A.2d 1179, 1181 

7 We have reordered the issues in this appeal. 
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are 
that 

case law. Herein, it is York Town
for its Commissioners to use their 
to conduct York business; there-

documents located in the Cotnmission-
ers' email accounts and on their computers are in 
the and control of the local agency 
and disclosure under the RTKL. As such, 
MacNeal argues that the trial court 
the burden on MacNeal to establish that the communica-
tions are records because of the records 

location. 

This is a case of first under the new RTKL 
for this Court as to the issue of whether 

rp"ipo'.Xlir,cr the 
current RTKL. 10 HN2 The term 

defined in the RTKL as any of the 

The RTKL defines a "record" as HN3 
of "U'UA~"" 

ments a transaction or 

connection with a tralnsactlOlJ, of the 

agency. I Section 102 of the RTKL, ~~~i'LC~~. 
The RTKL defines a record" as follows: "A re-
cord, a record, of a Common-
wealth or local agency that: under sec-
tion 708 for 

evant part, 
cess to a record, an agency shall make a 
fort to determine if the record is a 

... and whether the agency has posses-
or control the identified record .... " 

reveals that the re-
UlJll1i:lUU'1] that documents ac

its Commissioners in con
nection with the business of York 

for 
R.R. 

request for any em ails or written cOlTespon-
dence contained 011 any that were main-
tained Commissioner becausc said re-
cords were not under the and control of York 

York also did not consider elec-
tronic communications one individnal Commis-
sioner and a citizen citizens of York 
lic records as defined under the RTKL. 

that mnst be addressed is whether 
on Commissioner S il berstein' s 

records. As 
and The 

ASSO'~IaIU[)I[L a distinction must made 
between transactions or activities of an agency which 
may be a record" under the RTKL and the emails 
or documents of an individual office holder. 

the trial court, Commissioner Silberstein 
He an individual of-

~"thr'r;'"" to act alone on behalf 

this Court's decision in Lukes v. DPW, 976 A.2d 609, 618 (Pa. Cm
~®QILfQ!~!Qy@l~~ill2I~J4rmi£f!, =~=-",-","'-""'-'-~""'-~=-""""'~L' However, our decision in Lukes was rendered 

by the current RTKL. Therefore, our decision 
Lukes is not controlling in this matter. 

former Right-to-Know Act of June 21, 1957, P.L. 390, !l§ 

10 H::~;",aUlJll UC~l"llt:U to promote access to official govem
and make public officials account-

tI The term "record" includes a document, paper, letter, map, book, tape, oh(Jtograoh. film or sound recording, information 
stored or maintained electronically and a Section 102 of the RTKL, 65 P.S. §67.l 02. 
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Silberstein 
of a transaction or activ

as the local agency, nor would the 
rccord havc been created, received or retained pursuant 
to law or in connection with a transaction, business or ac

In other words, unless the 
emails and other documents in Commissioner Silber-

with the of 
agency, or were later ratified, 

York 

cords" within the H",uU""5 

not "of the local 

Moreover, HN5 the current RTKL has a 
that puts the burden a local 

RTKL,~~~~==~, 
faith detennination of whether a re(lUf;stE:d 

record, the ODen··rcco:ras 
to direct requests to other "nlnrrmr; 

re
thc same are 

Section 502 of the RTKL, !6L~~~~",' 
this Court believes that a re-

directed to a local agency, such as York Town-
in this case, that the local open-

records officer officials, such as 
Commissioner Silberstein in this casc, as to whether 
the official is in or control of 

record that could be deemed 
the officer's 

to detennine whether the record 
whether the record is 
the record is 
from the record as 
cords Officer fulfilled her 
she determined that the emails and other wdtten corre-
sp(mdem:e between Silberstein and the citi-
zens of York records. 

put 
to protect that an 

agency may attempt to shield records from dis-
closure the records on a computer that 
is not in or control of the 
agency. 12 wc conclude that the trial court 

held that the emails documcnts 
MacNeal that are containcd on Commissioner 
stein's computer are not 
to disclosure. 13 

The trial court's order is affirmed in accordance with 
the 

KEITHB. Senior 

Al'.'D NOW, this 6th of 
the Court of Comlnon Pleas of York 

KEITH B. 'H "UI,r. Senior 

with whom the agency has contracted a governmental 
relates to the function and not exempt nnder this act, shall be considered 

pnrpo,ses of this act. However, we conclude that Section 506(d)(1) is 
not contracted Commissioners third parties. In addition, we do not 
construed to mean that the only time that an agency is to provide a record 

possession is when the agency contracts for a function. 

13 In light of our holding on the first issue raised we need not address the second issue raised by MacNeal in this ap-
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v. 

United States District Court for the Eastern District of lVUI.ALl);aH, Southern Division 
22, 2008, 22, 2008, 22, Filed 

Case No, 05-74253 

2008 U,S. Dist LEXIS 64735 

The court 
motions to 1J1C'1C1LIUC; 

ERt'JEST FLAGG, as Next Friend of JONATHAN cations, Plaintiff was directed to 
serve an aplPropriate "--".,..-'-"-''-=~-'-'''-'v, CITY OF DETROIT, et aI" Defen-

dants, tion UIl.tolCltoU 

ceed in accordance with the 

Counsel: For Ernest 
than Bond, Plaintiff: Robert S. 

Nonnan N. Yatooma, 
man Yatooma Assoc., Howard Y. Lel:1erman, ,JLUJ.HUY",,-Ul, 

Procedural Posture 

&lfL, 
in civil HUS''''VH 

a non-party service 

Overview 
In an order, the eourt detennined that the cornmunica-

"AICl1(1H~~C;U among officials and 
discoverable under the standards of 

""-"-"'-''-'--'''-'''.l~~. and established a under which 

Outcome 

For Kwame M. J:'-'.I1-'Q"UO~"-, 
Thomas, Plunkett 

Petitioner: Jef
South-

& Mor
Detroit 
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business as 
Thomas G. Plunkett, 

For Bell Indnstries, .nr,wnnrQ 

Tel, Movant: David E. 
Williams, Williams, llWH'5"<uu, MI. 

For Detroit Free Press, Inc., Intervenor: Herschel P. 
Lara F. Richard E. Zu,ckcmnan, 

PRESENT: Honorable Gerald E. Rosen, United 
States District 

Gerald E. Rosen 

At a session of said Conrt, held in the U.S. ,"-VUH.UV"Oc" 

Detroit, on 22, 2008 

PRESENT: Honorable Gerald E. l<osen United States Dis
trict 

In an and related order issued on March 
2008, the Court (i) determined that the communications 

certain officials and of the 

nr"t",·", under which 
would review these 

detennination to 
3/20/2008 Order 

lions stored a non-par1y service Ul';Y l'UIOI 
2 

that party and still within 
to civil dis
the 

not iden
the Court 
in its March 

and related order may go al-
a means somewhat different from that em

Plaintiff to date. 

of relevance to this ease, the De
entered into a contract 

This statute was enacted as Title II of the Electronic Communications Privacy Act of Pub. L. No. 99-508, 100 Stat. 
but will be referred here by its more common name of Stored Communications Act. 

2 Defendant Kwame Kilpatrick has since joined in Defendant Beatty's motion. 

3 SkyTel recently was by Velocita Wireless, but will be referred to by former name "uVUi;U~'U this opinion. 

nr(wHipr -- the 
reveal, the na-

as so many others relating to the 
cord of helpful information. In the City 
ture and extent of 
Tel text lllICM"':5llJ'b 

discloses 

tions now under consideration. 

copics of communications sent or received via Sky
these services to the City. More generally, the record 

to the or the means which 
mo-
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that none of 

istrate would conduct an initial review of cer-
tain subsets of the communications retained 
and to Defendants' VUI,-CcLlVJU' 

Court's review, of these communications should 
be to Plaintiff. 

As this court-ordered process nnder the 
Defendant and one of the individual Defendants, 
Christinc filed the present motions, that 
the federal Stored Communications Act 
",-,,,,,-,,,,-,--,"--,"-"-'~-"-"-~= prevents Plaintiff from 

any text messages that remain in 
result of its role the 

messages in accordance with the IJL'JlVI.-VJ 

COlllt'S March order. 
motion filed on 23, the Detroit Frec Press 
leave to file an amicus brief in to the mo-
tion Defendant 
resolution of this motion 
a state-court suit in which the 
dl1ction of certain text messages from pursuant 
to the Freedom of Infomlation Act. 

A. Defendants Have Not Forfeited Their 
to Plaintiff's Effort as Pre-
cluded the SCA. 

to the merits of Defendants' SCA-based 
fIrst addresses Plaintiff s contention 

out, under Local Rule 
such a request for 

must be filed within ten 
at issue, but Defendants 

ent motions more than a month after the Court 
2008 and related order. It follows, 

Defendants' SCA-based chal-

Yet, of whether Defendants' motions 
could be construed as for reconsideration, the 

Court agrees with Defendant contention in her re-
brief that Defendants t1led these motions in accor-

with the Court's express authorization. So far as the 
Court's review of the record has revealed, Defendants 
fIrst alluded to the of the SCA in a March 
17, 
initial round motions to 

As the COllli observed at 
2008 

on the merits of this issne. 
at Nonetheless, the Court invited defense counsel to 
~r"ft",rI" and raise this a 

id. at 22, be-
motions were 

ternDJate:d and the Court, 
eon

claim of 
is not well-taken. 

B. The SCA Does Not Preclude Civil of a 
Stored Commnnications That 

Service Provider 
Control. 

to the merits, Defendants' motions rest 
yet that the 

address this assertion, 
m"trnf't,'''F to first survey the SCA 

that Defendants contend are here, 
describe the subset of communications the Court en-
visioned as in its March 20, 
2008 review the terms and 
scope govern the dis-
covery of a stored irJonnation. 

this the Court finds that Defendants' 
motions are rather resolved, without the need for an 

detailed or exhaustive construction of the terms 
of the SCA. 

1. The Relevant Provisions of the SCA 

son 
carried or maintained on that service." "-""-""-~""-'--"'" 

is 

5 discussed below, Defendants retreat somewhat from this broad n",n".;';"" in the briefs 
instead argue that such communications cannot be obtained from an 



6 

As is evident from these 
forth in "'---'''-'-''''''-'-'= 

tent that 
/I electronic communications 

service." An "electronic 
vice" is defined as 
vides to users thereof the 

252 ER.n 

or clectronic communications. 
7 A "remote 
detlned 

between an 
lies in the different criteria 

eXI~er)tl(lll to the rule 
of an RCS may 

contents of communication with the "lawful consent" 
of the subscriber to the service, while the of an 
ECS such communication 

.of the or an ad-
of such communication. 

from this for dis-
closures made with the consent, the SCA au-
thorizes the of either an ECS or an RCS to di-

the contents of a communication under several other 
<n"(',hpri circumstances 

a person 
are used to forward such cOlrununication to its destina-

u.s. Dist. LEXIS **11 

2. The Communications That Are 
to Production Under the 

Protocol Set Forth in the Court's March 
and Related Order 

Before 
tial the Court first revisits its 
the March 20, 2008 and related order. As dis-
cussed earlicr, the 
March 20 

VU);llW.lCU from or were received 
![1t~~~agJlllg devices issued to any of 

17 

tion," or "as may be necessar- 34 named individuals -- most not of :.vhom 
incident to the rendition of the service or to the pro-

tection of the of the of that 
service," "'-"'---"'~~'-"-"'-'-"'''-'-'''-Ll.''"-L' 

vice 

$i 
authorizes ser

the contents of a communica-

a service provider frcm divulging subscriber or customer information or records "to 
tily." As discussed in the Court's May 6, 2008 order in this case, this 
here, where any such subscriber or being by a party, '-I)'lTlllil 

governmental en
not applicable 

The SCA incorporates by reference this definition (and others) found the federal Wiretap See 18 U.S.c. § 2711 (1). 

An "electronic communications system," in turn, is defined as encompassing wire, radio, ele:ctromag]oetic 
or facilities for the transmission of wire or electronic communications, and any computer 

equipment for the electronic storage of such communications." lll.!l.S.C. § 251O(l4). 

9 In contrast to § 2702, a permits a to compel the disclosure of the contents of 
an electronic communication means as a warrant or an administrative subpoena. This provi-

see 
the 

here, however, where production of electronic communications is 
no occasion to decide how entity could 



5 of 17 
252 ER.D. *350; 2008 U.S. Dist. LEXIS **16 

troit official or 
the death of 

In its March 20 the extreme po-
sitions of Plaintiff and Defendants alike as to the discov
IOHILllll,H' of these communications i.e., Plaintiffs con-
tention that all of the text messages these broad 
criteria were to 

to their contents, and Defendants' 
assertion that none of thcse communications wcre rel-
evant Plaintiff 

to their 

a result of these 
sages that will 

confined to those that are found to be "relevant" 
under "-'-"'''''--'''-''''-'''-'-'-''-.1-' 

itself makes clear, the 
tion of relevance will be made reference to the par-

claims and defenses. Tn case, then, the 
will tum upon the relevance of any 

ticular text message to the 
Plaintiff's 
lated his de-

When PI aintiff s f11 Or'()"P"" 

the 
dant 

or 
of the Tamara Greene 

nr()np'rl1l characterized as govem
f'~"OVH"', communications. 12 

Thus, to the extent that case law 
the Ninth Circuit's recent decision in 

II This list included, for example, Carlita the wife of Detroit mayor (and Defendant) Kwame "iI~o""';~l_ The record 
does not disclose whether a SkyTel text lllc;»a'!bIllL!b device was issued to Carlita under the COITln<mv 

the City of Detroit. 

12 If, after [**19] the Magistrate Judges' threshold determination of relevance, any Defendant wishes oppose the production 
of one or more text messages on the that should be deemed commnnications, the Court cettainly would en-
tertain such a challenge at that time. seems to sllcceed under the circum-
stances presented here. 

strains common sense and ~();~~~~~~~~~~:ef,!~;,,#~~~'i~~~;:;,~~~::~::~~~ 
unreasonable discovery demands made by 

other aspects of the Quon decision, the Court orlrh'p<Q,~< 
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need for an initial review of the available communica-

for pro
be

""1-'---'-" In the affinnative. 

tions of the officials and to iden- HN2 Under "-''''=..'''-'-'~' 

u"'«""'5 au determination 

To be sure, some of the text messages reviewed 
in this process include pvJL~Vu,U 

HUVU.UUUVJll, and some be the 
claims of Yet, this was the very 

the established in the Court's March 
2008 order -- to review these communications in 

afford Defendants an nnnnrinmiv 

raise 

Under these circumstances, Defendants' 
tions of and 
What 

be discoverable under the standards of "'-"''''''--'''-''l'oCl.LO.L' 

the dictates such a result, it must do so 
the absence in this case any real threat that per-

sonal or communications be disclosed to 
Plaintiff. bears as the Court resolves De-
fendants' motions. 

One final warrants consideration before address-
the merits of Defendants' SCA-based Al-

ve-
hide for 
messages, the it instructive to consider 
whether Plaintiff could have achieved the same 

encompasses both electronic communications 
and archived of such communications that are pre-
served in electronic form, see "'-"'''''--''"''--="'''-''-' 

Committee Note to 2006 

As the and as the 
courts have HN3 a request for need 
not be confined to documents or other items in a par-

vV,'Oc,OM'cm, but instead extend to items 

The case law illustrates the 
der which a party may be 
over materials not in its posse:SS1.on 

circumstances un-

"lc-

14 Notably, in 
Fourth Amendment 

messages by the defendant 

to minimize the intmsion upon the 
port, rather than call into question, 
munications to Plaintiff. 

Indeed, one of the 
"'-"''''-''''-''''''-'''-''"'-'''''''', Advisory Committee Note to 

a more expansive notion of "control," 
the documents from a non-plrrty to the action. 

extend the Rule's coverage to elec-

has 
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the courts have found that HN4 a corporate 
may be deemed to have control over documents in 

of one of its officers 

cause at issue "in 
ance of his functions" as an officer of the cor-

the court found that the tapes were within the 
control of this party, and thus "must be disclosed in re-

to a proper notice for Pf()(ll1ctJlon 

Indeed, this 
ments in the actual 

of a "",·n,,,",,tp 

extends not to docu-
of a non-party officer 
party, but also to mate-

"rrml, ... ",>p has a to abc 

"-'-""""-~ll!.I'LLl and its attendant case law 
concludes that the of De-

aver the text messages ~r'>0~r"~ 
pursuant to its contractual relation-
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had control over materials in the rVO"~'0,nVH 
party virtue of its to secure the consent that 

was necessary to obtain a copy of these materials. 17 

Moreover, the above-cited case law cQI,frrm the obvious 
that it is immaterial whether a such as the 

here, not to 
consent -- jf a party has the reclui,;ite 

it is lilif-'V""UA,", 

finitive pronouncements about the 
to the under its agreements with 

the rccord includes scveral other indicia of 
control over the text messages maintained 
First aI,d foremost, the motion 

such control, first 
the 

of the contents of a communication "with the 
lawful consent of ... the subscriber," the then 
states that "as subscriber to the 
sages," it "does not consent to the of these 

the SeA before such 

can block the disclosure of mes-
Wll~hh:olIUll:J! its consent, it follows 

the disclosure of these communica
power 

to obtain" the mes-

documcnt, it must 
with the mandatc 

18 

farther, in fact, holding that a corporate 
Court returns below to this aspect 

has the obligation secure lJecessary consent from non 
case law. 

The process would be more streamlined if a party's 
to with is well established, however, 

low extensive intrusion the affairs of litigants and third 
S. Ct. 2199. 2206, 81 L. Ed. £d 17 (]9842 (footnote omitted). 

19 TIle Court is aware, course, of suit in the "'U'~<U,ba" 
sure under the FOrA of different subset text messages by under 
its limited here of the tenns of the FOIA, the Court does not or intend to 
the text messages might be subject to disclosure under this Michigan statute, or any 
to might Rather, it is enough, for purposes, to confirm that at least some 
tained by SkyTe1 qualify as records" the meaning of Michigan's FOIA. 

view to whether any of 
the statutory ex(;eptioIls 
the text messages main-
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20 and its in its present motion 
the deliberative process 

as the 

emnlent," 

Because at least some of the messages maintained 
records" within the of 

it would be 
say the least, The HU.C,ll."''' •. U Court the ar-
to obtain these records as necessary to 
tory of disclosure. Such a conclusion 
be contrary to the case law. First, the 
HU~W.5UU courts have held thatHN5 the FOIA of 

in 1QI£.I!d!~~~IJ..i!.,~t,Lj[,£',~~2-':L, 
to have control over electronic records in the 
sion of a third party virtue of statutory 
to maintain these records and make them available for ex
amination or 

Indeed, the decision of the Court of 
in is instructive here. In 
that case, t.."fJe defendant contracted with a 
third the of Port Huron, to prepare property 
tax to be issued to owners. Un-
der this contract, the docu-
ments to Port Huron, which com-
puter tapes the !-,"Auu"m 

record" as 
in the 

mance of an official the court concluded that 
'UVYUO'UU)~ had "used" the computer tapes, "albeit in

to a third pal1y, Port 
tax notices for mail-
needed to this 

function." """"='-''--'-'-''-'-''''-''-''''-~,,". 

Of here, the court next found 
"maintained a measure of 

control over the tapes, virtue of pro-
vided the data used to created the tapes, and as evi-
denced a letter from one of the to the 
tiff that Port Huron would not release the tapes 

np,-rnlQOlr>'" and that the did not intend 
="-,-,"-'-!.~~,-",,,,-,,-. In 

111-

of her motion, Defendant Beatty challenges the of this directive submitted Plain-
[**36] Defendant Kilpatrick, and bears a date (June 2000) prior to the date that 

a mere error, as evidenced the absence of any claim by ei-
docs not accurately ret1ect the regarding electronic commu-

to address this question, and has done so, despite ample 
n~j'~n,,jm,t A''''~'U'''~R recently issued a directive with similar '~'5uU5'", 

to be public records, and that "users of the 
and an electronic communication, the may be sub-

Use of City of Detroit's Electronic Communications 
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that the Defendant has control, within the 'UL,a",,,,); 

records" that 
under its contract with 

while the record does disclose the 
it de-

would maintain an archive of corn-
of as n""'l1QCf'n 

records and concern 
any sort of contractual 

to retrieve these "lL.~O");'"O. Pre
or,::>l1t -sl~eiung business such would 

not such an archive unless it was compell-
sated for this service, and the in tum, would not 

for this service unless it could access to the ar-
when desired. 21 In the absence of any evidence 

to the contrary, the Court assumes that the has 
at least some sort of contractual of access to the 

the course of its con-

Given all these indicia of 

a 
rected at the Defendant to 
such a request, Plaintiff would be entitled to review any 
and all communications that relevant 
to his claims, see ab-
sent some basis for that these communica-
tions are the reach of civil This, of 

course, leads the Court back to the ad-
vanced in Defendants' motions that the SCA 

such a bar to the any text mes-
the Court 

4. The SCA Does Not Override Defendants' 
tion to Produce Electronic 
Communications Within Their l'o,sseSSl'[)n, 
or Control. 

As noted earlier, Defendants' '-'''~''','';; 
quest for disclosure of the 
upon what a 

Tne evidence in the record that has 

view, that 
in this case, 
Plaintiff or in accordance wit,,1 the ''''J'V~V' 
in this Court's March 20, 2008 
der. 

In 

messages 
tion would pass 

which would be under ~"-"-""-'-
above-cited case law to the text messages from 

and make them available to Plaintiff ma-
terials within its "controL" 

reason to believe that the SCA dif-
party 

nn')111wtlnn to a customer such 
as the the Court notes that the upon 
which Defendants 

exhibit to response to the a 
ently offers to its customers, under a customer may 
pany. [**42] (See Plaintiff s Response, Ex. Unfortunately, the record does not indicate whether this or 
some comparable service under its contracts with the City. 

of Detroit. (Id.) 

22 The Conrlrecognizes, course, that this premise is inaccurate, and will return below to the legal significance of Plaintiff s elec-
tion to via subpoena. 
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. the contents of a commu-

the customer's 
be characterized as 

any infonnation to anyone outside 
of the confidential that exists be-

aud its eustomer. 

If the archive and retrieval service 
-,_ ...... __ . as an 23 it is still more UV'UU'.HU 

of retrieval would run afolll 
tinent subsection of "'-'''-'-'==, 

an RCS is 
of any communication which 

tained on that serviee ... on behalf of ... 
scriber or customer" if the serviee "is 
not authorized to access the contents of any such commu-
nications for purposes of serviees other 
than computer 

to the extent that the contraets between 
a meehanism for the 

to request the retrieval of text messages from the 
chive maintained such request nr,'or'''''''ohl" 

would the neeessary for 
Tel to "access" the communications in this ar-
chive "for purposes of other than 
storage computer 
of retrieval. It is not a eonclusion, then, that 
Tel would engage in 
under the 
ttieve messages from an arehive maintained at the 
behest of this customer. 24 

gage in the 
text messages from an 

23 The Court addresses this in greater detail below. 

them to the the Court would nOl so con-
Defendants do, the "lawful consent" ex-

"'fJlfJll'C.atJl'" here. Another exeep-
of a commnnication to bc 

"as may be incident to the rendition 
a f the servl cel! 
As discussed 

use or value to a cus-
service not offer a meeha-

messages from this archive. Seem-
then, retrieval of messages from the 

it has maintained on the behalf is "neces-
ineident to" its to carry out the text mes-

sage transmission lind storage services it has to pro-
vide to the 2, 

In any evenl, even if Defendants are correct in 
their contention that cannot 
nications in case without the 
called for under the 
fendant has both the 
cure any such consent that the SCA may 
served the consent that is needed to 
"'-'-=,.""-'-'''''-'- __ ,"_ •• _~ upon the sort of service pro-

this service is deemed be an then the con-
sent of the /I subscriber" is sufficient to 
viee to the contents 
maintained on this service. "'""'_"_'-'=='--"-=-'-='-"'.L'-"'..L' 

In contrast, if a serviee is detennined to be an ECS, then 
"lawful coment the or an ad-

dressee or intended reCaPllent" 

communication. "-"'-"'-'-""--""-...:L"'-'--~'-"'.L~' 

This distinction between an ECS and an RCS was cen-
tral to the of the district and "'1J11J'-'11<l'<O 

with the district court 
the service at issue in that case was an RCS. See 
--'-"''-''''''---''''''''''~''''c'~'-'=CL' In that case, the defendant mu-

<lIt-"l<lHUlm'll~ lCJi.l-I.lIC';Siiigm.g devices and re-
to be pro-

vided to various L'1 an effort to deter-
mine whether and to what extent these devices were 

24 The Court the defendant service in Quon engaged in similar activity, that the Ninth Circuit held 
in its recent decision that the service had as a matter of law. Quon. 529 F.3d at 903. It does not 
pear from the decisions case, however, any party raised the 

communications within the meaning of § 2702(a), nor whether such 
in the course of an authorized service other than or computer fJHJ'''''' '''';c;. 
in Quon rested the court's detennination that service 
and not an RCS. See Again, the Court addresses 

25 Again, it in Quon raised tlus issue, and the decisions in that case do not address it. 

is the "subscriber" of SkyTel's text messaging services within the 
to the City properly characterized as an ReS, SkyTel need 

contents of any communications has archived under its contracts 

of § 2702. Thus, 
secure the City's con
the 
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the 
ordered an audit of 

sages sent and received two 
-month When this audit 

officers over a two 
an internal af-

and other adverse consequences for the 
the audit and others whose communications 

w~ ~ o~ 

eers and several other 
Arch Wireless, the 

officials, 
SCAand~~~~~~ 
fornia law. 

Arch Wireless moved for summary 
on the SCA 

~~~~~~~~~~~~~c.None-
t heless, the court 
the text message in storage was not 
alone, to an RCS from an ECS, because 
SCA that an ECS also entails the 

his-

27 As the district court pointed out, this common feature of 
of activities covered by the SCA from the of 

apprc)ach to charac-

the "func
tional nature of the definitions of ECS and RCS, 
with the result that a can act as an RCS with re-
spect to some an ECS with re-
spect to other rnmrnnm 

Thus, the 
was whether the 
tiffs' SCA claims 

tronic as temporary, intern1ediate storage 
of wire or electronic communication incidental to the 
electronic transmission storage of 

an electronic communication ser-
vice for of such commu-
nication. Because the text mes-
sages that .Arch Wireless had retrieved from storage 
and forwarded the had been transmitted 
and read in the past, could not be 
construed as or "incidental their trans-
mission. Rather, the district COlllt reasoned that the char
acterization of Arch Wireless's service as an ECS or 
an RCS turned upon whether the text messages had been 
stored "for of See 

The court concluded that this was not the purpose for 
which Arch Wireless had stored text messages that it 

"-'-===-"-'-~"-'-= (citing Kfl@2.l!JlQ:l±llii[!!LMrJiL~cB~.J.C~~UlM,JrZQ:12fltlL'Q!~QQ;m. 

of the SCA, and other relevant authorities are discllssed extensively in an amicus 
brief that the Detroit Free Press seeks to in this case. Prior to this submission, neither Plaintiff nor Defendants had provided 
much discussion or of the tenns of the SCA, and they had cited little case law or other pertinent authorities, apart from 
the Quon decisions, that assist the Court in this by the Free Press's submission, however, De-
fendants Beatty and filed briefs that more extensive treatment to this 

Under these circumstances, the Court finds that leave should be for the Detroit Free Press to file its nm,nn"prl 

brief in this suit. First, the Free Press out that this the SCA -- to the extent 
to resolve Defendants' motions -- is upon the interests that the nf"N<r,nnler 

its state court FOIA suit 111ere is legal issues raised 
in case and in Defendants' where the Free is seeking disclosure of a subset ·of the text ""O'M.~'" 
tained SkyTel on behalf of the City of Detroit, and where the newspaper faces an SCA-based challenge to this effort is 
quite to the SCA-based advanced in Defendants' motions. Moreover, and noted above, the amicus brief 
submitted by the Free Press offers a and of the tenus of the SCA which the parties' submissions did 

least to the Free Court welcomes assistance in resolving the before it, and thus has 
amicus brief in preparing this opinion. 
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service 
that any 
this service were 
subscriber 

In so 

and 
of communications maintained 

made with the consent of the 

In its recent decision, however, the Ninth Circuit re-
versed this aspect of the district court's and held 
that "Arch Wireless an 'electronic communi-
cation service' to the This 

to rest on the 
the district court, 

ser-
~~. th~ 
Arch Wireless did . text messages its 
server," it noted that both ECSs and RCSs entail some 
forn} of " and it found that Arch Wireless did not 

cabinet" function that was 
of the SCA as characteris-

av.nln;~arl that the district court's 
HU.'l-'jlaC;I~U, and 

led 

in held that an internet service 
had stored e-mail on its server purposes 

since obvious purpose for stor-
a message on an ISP' s server after is to pro-

vide a second copy of the message in the event that the 
user needs to download it -- if, for the 

storage of 
messages," and where it was "clear that thc 

messages were archived for 
were in 

the Ninth Circuit addressed certain HUIF,UCUF," 

that Arch Wireless 

Arch Wireless contends that our in 
protcc-of the definition of 

0111"-,,,,,+0 its There, we noted 
the message has ex-

in the normal course, any copy is no 
any function. An 

of temporary 
be described as 

those messages. 
F3d] at ]070. Thus, the argument goes, 
Arch Wireless's permanent retention of the 

text messages could not have been 
purposes; it must have 

been for storage which would re-
uS to Wireless as an RCS. 

is not 
First, there is no indication in the record that 
Arch Wireless retained a permanent copy 
of the text messages or stored them for the 
benefit of the the of 

on 

liUIJlt;,~!:e. or intended re
of each such communication. """"-"-""''''' 

"",r;p"";",,, the district and court 
this Court finds the lower court's rea-

on a number of the 
Ninth Circuit's decision in that case --

and, to some extent, the court's in 
'lI-'l~!lU'<1"'jU, under which service 

contract with their customers to pro-
either an ECS or an RCS, but not both. the pro-

hibitions disclosure set forth in foclls 
type of ECS or 

the classification of the service 
notions of the service that this 

took a middle course" in en-
under which a service such 

as may be deemed to an ECS and 
an RCS to the same customer. ~~e-::::!d-~~W~~ 
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chive maintained 
and tbat the 

"c()m]Put,er stor
this ar-

on behalf of the a "remote ~~.-.-.".:-
service" as defined under the SCA. 

It is a shor1 step from this to the conclusion 
that the Defendant is both able and 

its consent, as 
text messages so that the 
request for their 

to a party has an under =~"'-'-

so 
deemed to be held in 11 electronic 

Whatever be said about the 
which the district and "IJIJCU.d'C 

available re
communications, and cannot 

serve as a copy of conmlUnications 
In this respect, Court is in com-

agreement with the Ninth Circuit's observations in 
"-'-'==-"'-"-""'--"'-':'-'< . ...=. __ "",,,-,-,,,---,--,--, that a service ~r,,,,,.ci~r 

of temporary messages could 
those mes-

pur-

characterized as a 
tions sent and received 
",-",,,,--,,,-,-,,-,,,,---,,-,--,,,,,,,,,,. The COUl1 finds, 'h~,rAT'W~ 

duce materi.als within its control, and this car-
lies with it the .attendant to take the steps necessary 
to exercise this control and retrieve the docu-
ments. Moreover, the COUl1 has that 

disinclination to exercise control is immate-
as it is immaterial whether a party 

n",rl,,~~ documents in its 
communications that 

discoverable nn
'-"""""--""'''-''''LL''-L, and becanse the 

has "control" over this archive within the of 
'-""""-£:'JlliLLLL and the case law ~An,·'~"~ 

nications from this 
in accordance with the nr.,'nnnl 

this COUl1' s March 20, 

it is not an 
circum-

here, a pal1y may be com-
to its consent. It is a necessary and routine in-

the mles of that a court may order 
disclosures that a party would not to make. il-
lustrated the survey of ~~~ 
this this power of encompasses such 
measures as are necessary to secure a 
ance with its In this case, the par-
ticular device that the SCA calls for Nand 
Defendant has not cited any for the 
prc)PClsltLOn that a court lacks the power to ensure that this 
necessary authorization is from a party 
with the means to 
could 

"consent." 

even if the Court is mistaken in its conclu-
sion that the service an 

29 The Court confesses that it is by the Ninth Circuit's observation that thcre was indication in the record" in that 
case t!lat "Arch Wireless retained a pcnnanent copy of the text messages or stored them for the bencfit of the 
the evidence "instead" showed "that of the messages are 'archived' Arch Wireless's server." """'~,-""~~~LZ:",,,::: 
03. In this Court's view, an "archive" understood as a permanent record, and the district court character-
ized Arch Wireless's in that case as where text messages, after they have been read, are archived for 
a pennanent mechanism." Moreover, once a scrvice has de-
livered a given text message to its intended and been opened and read, 
lion of a copy of this message in an "archive" could only be the benefit of' the <"U1'1!J'l1Cl, 

would serve no apparent purpose, whether backup or otherwise, for the service provider in its 
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less has an con-
sent from its to pro-
ceed with its retrieval of communications. This, after 

what the courts have held in the 

"-'-"'''''-=-'-'-'''-'- concept of "con
trol" extends to Nymni"nv' control over its 
such that a corporate party may be to secure 
an consent as necessary to access to ma-
telials that the has the to obtain. In ac-
cordance with these the Comt finds that the 

of Detroit is both able and to obtain 
PTYlnl,m"'PQ that would be necessary 

the communications of 

This conclusion is confiImed 
the same or similar "consent" 
SCA's close cousin, the 
""--'=~_=-"-'~ Under one such 

and forward them 
review. 

or electronic communication" is 
permlss;lbjle "where one of the to the communica-

or en
electronic communication service" to "di

the contents of' communication '\vith the 
lawful consent of the or any addressee 

of such communication." "-"-""-"''''=-'l: 

The courts have held that the rprm""tp 

be 

of the memoranda circulated inform-
them that their calls would be recorded and the warn
labels to this effect that were affixed to many 

around the 

tronic communication 
stored on the electronic communication 

IHlVIJ.llaliUU, and may be read anyone. 
Ex. 9, Directive for the of the of 

Detroit's Communications at In ad-
this directive states that all such communica-

tions are "the property of the 
should not be in whole or in part, 
vate in nature of the level of on the 

"in accordance with the ap-
the re-

serves the to access electronic communications un-
der certain circumstances and/or to disclose the contents 
of the cOlTh'llunication without the consent of" its 
nator or at 1 
earlier, the directive cautions 
mind that, whenever 

gan of "whether the communication is 
routine or intended to be confIdential." 
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communications often be deemed records 
which arc to disclosure. 

To be sure, the courts have cautioned that consent under on this issue threatens to eliminate 
the federal Act "is not to be an tool for government rnlrmntlcm 

ees' consent to the of electronic communica-
tions. Out of the several current and fonner of De-
troit officials and 
Defendantsin this case, 
Tel's retri ev al 
ited under the Defendant K warne 

of Detroit, who 
and Defendant Christine 

'Whatever 
able to say 
tronic communications 

relevant to this case. The remain
in the SCA-based chal

and Defendants 

in enforcement, such arguments arc 
ineffective -- and, indeed, cause for concern --

when raised of the offi-
at least one of whom nnm,,'QT' 

aU'.'UJlllV for the and alLtJulri,'p.ri 

notice to rank-and
their communications are 

and disclosure as records and as 
of the As well illustrates, a 

may be undermined 
inconsistent or contrary prac-

the Court 
.HE,'w"~'~m~v of 

means of in is whether 
the Court's and conclusions continue to hold 
true where is from a non-
party, rather than a party that retains control over ma-
terials in the Hv.rlJ'UH 

The Court fInds it best to avoid this 

as 
tents of communications within the 
and that, as Defendants have this disclosure 
could be made with the "lawful consent" referred 
to in and its atten-
dant that 
a party consent to the disclosure of materials within its 
control, there very little case law that confrrms the 
power of court to 
closure of materials pursuant to a 

In an effort 
where a more is 
Court instructs Plaintiff to prepare and serve a re-
quest for of the relevant text messages main-
tained on behalf of the Defendant The 
shall then forward this to 

as 
Court leaves this nn,'ch'rm 

cause will be 
may rcsort to thc usual mechanisms for vW)"'"tH5 

pow
such 
and thc 

be-

30 of Ontario's review of text messages in Quon was primarily intended to ascertain the ex-
tent "m"I"",,,,>< were using pagers for communications, these text also were reviewed in con-

affairs investigation into who had tipped off Hell's motorcycle gang members 
about an ongoing sting operation, See ""'~L2:""'-"-'-~~"",,"-"'-~""'-~' 

While there are cases in which, for COA,UllIJ1CO, [**75] a party is ordered to a release authorizing the production of medi-
cal records from a nml_""rr" notions of waiver rather than control over non-[)arlv 

rials. See, e.g., -'=-""'="--"'-===-*-'-''''-''-'-==''-'''=''-''~'-==-==-'''''''--'=''''''''-''=''-'"'-=-==~='"'-''''--''''-"''-''''''-'''-'-'~~-''''''''''_~ 
2008). 
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ties' \"VH1')ll'Ul~'v. See, e.g., cordance with the in this and the 
col established in the Court's March 20, 2008 

Next, IT IS HEREBY ORDERED that 
For the reasons set forth above, Tel's 13, 2008 motion to 

PART and DENIED IN 
in and order. NOW, THEREFORE, IT IS HEREBY 

DERED that Defendant Christine ORDERED that the 23, 2008 motion of the Detroit 
motion Free Press for leave file an amicus brief 

GRAl\'TED. 

motion to of electronic communica- /s/ Gerald E. Rosen 
tions from also GRANTED IN PART and DE-
NIED IN PART, in accordance with the Gerald E. Rosen 

of these 
United States District 

ac- Dated: 2008 

32 In [**76] light of the Court's rulings, it would appear that the issues raised in SkyTel's May 13, 2008 motion to 
now been resolved. In particular, the Court has elected to proceed in accordance with one of the alternatives ,u/;ge"cu 
Tel's motion the City be ordered request and obtain the relevant text from cn".nh';nn 

the requisite SkyTel's disclosure of these messages. Motion to Br. in 
Court trusts, then, that SkyTel no longer has any objection to the procedure established by the Comt. 

a letter attached as an exhibit to SkyTel's motion. In this letter, dated March 
"'-1,11."'''''.''- in other matters (but not this case), Dan Webb, requests 

records the contents, of any text sent 
3/12/2008 Letter at 2.) Yet, at very this letter 

to circumvent the usual (and "',\11",11"'" 
will not be tolerated. Defendant "~"pUU",a 

before this [**77] Court to quash subpoe-
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Affirmed. 

Procedural Posture 
The 

not for him the handwritten 
tm',,"~h;n board member. The resi-

motion. The 

~".ml,pr taken for his use, not cir-
culated among other board members, not used in the cre-
ation of the minutes any of the and re-
tained at his sale u!;;(;n:uulI. 

records" to disclosure under IVIJlCHlgQ~1I 
darn of Infonnation Act. 

Outcome 
The _,..,.r .. _._ court affirmed the trial court's 

Counsel: 

Before: 
K.F. KELLY, J1. 

PER CURIA\<!. 

and SAWYER and 

"'''HlLlll;; summary dis
claim that de-

Freedom of Information 
~"""-""-"-"""c,,._,,,,-,,,~. We that 

board member taken 
among other board 

the minutes of any 
at his sale dis-

use, not 
members, not used in the creation 
of the and retained or 

records 

1. THE PARTIES' PLEADINGS 

On March 1 

Defendant filed a motion for summary diE;Dositlion 
ant to MCR 2.1 Defendant the 

board members, which revealed that 
one Pentti-took notes at the meet-

Because the notes were for his 
in his 

were written in my 
sonal which also includes notes of "'toe".w, 
[I] had with other groups such a local historical so-
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Plaintiff filed a response to defendant's 
that Pentti's notes were, in records. Pentti 

that he took notes at the and 
from such confirmed that he went 
notes to advise the board of his recollec-

had discussed at earlier Addi-
defendant never that 

the notes were exempt and never '>JC''-Ul'-<l.UY 

tiff's ForA 
serted that that defen-
dant's refusal to disclose the notes was correct Included 

were DVDs of defendant's meet
and October 2009. 

his Pentti testified that he was a trustee 
on the Duncan Board Trustees. Pentti was 
also secretary of the Kenton Historical The town-

board had two trustees, a a 
and a The clerk conducted her business 

from her and from store that she owned. The 
town's records were held with the clerk and in 
the treasurer's which consisted a desk and a chair 
in the Sidnaw town hall. There was also 
next door to the town hall where other "ancient" records 
were but all active records 
would be either with the clerk or the treasurer." Pentti 

his notebook the which he re-
ferred to as his 

HH~lHHa,jU of not use the notes 
n",-Trln,,"",'?, of his duties as a trustee; rather, 

>V1UC;l.H111" I started and I found 
out that if I wlite 

stick with me better. 
notes in the course in board 
LHC.C;UH~~. He did not used the notes for 

other than the "mnemonic I-seems 
I write it down, it goes in up here." Pentti saw 

other members down notes on of and 
similar memoranda, but had no idea what the other 
board members did with their notes. Pentti flPlnm:1fPfl cop
ies of the gar

that he ever referred to his 
notes a with other board mem-
bers, nor had he ever referred to his notes in discuss-

matters with any citizen. He had never been asked to 
refer to his notes the clerk in of the min-
utes. attorney, 
Pentti L,",~''"H'C:;U. 

The notes that you make at the meet
those notes while 

U'-'.'l-'QIUll."- as a trustee for Duncan 

A would not say 
of my lJ<llll'-'.!I>J,"UUlI, 

an inherent part 
the way I have ex-

isted 

AI down. 

But when you do that, as a 
trustee of the 

A. At the board HlC;vUJll~, yes. 

cross-examination 
Pentti testified: 

!'vir. Pentti, the 
sonar notes that were made 

board were in 

notes. 

in connection with either your role or 
as a member of the town-

A. I think 

testified that she 

re-

ITI 

next 
got request 

for documents, she went into her files to see if 
there. She also asked the board members 
had any notes. Pentti "was the 

he had some notes. But were his notes; 
had never re

not received oft!-
cial about but reference book that she 
consulted. She admitted that she never told r"~''''"U 
about Pentti's notes because she believed that 

were not to disclosure. 

David Johnson ~"~"",iDrI 
had attended several 
those that took 

2009. 

5. 

leUJ.llfllld1.lleC and to what agen
been referred to. 

6. that I observed Frank Pentti re-
fer to his notebook and tnrn back 
and he told her the was referred 
to. 

II. HEARING ON DEFENDANT'S MOTION 
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not stored or retained 

gue that the documcnts wcrc 
but that were not in the 

de-

no notes existed. Plaintiff asked court to con-
duct an in camcra review of Pentti' s notebook. Plaintiff 
contended that because there was no centralized and 
rec:onjke:eping system, defendant could not argue that 
the documents needed be under the control of the town-

that an in camcra rcvicw would 
apprc)prlat.e if the trial court first detemlined 

that the notes werc records. 

Thc trial court declined to rcvicw the notcs in camera. It 
ruled: 

lic records. 
notes are 
not intcnded to be a 
tended to aid the 
cver reason, 
got a mcmory, or she's got a 

a note taker. Some 

* 
And I don't think that that 

function means 
write down is all of a sudden part 

record. the notes of meet
the record are 

the official of 

record. But someonc who's a mcmber 
of the board or whatever, and who's 
-writes down a note, Mr. Smith from the 
audience indicated he's not for this ordi-
nance, whatever, to track when 

wants to talk about it later can refer-
ence Mr. Smith out there. I don't think that be-
comes a record. a record of 
an individual member for the individual's own 
;J~'.ovu<u use. I don't think it's in further-

of the official business. And I 

about the emails 
the school district does 

system was pur
U'''H~l.l''''U to retain and restore per-

sonal those emails have some 
oftlcial function. So I the 
there has to be some I 

to an 
individual member's notes. It's to assist that 
individual member. 

dan!' s favor. Plaintiff now 

llI. STANDARD OF REVIEW 

the trial court madc some indication that 
would entertain an MCR 2.1 

the record that, in fact, 
suant to MCR 2.1 
to go 
thc notes at issllc werc not 

This Court reviews de novo a trial court's decision on a 
motion for 

TV. STATUTORY LAW AND CASEL:AW 

IlN2 is the 
that all persons, 
ated instate or 

that 

are entitled to full and information 
"5'uU.CH5 the affairs of government and 

the official acts of those who represent them 
as officials and 
consistent with this act. The 
formed so that may ill 

the democratic process. 

enumer
ated into this case 
because defendant does not claim that the informa-
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was exempt from disclosure; 
defendant maintains that the information was 

record to obviat-
need to address whether the information was 

any of the enumerated ICA<~lHI~ll'.JH' 

record" as follows: 

re
in the per-

formance from the time 
it is created. Puhlic record does not include 
computer software. This act separates 
records into the 2 classes: 

Those that are exempt from diselosure un-
der '==="-"'~'-'-'CJ 

records that are not exempt 
from disclosure under and 
which are to disclosure under this aet. 

does not, however, render it a 
lie record must be used in the per-
formance of an official funetion to he a re-
cord. ~~~~~~~~~~~~~~~~~. 

At the heart of this case is whether Pentti's notes were 
taken in the of an offieial func-
tiOD. If so, then the notes are 
der ForA. IIN6 The 

In Walloon, the disclosure of a ,,~, ova,u 

letter that had been read into the record a tm"n<'h"n 

HH_'"W,Ur;. This Court concluded that because the letter 
was read into the record at a and its con-

the it be-
ta disclosure under FOIA. 

as to what extent 
an outside communication to an agency con-
stitutes a we helieve that 
here, once the letter was read aloud and 

C''',cnr,r~'Mi into the minutes of the 
tmlln'Oh,n conducted its 

Tn that the letter had been "used" for pur-
poses of the this Court ~AIJ"L'U'-'U. 

To be aware of the affairs govern-
ment, interested citizens are entitled to know 
not the basis various decisions to 
aet, but decisions not to act. To fur-
ther this purpose, we must construe the 
FOIA in sueh a manner as to 

disclosure of records 
llsed or 
well as 

in their to act, 
similar records to deei-

not to act. Under this 
communieation received 
will be to disclo-

sure. But as the content of a 
document is made part of the minutes of the 

where it conducts its offi
cial affairs and the eontent of the document 
served as the basis for a decision to refrain 
from official affIrmative that 
document must be considered a 

" as defined the FOIA. LJTI~'Y.!.!.,~2 



294 Mich. *41l; 812 N.W.2d 27, 

never read into the record, nor is there any evi-
dence that the notes were used in the de-

for Pentti's UCJ"VlJa.l 

use and were not to any of the other board 
members. 

In WDG, the "all notes or other writ-
of those individuals who 

UH}'-'C}~"'~ in connection with the con-
of whether indi

WDG, 
defendants that there was no 

notes. In a this 
not at all clear from the record what de-

fendants mean notes. We therefore de-
cline to address this argument at this time." !d. 7 n 4. 
This Court went on to hold that thc defendants had 
failed to meet their burden to the nondisclosure 

that the defendants that the notes were 
located in other Id. at 8. if the re-

records were not retained the DMB, the DMB 
was still nnder a to conduct reasonable search to 
request and locate the records." Id. at 7. the case is 
not to This Com1 declined 
to whether notes 
lie instead, the focus was on the 
the defendants to conduct a reasonable search to request 

which did not do. 
clerk asked the individual town-

board members if had any notes from the 
Pentti had notes, which he claimed 

not 

2011 Mich. LEXIS 1806, ***14 

The fact that the district maintained and saved the e
mails did not render e-mails sent 
ees while work to release under 
ill~i1cL~:cQ.o'-'L'~~'-E~~-'¥,I"---""-"""-'-' This Court 

SUbS(:Qllenlt use or retention 'in the 
mance of an official function ... rendered 
so." This Cour1 also referred to WDG, 
and noted that while case declined to define the 

"Den;orlal," it nevertheless offered "limited 
the 

govel"Illlerltal is-
sue are records when were taken in 
furtherance of an ofticial function." !d. 

Defendant also cites Porter Co 
A »)",cr,'n Inc v US 

630 
re-

5 of7 

of information act, J. 
whether a re

FOlA. 

notes were not 

In their to 
the AEC's health and and environ-

individual ABC staff mem-
bers prepare assorted handwritten 
materials for their own use. Such matelials 
are not circulated nor used any-
one other than the anthors, and are dis
carded or retained at the author's sale discre
tion for their own individual 
their own files. The 
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consider such documents to be the None of the board members shared notes 
records,' nor there any indication with one another. The clerk never asked Pentti to refcr to 

in record that anyone other than the au- his notes in her of the nor were 
thor exercises control over such docu- the among other board members. When 
ments. asked if the notcs were in connection with 

his as a member of the board, Pentti tes-
I think notes." 

V. APPLICATION OF LAW TO THE FACTS The F,w"""in" facts demonstrate that Pentti's notes were 

Plaintiff argues that Pentti took his notes in 
his official as illl elected official at a 

WC.vUH,/;. Defendant does not that Pentti's 

argument 
not in furtherance of an rather, Pentti's 
notes, taken not circulated among other 
board members, not used in the of 
minutes, and retained at his sole 

not 

with the clerk and 
in the treasurer's consisted of desk 
and a chair in the Sidnaw town hall. There was a 

next door to the town hall where other "an-
cient" records were but all active town-

records would be either with the 
surer." The clerk conducted her business 
residence and from a store that she owned. When 
tiff's FOIA request was made, the clerk unwvwa 

went to those records. 
asked each board member whether 

rpnnrt'>f; that he had 

In 

mation. Pentti did not refer to the notes in the course of 
board Plaintiff 

home into ordinances. 
Even averment as true, it appears that Pentti 
did little other than offer the citizen contact inform a-
tion. Such infonnation had to do with substan-
tive UV"WJV1.'-lJ.la,,"u,,-. 

Pentti saw other board members 
down notes, but had no idea what the other board mem-
bers did with their notes. For his Pentti often de-

of the and other in 

Just as not every e-mail and sent 
teacher on school-owned computer 

to disclosure, not every handwritten note 
a member of a not other-

the 

a decision-maker on a governmen-
tal issue are a record when the notes are 
taken in furtherance of an official function. 

used 
of 

We believe that the case most on 
concluded that untitled, undated 

is which 

written notes were not 
uncirculated hand

todisclosnre un-
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information act. "-""-"''''-'--'''''''-'-
~",-",=,-",,-,,,,,-,,,. Notes not considered other members 

and retained or of at !he discre-
tion of the writer CalIDot be 
in nature. Porter also states: 

Disclosure of such iJ'-'Jl'VlHU 

would invade the 
habits 

for whatever 
Even if the 

, their disclo
the 

ions, advice, recommendations and detailed 
mental processes of govcmment officials. 
Such notes would not be available dis-

that Pentti's notes were not 

on its own 
controversy in 

'''"''-'UlU", a decision. Because Pentti's 
records in the furtherance of a 

goveJ~mnel[JtaJ function, an in camera review unnec-
essary. 

CONCLUSION 

Handwritten notes of a board member taken 
for his use, not circulated among other 
board members, not used in the creation the minutes 
of any of the and retained 

discretion are not 
sure under FOrA. 

The trial court did not err in cHua"us defendant sum
mary 

Affirmed. 

records to disclosure under /s/ Diane 
tiffs claims that defendant failed to nrrmpl'lv 

the FOIA pursuant to Is/ David H. 
are without merit. Plaintiff's claim that the trial court 
should have conducted in camera review of the notes /s/ Kirsten Frank 
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Procedural Posture 

De
CHETLY ZARKO Intervcnor! 

Circnit Court. LC 

WIHlll1~. tcachers and "reverse" 
Hon under the Freedom of Information Act MeL 

Overview 
The teachers were all union officials. The was lim-
ited to the of whether the trial court 
concluded that all e-mails defendants' 
e-mail system that were retained or defen-
dants were records. The court stated that in order 

the documents to be records nnder 
had to have been stored or retained de-

fendants in of an official function. The 
retention of the e-mails here was more than a blan-
ket of all information 

system that did not 
sent pursuant to educational em-

for reasons. The did not 

to the ForA. 

ers as 
ees, but in their as union 

The release of those e-mails would 
veal information 

Outcome 
The court reversed the trial court's decision. It re-
manded the for further consistent with 
its 

Counsel: 

and FITZGERALD 

PER CURIAM. 

mary 
verse" Freedom of Infommtion Act 

action. I We reverse and remand fur-
pr,oee;edin,~s consistent with this While 

the issue in this case is one that must be re-
the and we call upon the 

ture to address it, we conclude that under the FOIA stat-
ute the individual e-mails were not 

vq.JlaUIIC use 
tem--at least one that does not vA fJl C.O,OI y 

mails are to FOIA--does not render 
e-mails to FOIA. 

I. I:-''ACTUAL AND PROCEDURAL BACKGROUND 

be-

constitute an function" sufficient to render the mail 

under the FOIA." Bradlev 
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RPS teachers: 

re-

The REA to release union communi-
cations sent between REA leaders or between REA lead-
ers and HEA members and took the to the ex-
tent the e-mails addressed union matters, were not 

records" as defined under FOIA. The HEA asked 
counsel for lIPS to confirm whether the inter-

nal union communications of and Mc-
Dowell would be treated as HVU-'H~'_"VOUl/l'-. 
HPS noted that there was no rp"r.rtpri 

union communi-
C'r.rr.ront,'r system of a 

to disclosure under 
su)~ge:ste:d a lawsuit" to determine 

the "ppw"alJllllY 

Zarko. 
FOTA to the e-mail requests made 

Plaintiffs filed their in 
and defendant Howell Board of 

that: (l) 

to prevent the release of the docu
issues could be resolved. A temporary 

COCl<UHlll/5 order was entered on 7, 2007. 
Zarko was to 

intervene an defendant and counter-
the TRO was extended "until fur-

and the all the e-
mails an in camera review. The were 
directed to release all uncontested e-mails and to deliver 
to the court all e-mails 

under 
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under 

tween one or more administra-
tion. Defendants then released those e-mails Zarko. 

Defendants moved for summary 
that lacked ~taUUJ.llM 

sure because all the documents were 
and defendants had the --'''~'''J 

of"",-,,,,,,-~~,,-. 

The trial court held a on defendants' mo-
tion for summary As to the 
trial court lacked to 

assert the claim. As to the claimed exemp
the trial court concluded that those issues were 

moot "because the emails have been released to 
the intervenor," in a lack of an actual contra·· 

the tl'ia] court concluded that em ails 

re-

II. STANDARD OF REVIEW 

The issue before us one statutory m,pnn,,'c"n_ 

tion and arises in the context of a summary 
motion. HN2 We review de both issues of statu-
tory grant 

m. ANALYSIS 

The issue before us 
tion of the FOIA statute, 
in I in the of e-mail tech-

This is a issue and one that, as 
we noted at the outset, we believe is best left to the 
islature because it is 

UUV;JUU", statutory 
into account, we must attempt to dis-

cern, as best we can the tools available to us, what 

These emails did include any or Hughey. On May 2, 2007, before the suit filed, the review of these e-mails 
completed and defendants released the e-mails to Zarko. 
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would have been under the cir-
this that it could 

a 
function, from the time it is cre-

Plaintiffs have lim-

all 
e-mail system 
defendants are 

The trial court deteIDlined that the e-
mails arc rccords bccausc are "In the posses-
sion of, or retained defendants. See '""-'''''''"-''"'''''''''~=. 
However, HN5 "mere 

does not render 

mails at issue to be 
stored or retained 
an official function. 

Defendants argue that retention of electronic data is an of-
ficial function where it is for the of 
an educational institution, 

3 of 7 
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of an official function'" 
could not have functioned 

"'without such a list of students.'" ='-='-"-"'-'-.. 

In the present case, defendants 
out the e-mail. There is 

that their very definition 
the which in-

arc of an 
educational institution. decline to con-

clude that to the student infoIDla-
CU'-'UUlW'v. HN6 "unoffi-

system was 

on the 
school and 

!Jed.OUll"" e-mail or per-
function. It appears that the 

system intended to retain and store e-mail re-
to official functions, but that it is 

C""llHVl~'."".all y to capture all the e-mail on 
rather than have some mechanism to 
do not think that because the '~V.UUCHVi5'''''''' 

r'UlllVIJl!ll lln1'''C.'''''''·V for the resolution of this case, we wish to address the 
in the "from the time it created" refers to the 

the "it" a writing would cause the overrulm~·. ~~g~l°i;t:'i; 'hr"~~~~~~~~~~~~~i;i;:::-"-='-'-"'-"-"'-"-'-'-'-''''''--'-''--'--C"'~<2L' 
However, this ignores that Detroit p, 

The city relies on the HN4 statutory clause "from the time it is created" found in the definition of 
do not construe this clause as that a be "owned, used, in the of, or 
lie body in the pcrfOlmance of an the time the created in order 
cord. writiug can become public record after itscrealion. We understand 
mean that the usc, or retention by the public body can be from creation of the rc-
cord 

Accordingly, we reject the suggested interpretation. 

Thus, arc not ruling on whether any exemptions apply or who has the to argue them. 

5 Kestenbaum a three to three decision and has no majority 
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record e-mail also aUILUIJ.l<Ul .... aul 

release upon request. \Ve conclude that this was not 
the intent of the when it FOlA. 

E-mail has in essence mailboxes and pa-
memos in government offices. Schools have tradi-

as of their function, teachers with 
mailboxes the school's main office. However, 

we have never held nor has it even been 
that 

those school 
to FOlA. Now, instead of UH"" .... "" 
mail. However, the nature of the ' ....... HHV1".>; 

that even after the e-mail letter has been "rF'rnl~'Jf'rI 

in cannot 
circumstances that would result in a 
in the scope of a statute. However, 

to 

is the sole factor, we 
'-'AIJdllUll.l!', the scope of the law. 

even 
ness and "the calendar was maintained on 
the agency computer 
cry 
the process into the 
agency record system. Id. The SEC countered that em-

4 of 7 
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gO\lem,ment 01'-

detennination, 

use a 
tem to send or receive those e-mails or 

that causes the 

to Zarko's !-,V"Ul'UH, our determination that per
records does not render 

nugatory. IlN8 
records may be cx

contain 
of the informa-

tion would constitute a unwarranted invasion of 
" As Justice RYAN noted in his 

vate one not involved of an offi-
cial function' is separate and distinct from the "U'~~UlVU 
whether the document falls within the 

because are 
records but 

For ~A=l.lI.W_. 
this 
n urn bers. lJ:.llf.!:Ln'f:!fl..r£J1lJ2!1l.Q.1.'-Jl~!lf1L:BiU:'!l£!lJi!.1J;CU. 
Thus, when someone makes a ForA request for an em-

would even end with personal e-mail sent on computers. At oral 
argument, defendants not concede employees' e-mail would subject to even if the employees 
sent it their personal laptop computers if, because the used a government wireless ;ystem, the e-mail was captured and 
retained. 

whether item an 
under the Michigan 

assurances 
an action 

.. =-=-'=-'--"=. Because Qu(m involves the Fourth Amend-
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vate infonnation "",,,j',mc,rl 

cords. 

any school computer 
system is owned Howell Public Schools, 

may be monitored, inter-
recorded, read, or in 

manner authorized school person-
Evidence of unauthorized use may be 

used for administrative or criminal action. 

Defendants' ",,,,'pn,j~h use in rcl-
evant part: 

Howell Public Schools nrcwuil'Q ',-,vHH'J'V 

in furtherance of the CUll"',,,,,.)! 

this 'C;"'HHV1<I~ 
eational purposes .... 

munications the system are 
dentia! infonnation should not be transmit-

201 Mich. LEXJS ***15 

ted via email. 

* 
use of distlict 'v~.HHV"'5) is de-

as usc to further the instructional 
and mission of the district. 

Members should consider 
outside these instructional 
constitutes misuse .... 

tice to the users that school officials may 

tech· 

5 of 7 

mail, and that the documents could be released pursu-
ant to it in no way indicates that users' e-mail 

any member of the 
we conclude that 

ees' agreement to this usc 
der their e-mail to FOIA. 

communications into 
fact that the communication sent in viola-

tion of the usc militates in favor of the conclu-
record because it falls 

pelrtoirm,anc:e of an official func-
tion, Le. the furtherance of the instructional of the 
district. 

min
conducted its 
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fOfmance of an official function. '" "-='-""'-'-'=. 

HN J J the caselaw is clear that 
documents on how 
bodies. However, it is their sub-

use retention "in the of an oft 1-
function" that rendered them so. In the present case, 

the retention of the e-mail defendants on which the 
trial COllrt relied was 
of all information __ '"'_' __ 
that did not ~'C''''''.-'''WH 

we ha ve also considered two un
cases in which our Court has addressed is-

sues that may be relevant. These are not nrf,,'p,rlPl1-

tial However, the limited fJwnu,u\,.u 

caselaw on the issue and the issue's 
have reviewed them for 

in the manner in which the bid was awarded. A 
second count in the action 

of the individual notes written 
the bids. The DMB asserted 

noted 
sonal" was undefined and vague, is not at 
all clear from the record what defendants mean 
sanaI' notes. We therefore decline to address this argu-
ment at this time." Id., op p 7, n 4. Thus, the case can 
offer limited However, to the it 
is it indicates that individual notes taken a de-
eisionmaker on a ,'<'VPlrnrnplnH. 

cords when were taken in furiherance 
function. This does not suggest, however, that notes 
sent from one to another 

about matter not in furtherance of an official 
function are also records. 

corded conversations among staffers who remained 
in the council chambers for some time after the 
council members had left. A copy of the 
the staffers' conversations was 
FOIA. We that "the unedited 'U~V"'fJ" was not a 

record .... r as 1 no 
eondueted that time" 

retained the unedited tape. Jd., 
of the rmlVC,Nr.t, 

op at 2. The in
Hess was due 

to tum off the recorder. The 
simi-

as a result of the nature of the 

fJ~d,""'''U e-mails cannot become 
be 

of Detroit. 
quent settlement certain text messages be-
eame which been sent between the Detroit 
mayor and a staff member the membcr's 
-issued mobile device. The text messages indicated that 
the mayor and the staff member had committed 
Two newspapers filed FOIA requests for the 
agreement from the termination trial, with 
various other documents. Our Court found no 
error in the trial court's determination that thc settlement 

der 
to disclosure un

Court did 

leave 
contains no reference to text messages. 

the order indicated that the documents 
forth the settlement agreement were FOIA. 
Jd. 

rions" are are. 
Such eommunications do not involve teachers 
in their official but in their 

This 

We define "intemal 
bers and leadership, 
mail involving these 

does not fall 

communications" [***25] to mean those communications sent only between or 
union business or activities, including contract negotiation, and Any e-

sent to the district is longer purely between among members and leadership and, there-
this category. 
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nition 
internal union communications would 

the affairs of a labor Vl!,alllL"aWJll, 

IV. CONCLLlSION 

is that we a 8tat-
ute, whose purpose is to government transpar-
ent, to a that did not exist in even 
in many at the time the statute 
was enacted and that has the 1'''''~(,lm 
ent" far more than the drafters 

sonaJ notes between ('rrmlnV,~PQ 
away or taken home and 

per-

function were retained. Thus, we conclude 
the statute was not intended to render all per-

sonal e-mails because are cap-

tured storage mechanism as a 

n~''''vl'''l''UH;'; communications ''''''lUlV''''' 

creased between the value 
mental transparency and that of 
stated at the outset, the ultimate U"\"'~JIVII 

in 
the caselaw 

availabJe to us, we conclude that the trial court erred in 
its conclusion that all e-mails e-
mail computer 
pose, arc rendered 

reverse and remand for further pn)Ct~edlin:gs 
tent with this VY,'U"JH. 

costs, a involved. 

lsi Mark J. 

lsi B. 

10 Although the question not before 
pear to be public record under FOIA. 

we note that an e-mail transmitted performance an function would ap-





v. 

United States District Court for the Northcrn District of 
13, 1974 

Hammond Division 

Civ. A. No. 72 H 251 

F. 630; 1974 U.S. Dist. LEXIS 7174 

COUNTY CHAPTER OF the IZAAK WAL-
OF et Plaintiffs, v. 

STATES ATOMIC ENERGY COMMISSION 
and United States of 

Procedural Posture 
Defendant Government moved for summary in 
action instituted 
various agency records pursuant to the Freedom of Infor
mation Act, "-C""!,'~~--L="" 

Overview 
Plaintiffs sued defeudant Governmcnt, to com-

pn)dl1ctlOD of various records pursuant to the 
J:<n~ca.oIl' of Information Act 

Defendant Government moved for summary 
ment. The conrt defcndant Governmcnt's mo-

that the documents 
were exempt from HH'HUaC"") pTo(1u(;tlCID 
The court found that the documents were 

of the defendant Government's dejilb(:ral:lVe 
nr,v'c,oc,'c and that such documents would not be avail-

law to other than an agency in 
the documents were 

under the Act. 

defendant Government summary 
ment, that the documents 
tiffs were exempt from waHU,,,V' 

Allen District 

SHARP 

FINDINGS OF FACT AND CONCLUSlONS 
OF LAW 

ALLEN District 

I. KII,"vormmo 

VW.WC'H0 instimtcd this action to 

to withheld documents. 

filed a motion to com-

an affidavit of Mr. 
rctary of the Committee on Reactor 0".'''~,UiH 

dated March 30, 1973. These affidavits dis-
cussed the documents the records 

n()rT1rmo thereof. 

4. On December 27, the Court heard argu-

1 In response to plaintiffs' document request, the AEC produced over 11,500 pages records. 
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ment on the aforesaid motions, and detennined inter 
alia thar dated December 

The Government's Motion would be treated 

ments 

submit, Janu-
rr-rmpctp'rl materials and docu

for in camera in-

"b" of the Court's 
"~I)W.'U"U to the Government's Mo

The Government submitted 
review 

II. Documents In Issue 

from pur-
5 of the Freedom of Infonna-

tion 

With reference to the deletions made in rmvh,,·r.r! 

ments, the Government contended that 
rial was exempt pursuant to eXlcm,ptilon,s 
Act, "-'~"-""~"-"'~'-"'-Ll2.L' "-=~~ 
withheld 

were submitted to 
the Court in camera. 

A. Counsel 

extensive review of any construc-
tion the Staff of-
ten must on the advice of counsel. For ex:am,p!i~, coun-
sel needs to eval uate 
documents submitted the 

all in- li!:!l:. on matters such as the Freedom 

.:c...,~"'-"L' The Government to disclosure two 
~W"~F,~AAW of documents, which it withheld in toto; in ad

the Government made certain deletions from the 
11,500 released pages. The of documents 
withheld are: 

a. Various papers ('(Ynt""'YIn 

counsel for the ABC's 

b. Assorted untitled, undated and un-
circulated handwritten notes of 
AEC and per-
sonnel 

The Government contended that these documents 

of Infonnation Act and AEC also arise. 

communication is 
case, seven pages 
within the records 

present, im-
,mIVpr_{'ITP'Of communications within a govern-

mental agency. Materials such such 
as the records here in issue, would not be available dis-
covery 

B. Uncirculated Handwritten Personal Notes 

O. In eXt~cu1:ing 
and environmental 

dividual ABC staff members trpnlll'ntiv 

sorted handwritten materials for 
terials are not circulated to nor used 

lll-

than the and are discarded or at the au-
thor's sole discretion for their own individual n",mn,cPO 

in their own files. The ABC does not 
consider such documents to be 

Counsel's advice and recommendations in this case with respect to the staff's draft environmental statement are repeated 
subsequent note from Mr, James Projects Manager, to Mr. A. Giambusso, Director for Reactor Projects. Vv11ile 
this note furnished to plaintiffs, lawyers' advice and recommendations The Court's and conclu-
sions concerning counsel's advice apply to the deleted material in this note. 
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there any indication in the record that anyone other than 
the author exercises any control over such documents. 

11. On the basis of its review of the documents in issue, 
as the Gossick affidavit and the entire record 
in this case, the Court finds that these materials are 
sonal notes, rather than records. Disclosure 
such documents invade the of and 

habits of individual 
members; it 

any 
whatever reason, to disseminate 

Even if the records were 
sure would bc akin to advice, rec-
ommendations and detailed mental processes of govern-
ment officials. Such notes would be available 

1ll orclm:ary H"Euuvu, 

C. Deleted Material In Produced Documents 

12. As noted in \J<UU,,"<U\JU 7, above, various deletions 
were made on of the 11 
pages furnished to These deletions were con-
tained in documents of the Commission's L'~Euw'v'y 
Staff and in documents of the aforementioned 
Committee on Reactor In 
documents, two types of information were 
confidential commercial information, and b) staff 

recommendations and advice. No confidential com-
mercial information was identified in the docu-
ments of and 

terials. 

1. 

Most these 
~~"~""W"J' all in chart related to 

If to be built the Gen-
in part of one ARC in-

report was deleted because it contained a com-
of all reactor vessels then in 
Combustion includ-

dates. Defendants submitted to this 
Court letters received ABC from each of these com-

from counsel for Northern Indiana Pub
that the 

was and continued confidential 
treatment thereof. The letters had 

15. Defendants did not accept the compa-
nies' asseltions that the information was pf()pIlerar 

the de-

with nonnal a ratio-
and that in fact cus-
held in confidence and not made 

availahle to the The Staff experts further con-
cluded that claim not unreasonable, and that the 
information should be accorded af-

paras. 12, On the basis of the entire re-
cord and with no evidence to the contrary -- this Court 
accepts the defendants' determinations with respect to 
the information. 

rangement 
affidavit, para. 
tiffs' own access to thc ini'onmatiol1, 
Government must make the material available, 
without any restrictions whatsoever. In addition to 

Safe- has been said, the Court believes that unrc-
f-'f-"'~''''~'U and in the course stricted release of such commercial information 

would tend to the Government's own abil-
information in the fu-
u~,~~"u~ J affect 

and have an adverse 

17. The ''-'"laHJ'l.1l5 fJ'U'fJUv,a, 

rmltr:lnr evidence that "re-
14. About fourteen pages of material were could facilitate attempts at 

deleted, in whole or in pmt, because the informa- diversion of nuclear or other attacks 
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/u,,,W)U,, And Recommendations 2. 
Members 

18. As stated above 

summary was deleted from the note 
ment was released. In addition, three other brief 
sages were deleted from the thousands 

StatI pages Each of these passages 
an or recommendation of the indi-

vidual author. the documents and Mr. Gossick's af-
fidavit establish that these nmm,m, 

tions were all part of the 
and decisional processes involved in '-'A'_c-.C'lH.t.>; 

and environmental 
tics. 

it essential that 

other. Disclosure of internal 
were here deleted 

of views and the ultimate process. 
and rccommendations would not be avail

in 

Committee 
On Reactor 

license 
. . . make reports 

vise the Commission with to the hazards of 
reactor facilities and the 

stand:rrds. and ... 

re
ad-

21. The Committeeis authorized a maximum of 15 mem-
bers the Atomic for 
terms of 4 years each. All membcrs are scientists or 
neers who are in various fields 
needed 

subcommittee, hV"~' ~'" 7 

ACRS members, for eqch The subcommittee 
. is used insure that scfficient information devel-

for a full ACRS decision and that any new or novel 
aspects of a reactor 
consideration are identified. The subcommittee member-

late a 
the 

ill iss tlc. 

22. The Committee's is a docu-

crvations to the 
vidual members 

the view of the Committee 
where members wish to res-

view, separate views of indi-
ap]JerlUed to the report. It was the 
cXloresse,d view that "its effective-

to carry out its func-
measure based on two factors: its sub-

par. 
assure and proper assess-
ment of all relevant considerations in the 
tant area nuclear power, it that 
view be accommodated insofar as p",.cH"''''-'U 

to broad document request. 
ous released materials, however, the Committee 
certain passages, recom-

or advice of individual Committee members 
or staff members, or other matelial 
the Committee's deliberations in 

In addition to minutes of mc:etlmg;s 
Uc-'JHl-'HJH'-'''~, thc materials 

part ofthc Committee's de
(0 the issuance of a rc

the Commit-
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The material deleted not be avail-
lo("nv,~nr in ~"""'-'J 

noted, the Court considered the com]:)lelte 
",,,,'U'J,'''b the records themselves in 

this case. In PY1V"mrl 

without V""'U"5~' 
withheld information. 

III. Conclusions 

,2 
conceived statute which seeks 

access to much of-
ficial information. Subsection of the statute, contain-

KX(;'Jn[)tlOfl 4 

2. D.I>,C,HHJl,lVll 

empts all 

from the 
part of this 

determination of 
Executive Branch 

confidential, if it so chooses." 

of the Act, HN2 "--'''-''''~-''-'''''''~.LL.C.L' ex-

"trade secrets and commercial or [mancia1 m
fonnation obtained from a person and 

or confidential". 

The Senate on the Act describes the pur-
pose of this section as follows: 

Government 
naires or other but which would 

the person from whom 
tained. This would include bnsiness sales sta

customer lists, and manu
processes. * * 

2d Sess. 9 The 

"It would also include information which is 
to an agency in since a citi-

zen mnst be able to confide in his Govern
ment. Moreover, where the Government has 

itself in faith to disclose 
documents or information which it it 
should be able to honor such 

1497, 2d Scss. 10 

criteria, the Government's deletions in 
this case pursuant 4 were 
ate. Fact Indeed, the AEC took spe-
cial efforts to assure that claims that informa-

were 
and 

formation could be made 
an apPTopnate 

5. DA.vHJ'IJUVll of the 
empts all 

law other than an agency in 
tion the agency. 

6, The Courts have 

Jll-
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of the Com-

law to a 
H"5"uv.u with the agency. 

within the scope of PY,f'11"',ntiinn 

been 
considered the Seventh as wen 

the United States District Court for the NOlthem 
of Illinois. et AEC et D.C.N-

to the uncirculated handwritten notes discussed in 
dition .... UJllC,LUU'" they are not records" within the SCOPi' 

.D.IIl., Civ. No. 72 C 
"-'-"=-"-'-'''-'-' While not H .. U .... '''."."> of whether 

are here in issue are ex
pursuant to eX1c:mlptlon 

IV. Conclusion 

On the basis of 
elusions of Law, and the record 
there is no issue as to .any material fact and that 
the Government is entitled to as a matter of 




