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i. 7NTRODUCTION~

Dcfcndant, the Citypf San Jos€ and its City Maziager in her official capacity ("Defendant' or

"City"), has moved for sunmiaiy adjudicbtion ("Motion") ou the incon~ect contention that Plaintiff

AFSCME's members, who participate in and are members of the Federated City P,mployces'

Retirement System ("System" or "Federated System"), have nn vested rigli~s to receive the benefits

they have worked towards and to which they l~avc coiitributcd their wages. The City seeks an

adjudication of three distinct sections of its recently-enacted "pension refor~ri' charter amendment,

Measure R: Section 1506-A reLaling to "increased employee contributions' ; Seclion 1512-A

regarding "funding of retiiee health' ;and Section 7 S17-A which elimi~~ates Lhe Supplemental

Retirement Benefit Reseiwe ("BABA") component of the System's pension plan.

While the City pmporis to base its Motion on tlio Contracts, Due Process, and Takings

Clauses, its Motion addresses only the Contracts Clause. Because a Contracts Clause analysis

requires determining whether a cmitract has Uecn "substantially impaired," the Court cannot grant the

Motion. The effect of Measure B as a whole on employees' vested and settled pension expectarions

must drive the analysis, no[ whether an any individual provision — construed on its own and in

isolation -- creates a substantial ~npainncnt Similarly, the Motion must be dewed because Code of

Civil Pmcedu~e section 437c(~(1) authorizes summary adjudication only as to an entire cause of

action. The City's motion does not seek to dispose of any cause of action; rather it seeks adjudication

of certain provisions of Measure B without regard to particular causes of action.

Putting aside these deficiencies, the Ciry's primary co~~tention is insupportable as a matter of

law. The City seizes on what it characterizes as a "reservation of rights" clause as conclusive

indication that its employees' pension and retiree health benefiLS cannot vest. As detailed below, the

vague wording of tLie cited provision does not confer to the City the broad right it asserts. Nor may it

be interpreted to create an exception to tl~e Constiwtionxl prohibition of the impairment of contracts,

or permit the taking of property withoutjust compensation. Other California courts have rejected the

City's reasoning as "absurd." In any event, as a matter of law the City has not established a right to

~ By Order dated k'ebruary 8, 2013, Oie Court granted ro AY SCME ],Deal ] 01 leave to file en oversized brief not to exceed

40 pages.
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adjudication with respcct to any of the three specified provisions of Measm~e B:

Section 1506-A requires employees wlio refuse to opt-info the "Voluntary F.Icction Program°

under Seetion 1507-A, to contribute xddifionnl monies to the system in order to pay up to SU% of the

peusiou system's already-i~~eun~ed unfunded accumulated ecmarial liabilities ("UML"). Prior to

Measure B, the City was obligated to pay the Systems' unfunded liabilities, and this provision of

Measure B is contrary to the uatw~e of a defined benefit pension system, undo- which the employer

bears the risk attributable to investment losses z~id incorrect assumptimis. (Hughes Aircraft Co. i+.

Jacnbsore (1999) 525 U.S. 432, 439; Kos4er~ v. City ofDanenport (8`~ Cir. 7999) 183 F'3d 762, 765.)

Prior to Measure B's passage, the City's Mwiieipal Code (°MuniCode") exj~licitty stated the City was

responsible for the consequences of plan expe~~iencc resulting in funding shortfalls, end therefore

Measure B improperly sltifrs this general liability onto a discrete and narrow group of City

employees. Further, the City's contention that AFSCME agreed to help fund the Citys unfunded

liabilities is factually incorrect; indeed, tho City admits it "imposed" changes on AFSCMS members.

(City's Memo of P's & A's ISO of Defondauts' Motion for Summary Adj udicxtion ("MSA"), p. 24.)

Section 1 S 12-A requires active employees to pay a minimum of 50% of the cost of all of the

City's promised acid vested refiree healthcare obligations, including both the normal cost and

unfwided liabilities of active, rerired and "deferred vested" members of the system. The City states

that AFSCME members ̀9iad no vested right in having the City pay far the unfunded liabilities

attributable to its refiiee health plz~~s," but this suggestion lacks logic: Neither tl~e Municipal Code,

Charter, nor auy other authority specifically authorizes the City to charge the System's unfunded

liabilities to active employees, and doing so constitutes a retroactive imposition of liability for [he

City's previously-iucun~ed general obligations. With respect to AFSCME members, it re-writes their

conh~ac[uaL retiree health expectations that the City has repeatedly acknowledged are vested. By

puiportiug to "unvesP' reriree health benefits, while also pleci~g on currem employees the obligalion

to fund relirees' health benefits —with no exportation they will receive any benefits when they refire

—this provision undermines employees' setfled coutractua] expectations.

Lastly, Section 1511-A eliminates a su}~plemental retirement income benefit to wlvch the CiTy

contends em~~loyees have no vested right The argunent is premised on the iiticorreet contention that

AFSCME LOCAL, LOPS OPPO'N TO DGFS' &
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the benefit is purely disc~~etionary (MSA at 33-40). 7~he argument should he rejected because (1)

SRk3R funds wcrc held in gust for the sole benefit of Federated membe~~s and ~rotirees, (2) the

discretion with respect to SRBR was limited to payment of the benefit and not ids elintination; and (3)

the SRBR did not confer a "windfalP' benefit as alleged by the Ciry.

II. STATEMENT OF THE CAST;

Although not forwarded es a defense, economic necessity pervades the Ciry's motion papers

asjustification for Measure B's unprecedented cutback of vested retirement benefits. "Chemfore, this

discussion is not entirely germane. Because the City puts it forward, A]' SCMH is compelled to issue

a rcbuttaL "fo be sure, the Federated System has UAALs, but the Ciry's cited-to sources demonstrate

that this was almost entirely due to i~rves~nent losses and incon~ect prior actuarial assumplio~s, and

not generous or windfall benefits conferred ou employees. Por example, the 2012 Federated System

auditor's report states: "Changes to the [unfunded liabilities]" as of June 2009 "were primarily the

result of unfawrable i~rvestment retw~ns during the prior two years and changes in the actuarial

assumptions including healthcare trend assumptim~ changes, changes in economic assumptions and

demographic changes in pre-mortality and posUmortaLity demographic assumptions " (Doonan

Decl., ¶ 99, Exh. 5, p. 3 Exh. 9, p. 57; Gurza Decl., Exh 1, pp. 35-36, 38 J It was poor inveshneni

experience that led to trust fund Losses of $214 millimi in fiscal year ("FY") 2007-2008 and $765

million in FY 2008-2009, while incorrect actuarial asswnptimis resulted in approximately $750

million in unexpected obLigatious (Garza Decl., l xh 1 (City Auditor's Report—Sept. 2010), pp. 35-

36, 38.) Fnndamentaily, because Lhe City assmned this risk by statute, it cannot retroactively ce-

allocate it to current employees.

Other than Living longer than a~~ticipated, Ciry workers had nothing to do with the surge of the

System's UAAL. While the City implies otherwise, rcderatcd System members did not receive airy

retroactive benefit enhancements athibutable to the System's UAAL. (Ginza Decl, Eli. 1, pp. 36-

38J In fact, AFSCME members have received no post-e~nployinent benefit improvements or

e~il~ancements in several decades, with the last major benefit enhancement to Federated members

being to retiree healthcare in 1984. (lloonan DceJ., ¶¶ 101-17 0; Garza Decl., Exh. 1, p. 14.) Prior to

that, Federated members last gained en advantage in 1975 when the benefits multiplier was raised

aFSCmc Loca~ Fors oe~~o~N ro
Consolidated Case No. 1-12-CV-225926
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from 2.0% to 2.5%. (Doman Dccl., ¶ 102; Gurza Decl., Exh. 1, p. 14.) This case is not about recent

improvident benefit enhancements to wlvch a diminished contractual expectation applies.

City workers have shared in the consequences and sacrifice attended by the "great recessioq"

receiving substantial wage cuts. 7'hc System Audimr's Report indicates here were fewer salary

increases than actuarially anticipated (Giv~a Decl, F,xh, 1, p. 41) which combined with deep wage

cuts resulted in a significant redaction to the System's UAAL. (Id.) "fhis reduction, however, was

offset by the deino~~aphic consequences of tlzc imposition of changed terms of employment on the

worldorce.

Although the City avers that "between 2002 and 2013, employee contribution rates have only

risen f}om 4% to 59%," whereas its conh~ibutions increased W "553% of payroll iu 2014" (MSA at

7:9-10), this comparison is meaningless. A high funding-to-payroll ratio indicates only one thing: an

unbalance between active employees and retirees (including deferred-vested members). Layoffs and

reduced payrolls increase U~is ratio, and also result in a significant i~~crease to UAAL. Because Use

City's stated "increase" includes the amortized unfunded liabilities a~~d not simply i[s obligation with

respect to its aimual normal cost associated with employee pension benefits (which aniount is in fact

substantially reduced due to wage reductions), comparing its overall increase to the einpLoyees'

normal cost contributions is like comparing apples to ora~gea The City's statement of a dramatic

increase of 41.5°/o as a "percantago of payrol Ii2 makes no practical sense because the amortized cost

of its UAAL has groom when expressed as a percentage of its current reduced' payroll. This increase

in UAALs is the result of benefits associated with the past service of the entire system, including

vested-differed members, retirees, earty retirees as well as cun~ent employees. It makes no sense to

compu~e that "increase" to current employees normal cost pa~nnents.

Recent layoffs aid wage reductions resulted iu au exodus of eazly retirement and diminished

funding source, which caused the System's UAALs Lo spike, and so the City's comparison of UAAL.s

to cun~e~t payroll reveals the problematic aspects of Measure B: pinning on active employees the

liability zssociated with their coworkers who have fled. By stating that it "pays en additional $55,300

~ Although stated in its brief as 553%,the City's has not subGacted the 2001 amoon[ in order [o properly describe the

rosulting "increase" (MSA 7:5-7).

' Consisting of2,000 fewor c~nployces paid at a 12% lower rate. (See Allen llecl., ¶ 6.)
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per year fo fiord retirement benefits for an employee wlio makes $100,000 per year" (MSA at 7:8-10),

the City invents ajus[ification because, again, the System's UAL is not associated with any particular

employee, Ict alone a employees cun~entLy working for the Ciry.

Further, the increases in the employee pension conh~ibutiou rates, which the City describes as

modest, should be considered iii light of the greater than twelve perce~~t reduction in AFSCME

members' snlazy. Iu other words, as a percentage of salary (by which pension contributions are

mxde~, AFSCME members' contributions to the system have increased by a much higher amount, in

real terms, tl~a~~ Lhe City's characterization indicates. Cm~~ently APSCMI; members pay 10.74%of

their wages to towards retiree healthcare, and 5.79% towazds the~~ pension. (Allen Decl., ¶ 18.)

Nonetheless, the City contends (without citation) that "[b]ecat~se of risiug retirement assts and

reduced revenues, the City has been forced into massive layoffs, service reductions and employee

compensation reducrions." (MSA, ~. 7 J This statement is fachtally incorrect: City revenues over this

period have inn•eased. (Doonan Decl., ¶ 91.)

In fact the City puts the cart in front of [he horse: It is precisely because of the "massive

layoffs" as well employee wage cuts that the pension system's actuarial predicti<~ns are undermined,

its funding base diminished, and a resulting spike in UAALs has required increased contributions on

the part of tl~e Ciry.

This dynamic may appear counteriuWitive, but it is sound. 'Phe City's payroll fell feom $323

utillion in ftscal yeaz 2009 to $240 million in fiscal year 2013. (Gurza Decl., Exh. 58, pp. ii-iii, 28).

By reducing its payroll approximately 26%during this time, the City realized around $83 million in

payroll savings. Payroll is further projected to fall to $20S million in fiscal year 2014. (Gurza Decl.,

Sxh. 58, p. iii), meaning a 37%decrease since 2009. Although the Ciry seduced the size of its budget

through wage cuts and force reductions (and consequent reduced nonnul costs j, this residted in a~i

increase in unfwided liabilities. This is due to earlier than actuarially-projected i~etiremeuts, requiring

payment of benefits after shorter-than-expected periods of contriburions made nn behalf of Lhe

retiring employees, reduced time-value of money associated with the early retiree's contributions, and

acceleration of benefits payment owing to ea~~lier tha~~ a~rticipated retirements (Doonan Dec., ¶¶ 43-

55)..Cheiroq the System's actuazy, stated in its 2012 valualiou report: "The large increase in the

Consolidated Case Na 1-12-CV-225926
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coillribu~o~ rate is maiiily due to a decreasing "l~icr 1 payroll which causes the [unfunded acWarial

IiabiliTy~ rate to increase_.. However, the normal cost is paid on the Lower Tier 1 pzyroll so the

dollar aniouut is less." (Uurza Uecl., t?xl~. 58, p. iii; sec also Doonen Ded.: T¶ 43-55, Exh. 5 p. 3

("The increase in the City's contribution rate is also primarily due to assumption changes but is

further exaggerated by the decrease in payroll over which the UAL is spread...").)

For this reason, Chei~nn's report for June 3Q 2012 through December 201? shows that the

Ciry's obligations towards normal cost end mifunded Liabilities increased in real farms by only

6.75%, due to the reduced pension obligations associated with shr~iking payroll. (Uurza Deel., Exh.

58, p. 5). Why then is the City parading a "53%increase" in its motion papers? 7'o justify what it

cannot accomplish through legal means.

Unfortunately, Measure B only contributes to the problem (wlve6 is why it was rejected at the

bargaining table and why PERB has issued a complaint against the City for imposing it). With

respect W pension funding, rather than closing this finding gap, Measure I3 exacerbates it by closing

the current pension plan to new hires. (Cnu~za Decl., ~xh. 58, p. 5 ( °̀The ine~~easc in the CiTy's

contribution mute is primarily due to inveshnent losses and the decreased payroll over which the UAL

is spread. Payroll fog Tiec 1 is expected to decrease over time as members leave the System a~~d ~~ew

entrants after September 30, 2012 join Tier 2."); Doonan Decl., ¶¶ 50, 52.) "Phis guarantees that the

City's Tier 1 payroll will continue to decline attd UALs expressed as a percentage of payroll wilt

continue to grow regardless of whether 8iere is any real escalation in unfunded liability. Therefore,

the percentage of pay required to pay off the Ciry's unfunded liabilities rises dramatically for the

individuals remaining witltin the tier. (Doonan Decl., ¶¶ 43-55.) in this way, Measure B most cLea~~ly

represents a retroactive impositim~ of liability, as does the "Voluntary Election Program" ("VEP")

component of Measure B autAorized by Section 7 507-A. Those employees who, lacki~~g tLie financial

resources to choose otherwise, "eLecY'the VGP and leave'1'icr 1 and its unfunded liabilities behind

them. "Pier-1 payroll further declines and the ah~eady-incurred plan liabilities are spread over fewer

parricipants, i.e. those remaining in Tier I . Under Measure B, those unable to elect the VBP must

shoulder the burden of the plaiPs previously incurred UAALs.

Despite the dreary picture the City,painLS, its general fund revenues grew by l2%and its
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general fund spending slirznk by 12°/o ovcr 2002-201 1. (Doonan Decl., ¶ 91, Exh. 10.) The Ciry's

economy is larger than New Zealand. Poland, o~ Hungary, and fhe Sa~~ Jose-Swmyvalc-Santa Clara

Gross Domestic Product ("GllY") rosc by 60°/o over that same time period. (Doonan Decl., ¶¶ 92-93,

Exhs. I1-12.) Fmm 2002-2011, the CiTy's Net'Paxablc Asscsscd Value, or mad<et value of i[s

property tax base rose 57% (although but property taxes revenues inereascd 35%). (Doona~ Deci, ¶

94, N:xh. 13.) The City has not seriously attempted to raise reve~mes in tivs economic climate, and

the inefficiencies in its taxing mechanisms remain miaddressed. Had the Ciry more efficiently raised

revenues, it may have been able to elTectively prefund its retiree health benefits rather than

improperly shift its liabilities onto its employees (Dorman Decl., ¶ 95.)

Rather than seeking to raise reveimes (Allen Decl., ¶ 20; lloonan Dcet., ¶ 9~, the City opted

W traverse the easier path: shifting its general responsibility for covering the System's UAALs to a

discrete group of individuals, iLS current employees. The dirge provisions targeted in the City's

motion seek to accomplish Lhis. Measive B's reasonableness is doubtful because it sweepingly and

fundamentally alters the settled contrachia] expectatimis of City workers. Perhaps in recognition of

this, the City seeks a "piecemeal" adjudicalion of Measure H by pursuing adjudicalion of tLvee of its

provisions in the hope Lhe Cour[ will entertain a uazrow and clipped view of the Measure.

Ill. ARGUMENT

Measure B retroactively shifrs responsibility to current employees for financing the City's

previously incurred general obligation to fund retirement benefits. Aa;umulated Actuazial Liability

("AAL") is tl~e present-value of retu~ement benefits that have been earned. A pension system's

Unfunded AALs, or UAALs, are equal to the difference, if any, between its AALs and the value of

assets accumulated [o finance its obligations. (Doonan Dec., ¶ ll.) As such, UAALs refer to the

fiscal shortcoming that arise if market or demographic experience departs from previously made

actuarial predictions. UAALs are an inherent risk to any sj~onsor of a defied benefit plan, a risk

u~riversally recognized as bm~n by au employer that establishes a defined benefit system° For tltis

Defined benefit plans, or "pension plans," place iceponsibility far tlieir unfunded liabilities upon the employer. (Doonan

Decl., ¶ 14 J This is a concept the City rewgnizes. (Owza Decl., Cxh. I, p. 57.j With respect to defined benefit plans,

the Onited States Supreme Court has stated: "But the employer typically bears the mlliic invesnr~ent risk and—short of

the consequences ofplen termination--must cover any underfunding as the result of a shortfall that may occur @om [he

plan's irrves[me~ts.° (Hughes Aircraft Co. v. Jacobson (19991 525 US 432, 439; Koster v. City ofUavenport (8th Cir.

7
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reason, it is recognized in California that requiring city employees to increase their caitributions

towards their pension plans substantially decreases their pension rights and can result in an

unemistitutional impau~mci~t of contract (Allen v. City oj~Long Beach (1955) 45 CaL2d 12R, 131.)

This conclusion is inescapable when the incrcasc in contributions is um~elated to Ilse armual normal

cost of the employee's retirement benefits. (See J3ellus v. City of Em~eka (1968j 69 Ca1.2d 336.j

Measure B imposes on employees an obligation to finance the City's UAALs, which is

tantamount Tc~ requiring Lhent to pay twice fm' benefits tlicy have already earned end paid for.

Because Federated members enjoy a vested eight to pension and health benefits Foy services already

rendered: this aspect of Measure B constihites a substantial impairment of conuacL (dbbott v. City of

Los Angeles (1958) 50 Cal.2d 438, 449 (employees' "earned and vested rights in retirement benefits

already provided by the city charter during tl~c period oftime for which they rendered services prior

to adverse charter amendments").) Requu~ing employees to bear the burden of financing obligations

related to services already pei~fonned, azid for services performed by other employees who have since

retired, is equally unlawful (A![erg supra, 45 Cal2d at 131; Bellus, supra, 69 CaL2d at 336.)

That employees are not liable for UAALs was recognized iu the pre-Measw~e II Municipal

Code, at section 3.28.710:

~'C~he total amount of normal cmitributions which will be required of members under the
}provisions of this chapter will be sufficient to pay, when due, three-elevenths of the amom~t of
al] pensions, allowances and other benefits which aze and will become payable under this
system on account or because of current service rendered on or afrer July 1, 1975; provided
and excepting, however, that if and when, from time to time, the member's normal rate of
contribution is hereafter amended or changed, the new rate sknU root include any amount
designed to thereafter recover frum members ... the difference between the amount of
normal contriUufions theretofore actually required to be pAid by members Tnd any
greater or lesser amount which, because of amendments hereafter made to this system or as
a result of experience under this sysTem, said members should have theretofore been
required to pay in order to make their normal contributions eyual three-elevenths of the
abovementioned pensions, allowances and other benefits which are or will become
payable on account or because of current service rendered on or after July 1, 1975, and
beforo fhc effective date of the new rate.

(L-,mphasis added.) 'Phis provision conclusively makes the City responsible for UAAI,s.

1999) 783 Pad 762, 765 ("The employer bears lNe risk of market Fluc~ua~ion in a defined benefit plea 7~he employer

must Pond the plan ro meet the actuarially-determined pension liability ofcovered mcinbcrs regardless of the market

performance of the fund") --

Consolidated Case No. 1-12-CV-225926
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Measw~e 13's provisim~s must also be scrutinized in light of the feet that upon accepting

employment with the City, and in order to participate iu the Federated System, City empLoyces

forewent participation in Social Security's Old Age, Survivm~ship, Disability Insurance pro~~am

("Social Secm~iry"). (Gw~za Decl., l xh. 1, p. 1). 'fhe Federated System is al I the retirement security

AFSCME membees have. Ii is therefore u~ "alternative retirement system," or "ARS;' as that term is

delined under the Social Security Act, 42 U.S.C. Sect. 301, e~ seq., and the federal I;mploymcnt'I'ax

Regulation, 26 C.F.R. section 313121(b)(7)-2. To be Lawfi~ly excluded from social security as a

member of an ARS, the eanied benefits tinder the ARS may not Ue "subject to any conditions (other

Lhan vesting), such as... making] an eLectimi in m~der to participate." (Id. at (d)(7 ).)

The City's motion must be considered in light of, and informed by these principles. First,

however, we address the procedural infirniities of tl~e City's motion.

A. THE CITY'S SUMMARY ADJUDICATION MOTION IS YROCI~:DiJRALLY
IMPROPER

Summary adjudication is unwarranted because the Motion fails Lo dispose of an entire cause

of action, and because the amstitutioiiality of Measure B must be evaluated with regazd to Measure

B's effect nn ~ctirement benefits as a whole: and not individually as to each of its subsecrions.

1. The Motion Fails to Dispose of an Entire Cause of Action

if an MSA will not dispose of any cause of action, it must be denied. (CCP 437c(fl;

Lilienthal & Fox~les v. Superior Court (1993) 12 Cai.App.4th 1848, 1853.) The City's Motion seeks

to adjudicate an issue it has fabricated: Whether pazticular provisions of Measm~e B, taken alone, u~e

unconstitutional. The CompLai~~Cs causes of action are not leveled a[ Measw~e I3's discrete

provisions, but with respect to its constitutiouaLiry wider specified clauses of the state consritution.

Even if the City's motion were granted, each cause of action would nevertheless sta~~d. 'Po take one

of many examples, with respect to retiree Healthcare, AFSCME's complaint challenges Measure H's

redefining of the benefit provided under the retiree health plan as "the medical pLa~i which ]gas the

lowest monthly premium available to any active employee. _." (R,TI~ A (AFSCME Complaint), ¶ 96;

R.TN B (AFSCME First Amended Cmnplaint), ~~ 98.) It also e1~alLenges Mcasurc H's attempt to

"unvesP' ll1e right to retiiee health notwithstanding Lhe fact that AFSCME's members have directly

AFSCME LOCAL I OPS OPPO'N TO DEPS' & CRO55-COMPLAINANT'S MSA OF ISSUES 325U23 6.AOc
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contributed through payroll deduction w Lhe cost of such benefits. (RJN A, ¶ 95; R7N B, ¶ 97.) The

MSA does not address these contentions with respect to retiree health, and the constitutionality of

these aspects of Measure B and Section 1512-A will mquirc trial without regard to whether the

Motion is granted.

2. Measure 13 Must Be Considered rs A Whole

Mersw~e I3's components arc intertwined, and its overall impact on retirement security is

significant. Iii orde~~ to evaluate its impact nn coostimtio~ally protected expectations, its provisions

cannot be assessed in isolation; rather, the effect of the Measure as a whole nn~s,t be assessed with

respect to employees' constitutional rights. In an impairment of contracts analysis, "(tJhe threshold

iugiury is whether the state law has, in fact, operated as a substantial impairment of a cont~aetual

relationship." (R UI One Corp. a Ciry ofBerkelev (9th Cie. 2004) 371 Pad 1137, 1747 (cinphasis

added).) Courts focus on the operation and effect of a ]aw, and not wheUier i~~dividual components of

Uie ]aw, viewed in isolation, zre each a permissible exercise of legislative authority.

To pxovidc one example, by delaying active employees' retirement dates, Measure B

diminishes the value of the pension benefits to which members are entitled and towards which they

]gave contributed. QJoonan Decl., ¶ 24). Yet the City asks the Court to ignore this, and other facts in

its review of section 1506-A. The VEP, wlvch is not at issue in this motion, postpones the retii~emeut

date fo~~ current employees who have yearly contributed to their pension. As a result, current

employcos who accept the lesser "VEP" benefit imposed by Secrion 1507-A to avoid the "Hobson's

choice" wage excise, necessarily will pay more towards reriree healthcare for a reduced benefit than

lies been promised and to which they have contributed. Tl~e pension provisions and retiree health

provisions are therefore interrelated, and cannot be considered in isolation.

'Ihe City brushes past this point by incorrectly noting: "tl~erc is nothing in Measure B Lhat

takes away fi~om anything already contributed by an active employee, or which has been earned and

accrued to date.° (MSA, p. 2.) This is untrue, because Measure B ~icraases the burden on APSCME

members for financing retirement benefits associated with them past service while reducing the value

of benefits aL~eady earned, as explained fiilly in the Ueclaratio~~ of Daniel Doonan at paragraphs 24

through 29. Measure B, operating as a whole, imposes addilional bw~dens without any corrunensurate

II Consolidated Gse No. I-12-CV-225926
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benefit, which is contrary ro Califmnix law. (A[Lew, supra, 34 Cal.3d zt 114; Bell us, sz~pi~a, 69 Cal.

2d at 336.) Other examples of how Measure B's provisions impair employccs' expectations include

its induction of COLA and its redefinition of "final compensation" (Section 1507-A, 1510-A), which

togetLier ratchet down pension benetits more significantly than if each were viewed in isolation.

Although Measure B amteins a severabiLity clause, such a clause does not authorize the

piecemeal analysis the Cily requests. (Calijor~nia Ernploymere/ Slabilizatlon Corrurtissiort r. Pcryiae

(1947) 31 CaL2d 210, 214 ("Such a clause, despite its positive teens, does not deprive thejudiciary

oTits normal power and duty m construe Uie statute to dctc~mine whether the unconstitutional pazt so

materially affects the balance as to render the eutii~e enactment void")) The City has neither

addressed this issue nor argued rile provisions i[ seeks adjudica5on are severable, rendering i[s

motion with respect to each discrete provision improvident.

B. PENSION RIGHTS ARE AFFORDED AEIGHT~NED PROTECTION

In principal, the City asserts that neither the 1965 Charter nor the Municipal Code "prescribe

a vested right that is violated by Measure B °' (MSA, p. 1424.) "rl~e City seeks to avoid the obvious:

by enacting and operaring a defined benefit pension acid inducing employment thereon, it has

inmured responsibilities enforceable through the Conu~acts, Takings, and Due Process clauses.

1. RE,90C Docs Not Anuly to Pension Statutes

The City relies greatly on Retired F'mp[oyees dssn. of Orange County, hoc. v. County of

Orange, (2011) 52 CalAth ll 71, 1186-87 ("R13AOC"), for the proposiriou that a "statutory scheme is

not intended to create private coutracmel or vested rights" and that plaintiffs bear the "burdon of

overcoming tl~e presumprion." (MSA, at 12:8-11.) However, REAOC is of limited value because it

evaluated whether reti roes had a vested right to participate u~ a health insurazice pool that included

acfive employees. it neither involved nor discussed pensions, or the social-security status of the plan

pai4icipuiLS. REAOC does not rely on or cite to the ]andmazk j~ension cases Defendants refer to as

"inapposite authority° (MSA at 13 (refen~ing to Kern r. City ofl ong Beach (1947) 29 Ca1.2d 848;

Ahbott, suyrq 50 Ca1.2d at 438)), and courts tLiat have considered REAOC have not applied it in the

AHSCME LOCAL ]01'S OPPO'N TO DF.FS' Rc
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pension context, with City of Sars Diego v. Haas (2012) 207 Ca1.AppAth 472, being uo exception.'

]n fact, RG~lOC recognized the protected stah~s of pensions and then considered whether other

types of retirement benefits received similar protections. (See, zg 2GAOC, sr~pra, 52 Cal Ath at

190 (citing Cal, League of City F'mployee Assns. v. Pains I~errles Library Dist (1978) 87

Cal.App3d 135 (recognizing protected natuic of pensions end holding longevity pay was similarly

protected).) Tl~e RGAOC CoucYs analysis is not surprising given the limited yuestio~ ofretiree-

I~ealUi "pooling," and its holding is inapposite because "under California law these is a strong

preference for consh~uing govermnentai pension laws as cretiting contractual rights for the payment of

benefits.° (Walsh v. lad. ofAdmi~z Q 992) 4 Cal.AppAt 682 (citing cases) ("[A] governmental

pension plan should be construed as guaranteeing full payment to those entifled to its benefits...:'))

J i~deod, "[a] public employeo's pension constitutes an element of compensation, and a vested

connactuaL right to pe~ision benefits accrues upon xceeptance of employment." (Betts v. Bd. of

Admin. (1978) 2] Cal.3d 859, 863.) "By entering pobiic service an employee obtains a vested

contractual right to earn a pension on terms substanlially equivaie~~t to those then offered by the

employer.... `~'1~erms substantially equivalent to those then offered' must refer to the rule of Allen

that while benefits are not absolutely fixed: changes detrimental to the employee must be offset by

comparable new advantages." (Pasadena Police OJ)icers drsn. v. Pasadena (1983) 147 Cal.App3d

695, 703.) 'fhe "rule ofAlleri' is:

Although an employee's vested contracLuaL pension rights may be modified prior to
retirement for the purpose of keeping a pension system Ilexible to pe~nvt adjushnents in
accord with changing conditions and at the same time ma~itain the integrity of the
system, [s]uch modifications must be reasonable, and i[ is for the courts to determine
upon the facts of each case what constitutes a permissible change. To be sustained as
~casonable, alterations of employees' pension rigli[s must bear some material relation to
the theory of a pension system and its successful operafion, and chuiges in a pension plan
which result in disadvantage to employees should be accompa~ved by coruparable new
advantages.

(Allen, supra 45 Cal2d 12A at 131 (citations and quotes omitted).) Pt~rther, Lenefits added to a

pensiov system after employment commences but during the couese of employineut "become a pai4

of The vested rights of the employees w]ion conferred" as they induce continued employment or

' Naas does nol generally apply 2EAOC to pensions, as it involved new hires who had not acquired vested rights to the

disputed benefits because union MOUs provided Ihet new hires were not eligible for the "Four Benefits" at issue in the

case and "prospective employees have no right to zoy bene5ts prior to 2eceplin~ employment' (7~(. 480-81, 495.1

AFSCME LOCAL IOPS OPPO'N TO llFFS' &OROSS-COMPLAINANT'S MSA OF ISSUES X25823 6doc
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retention of experienecd employees (Bet[s, saprq 21 Cal3d at 867 (quot~ig cases).)

That the City is governed by a cha~4cr is of no moment it is still subservient to the

Constitution. (F.g., Kern, supra 29 CaL2d a[ 848 (holding charter city's attempt to "rais[e] the rate

of an employee's conhibutiai to the city pensiod' when doing so "obviously constiti~te[d] a

substantial increase ~i the cost of pension protection to the employee without any corresponding

increase in the amount of the benefit payments"); A➢en, supra 45 Cel2d at 131; see also Wis[ey n.

San Diego (1961) 188 Cal.App.2d 482.1 'I'hcsc holdings have been extended to charter city's attempt

to avoid iesponsibiliry for its system's unfunded liabilities, a central issue here. (Bellus, supra 69

CaL 2d. at 352.)

2. The City Intended to Create Vested Riehts

AltUough the City is the moving party, it asserts it is AFSCME's burden to make a "`clear

showing' that legistarion was intended to create the asserted contractual obligation," citing REAOC

(MSA at 12: 20-22). Ratlier, tJ~e burden is on the City that such rights were not iutendod: °[i]n the

absence of a clez~~ and unequivocal declazation in the pension provisions.that banefits are payable

oily to the extent of available funds fiom specified contribufions, the liability to pay promised

pension benefits is a general obligafion of LLie city." (Pasadena, supra, 147 Cal.App3d at 703 n3.)

"(A]ll pension laws are liberally construed [o carry out their beneficent policy" of inducing mm~icipal

employees to enter and continue in public service and providing "sufficient subsistence for retired or

disabled offieecs ... who have performed their obligations under tl~e employment contract" (Bellus,

supra, 69 CaI3d at 345, 351.)

in BelZus, our Supreme Court held that a charter city was responsible for paying its retirement

system's unfunded liabililies:

We conclude thei a chapter city, possessed of plenazy power to adopt a pension
system imposing upon it a general obligation, cannot escape liability for those
pensiai payments which it has ]ed its employees reasonably to expcet In this respect
it is no different than any other employer m~ public service institution which induces
reliance upon a contract which may reasonably be interpreted to afford that protection
which has been impliedly promised. We recognize that the City will not be so
obligated if the pension plan which it adopts, either in the ordinance itself or the
statutory scheme wltich it incorporates, clearly and erp7icitiy limits its liability to [he
fund which the pension plan establishes.

(69 Ca1.2d at 352 (emphasis added) ("it obviously would be unjust to make the pa}anent of pensions
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dependent upon the solvency of a particular fiord, thcrcby depriving cmployccs of the benefits of the

system, ursles's we [are] compelled Ia do so by a clear, positive commm~d ira die lac( or ordinance]:'

(emphasis in m~iginal)J

Bo[h Sections 1506-A and 1511-A of Measure 13 involve pension benefits and operate to

impair vested pension rights, and so it is the City's burden to justify these enactments.

C 'CHti CHARTER'S "RESERVATION OF RIGHTS CLAUSE" DOES NUT
AUTHORIZE MEASURE B

The City agues that a provision it describes as a "reservation of rigli[s clause" operates to

❑egate the contractual expectations of its employees, thereby depriving them of the protection of the

Contracts Clause. In similar contexts, covets have described the City's argument as "absurd." Hut

the argument also relies on au iucoirect texhial analysis of Uie Chazter and relevant Mwiicipal Code

provisions and is conu~ary to canons of stahitory conshuction.

1. The "Reservation of Rights" Araumeut is "Absurd;' According to the Ninth Circuit

A waiver of statutory or constitutional rights must be clear and unequivocal; it must specify

exactly what is being waived and may not be couched in genera] terms. (See Bel[us, su~r~a, 69 Cal2d

at 352; Reyva v. Regen[s oj[he University ofCalifoenia (20]2) 213 Cal.AppAtli 213, 23132; Alday

n. Raytheon Co. (9th Cir. 2012) 693 Pad 772, 791 ("a reservation-of rights provision is effective oily

against conh~actual obligations e~licitly covered by tl~e reservation") (citing cases).) Because e

waivee of one's constitu[ioual rights must be "knowing ai d intelligcnP' (/sGell v. County of Sonoma

(1978) 21 Cal3d 61), a general clause is insufficient to waive protcetcd rights. "fhe City

acknowledges the clause here is Uroadly worded (MSA at 16:1), and so its motion must be denied.

Given [he vagueness of the yrovision, and read in light of specific pirovisions indicating City

employees shall not asswne the City's unfunded liabilities, the clause cannot be considered a

"knowing and intelligenP' waiver of rights. (C'ou¢pare MuniCodc ¢ 328.710 (stating that employees

will not assume City's unfunded liabilities) with Haas, supra, 207 Cal.AppAU1 at 472 (new

employees rights did not vest where MOU specifically waived them); see also Conna/!y v. General

Coras7. Co. (1926) 269 U.S. 385, 390 (statute couched "in terms so vague that men of common

intelligence must necessarily guess at its meaning and differ as to its application violates the first

14
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alter it beyond rea~gnition? Courts have said "nq" and the N~ith Circuit has described the City's

argtwicnt in similar em~texts as "absurd." (Southern Colijornio Gas Co. a Cily ofSattia Atia (9th Cir.

2003) 336 1Z3d 885, 893 ("We cannot read the 1938 Franchise in a way that reserves to Santa Aoa

the power to unilaterally alter the terms of the agreement. Such an interpretation is absm~d; section

8(a) cannot be applied as broadly and i~vospec6vely as its literal ]auguage may suggest") (crtrng

Con('[ 111. Nat'l Bank & 1)~ust Co. v. Washzr2gtan (9tl~ Cir.1983) 696 P.2d 692, 698-700; U.S. Trust

Co. ofNery York v. New Jersey (1977) 431 U.S. 1, 25 u. 23 ("A prontise to pay, with a resorved right

to deny or change the effect of the promise, is an absi~rdiry"); see also Lreergy Reserves Group, Inc.

v. Kan. Power &Light Co. Q 9R3) 459 U.S. 400, 472 n.14 ("When a State itself enters into a contract,

it cannot simply walk away from its financial obligations"); (emphases added).)

Vroperly situated, the provision is susceptible to ratimia] application: it reiterates the

rocognized limitation nn the Cont~~acLS Clause that a state may not bargain away tl~e public health and

the morals of ixs people and cannot waive such fimdamental powers (State v, Mississippi (1880) LO]

U.S. 814, 819; West River Bridge Co. v. Dix (1848) 47 U.S. 507 (although legislature may promise

not to exercise eminent domain... this does not prevent state from later taking proporty after paying

just compensation because the Legislatuee can not relinquish its right of eminent domain).) The

corollary to this principle arises under the contracts clause: if the state makes reasonable contracts,

the Contracts Clause requires Ilse state to live up to its bugain. (New Jersey v. WUson (1812) 11 U.S.

(7 Cranch) 164 (repeal of tax exemption wanted forty-six years earlier violated contract clause).)

Recognizing this principle, the Ni~~th Cu~cuit in So¢~ihern California Gas noted that the

existence of a reservation of rights clause was not indicative of the parties' intentions with respect to

their contract, because a state governmental entity cannot contract away its police powers, and

thereby reconciled Use two. (7d (citing US. Trust; svprq 431 U.S. at 23-24.) Likewise, in Cont'L

711., supra 696 F2d at 692, the Ninth Circuit rejected an argument that "a reservation of the state

power to modify contracts" permits the state to change the financial terms of its agreements "We. --
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have dil7iculty reading the provisions of the contracts i~~ a way that pcnnits destruction of their

granary purposes A promise in a contract that gives one party the power to deny or change the effect

of Lhe prontise, is an absurdity "' (696 1=.2d at 698 j

In Air Cai, Inc. v. Sacs Frr~rscisco (N.D. Cal. 1986) 638 T. Sapp. 659, aJJ'd, (9th Cir. 1989) 865

F2d 1112, an impairment of contract case, the Ninth Circuit rejected a municipality's argmnent that a

°rescivation of rights" provision permitted San Francisco w enact subsequent ordinances m~

regulations that altered the contracts. "While Lhe City may retain some powers ... to pass some new

rules and regulations to which the airlines might be subject, the City may not change the mate~~ial

teems of the zgreements which the City has made with the airlines." (Id. at 664.) In affirming, the

Ninth Circuit echoed this reasoning: "Nor can the City succeed by a~~ ̀ express reservation' of rights

contained in a lease agreement... in order to overcome a contractual agreement signed by its

designated agent...." (865 F.2d at 1116 (yuo[ing TWA v. San Francisco (9th Cir. 1955) 228 F. 2d

473).)

Were the Court to adopt the theory forwarded by the City here, it would ronder the entire

pension system illusory. (See Alarsaeda County v. Ross (1939) 32 Cal.App2d 735, 744 ("One of the

commonest kind of promises too indefinite for legal enforcement is wham tlx promisor retains an

unlimited light to decide later the nature or extent of his performance °) It is fm'thosc reasons that in

Citizens Jor Respon,rzble BeTaavior~ v. Superior' Court (] 997) ] CaLAppAtki ] 073, relied on by the

City, the wmt noted ̀ hot all laws which reshict the future freedoru of a legislative body to alter them

or to legislate on a specific subject are invalid. Au obvious example is the power m bind a public

entity by a Long-teen contract " (Citizens, suyra, 7 Cal.AppAtli at 1034-35.)

Moreover, because the electorate is presumed W have known of the relevant law at the time it

adopted [Lie 1965 Chaster (Po[ey v. Interactive Uata Corp. (1988) 47 Cal3d 654, 675), the eLause

must be construed in light of the judicial distaste fox illusory and adhesion contracts, and the

established doctrine that pension systems create enforceable rights when employment commences.

Nationa112ailroad Passenger Carp. (1985) 470 U.S. 451 ("NRPC"), relied on by the Ciry,

does not affect the result, as that case cwisidcrcd regulation via an amendment to the Rail Passenger

Service Act ("RYSA"). While Congress expressly reserved [o itself -- but not Amtrack —the ~igl~t to

II Consolidated Case No. 1-12-CV-225926
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repeal, alter, or emend the Act at xny time, the contracts at issue did not involve the government, and

Uie RPSA used the term'coutracY to define the reLationslvp between Amh~ak, an independent

corporation, and the railroads. Congress could amend the act, because it did "not create or speak of a

contract between the United States and the railroad, acid it d id] not in any respect provide for the

execution of a written contract on beha/fojthe Unl~ed Sates." (Id. at 467 (emphasis original).) 'Phc

covert fowid that the ̀4eseivation of rights° language within the RPSA was merely another factor

confirming Congress' intention to enact a regulatimi and not enter into contracts. "Che opinion does

not demonstrate that the clause was enough to defeat a conh~actual claim between the parties or that

Amtrak breached the conhact (Id )

2. The City Council Has Not Entered Into an Ultra Viru "ContracP'

"Phe City argues that because the "CiTy Council ]gas no authority to enact measures that would

conflict with the Cl~artcr's express reservation of rights," it could not have made a ̀bested rights

commitment by ordinance or other legislative enactment...." (M SA at 19:70-14.j For that reasoq the

City argues, the Court should ignore the Municipal Code's pension provisions as ulh~a vires

enactments. (Id, at 7 9:10-7 5.) The argument must be rejected because the City acts through its

governing body, the City Council, and the Charter wnfers broad discretion W it over employment and

retirement matters. The Charter explicitly gave the CiTy Council discretion to increase benefits

(Section 7 505(e)), necessarily granting it authority to bind the City if it does so. Because the Meyers-

Milias-Brown Act authorizes public entites to act throught their "governing body' and e~te~ into

binding constituionally-protected contracts with labor orgxoizulions, (REAOC_; supra 52 CalAth at

1 182), and because retirement benefits are a mandatory subject of bargaining, the City Council

enjoyed specific swtumry authority to bind the City with respect to retiremeiri benefits. As described

above, the City's argument is contrary to established precedent and requires the Court to hold LLiat for

over forty years the City Council exceeded its authoriTy by enacting xnd administering a pension

system intended to provide superannuaked employees with a guaranteed and ascertainable benetit.

The City's authorities aze disfinguisl~able because in each case tl~e retirement benefit clearly

and directly conflicted with il~e applicable charter, rendering them irrecoucilabie. (E.g., Sun

Frmecisco v. Pa[ter~son (1988) 202 Cal.App3d 95.) Because the u~terprctation the City advances

nFSCmc ~ocn~ Fors orro~ry To
Consolidated Case No. 1-12-CV-225)26
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co~~flicts with long-established ordinances and requires a reversal of constitutional luw, it has not

established that the municipal code and charter provisions arc iu conflict. if it is possible to read

them hai~noniously, tl~e court should do so. (6ui/dirig Maierio[ & Cons~rac~ion Tearrrs[ers' Urzimx r.

I%arre[l Q986) 41 Cal3d 651, 665 (wlteee possible, courts will read charter provisions or statutes to

avoid conflict with constiwtion).)

3. Sections 1500 and ]503 of the Charter Do Nut Authorize Measure 13

The City mey be free to "xmwd or otherwise change° its plans, but only in a fashion that is

tolerable under Californiajurispmdence. The L965 Charter affirms this principle by rcquiriiig City

action on retii~emeut to be done in conforn~ity with "provisions of the laws of the United States or the

State of California." (Charter § 1506.) The Charter further clarifies that Ciry authority is

circumscribed by Constitutional principles: "The City shall also have atl other rights, powers and

privileges which are not prohibited by, or in conRicL with, the State Constiwtioq" and limits exercise

ofpowers to that whicLi "a municipal corporation might or could exercise under the Constitution..."

(Charter §§ 200 & 400.) Because a legislative body is presumed to be aware of releventjudicial

decisions when it enacts language with a definitive judicial constmction (Foley, supra 47 Cal3d at

675), and because the vested nature of retirement benfits acid the limitation on their moditication was

settled prior to the adoption of the Charter (fiZlere, .supr~q 45 Ca12d at 128; ~bhott, supra, 50 Cal2d at

438), the purported reservation of rights clause nuns[ be construed iu light of these precepts. Indeed,

`besting" is a consriturional concept. (San Mar~cos~ Mobilehorue Park Cheners'~lssn. v. City of Sar:

Marcos (1987) 192 Ca1.App3d 1492, 1503.) By itera5ng, [he Cha~~ter is subseivieiit to conflicting

provisions of the consritutions, (Dmrsar Electric v. Los Ar:geles (1994) 9 Ca]Ath 161, 170), it is

implausible that in adopting the Charter the electorate intended to bar the earning of vested righLS.

'That the "reservarion of rights clause" is worded broadly does not help Lhe City because "lhe

court should construe Use enachnent so as to limit its effect uid operation to matters that may be

constitutionally regulated or pmLtibited." (Wedtori r. Ciry of Los Angeles Q 97~ 1 R Cal3d 497, 505.)

Such a constmction is in Keeping with the City's pre-Measure B intcrprctation. 7'he Municipal Code

assures employees they arc not responsible for additional contributions related to the pLa~i's

investment or actuarial experience (MuniCode § 3.28.710), end detines retirement benefits as

Consolidamd Case No. I-12-CV-2259F(
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"vested." (Muni Code, section 328.1080; See also 61ack's Laiv Ulc~ioiaary, 6th Ed (defining "vested"

to mean "Accrued; fixed; settled; absolute; having the chxrecter or giving the rights of absolute

ownership; not contingent; not subject ro be defeated by a em~dition precedent;' at I2JN C).)

By their terms, sections 1500 and 1503 do nol prohibit vesting. 'Phe former provision

establishes a duty on the part of the City Council to establish and ma~itain retirement plans, and the

latter provision confirms the retirement systems that were in effect when the electorate adopted the

revised chapter. lmpmtantly, the provisions are not identical; the teem "repeaC' is used in Section

] 503 but not Section 7 SGO. It must be presumed to be a purposeful omission. (See lviper-ial

Merchant Services, Jnc. v. Hvnt (2009) A7 Cal.4th 381, 389 ("to express or include one thing implies

the exclusion of the other's J Further, Section 1503 specifically states that "the foregoing sections"

related to City retirement "shall prevail over" iL Therefore, the teem "repeal" under section 1503 has

no bearing on the specific benefits afforded AFSCME members' under Uie Federated System.

Even if seclion 1503 were to apply, it only reserves to the Ciry the right to '4epeal" reliremeut

"systeu¢s" already in existence, and only creates a right to "adopt or establish new or different' plans.

'I'hc fact Uiat Section 1503 specificaLLy permits repealing older sy,stenes but not new plans

conclusively demonstrates the electorate intended that plans were to be maintained with respect to

those who participated in them, but [hat the Council could establish oti~cr plans for new employees,

so-called "second hers." T}tis conclusion is supported by the text of the charter provisions. Pursuant

to Section 1503, the City Council could eliminate retirement systems already existing but not those

promulgated afterwards, and file 1965 Charter specifically authorized the City Council to "amend;'

meaning improve, such older retirement systems. Tltis leaves section 1500, which states: "Subject to

other provisions of this lv~Gcle, fhe Com~cil may at any time, or from time ro time, amend or

otherwise che~ge a~~y retirement plan or plans or adopt or establish a new or different plus or plans

for all or any officers or employees. On its face, this provision does not support the City's contention

that it ]gas carte-blanche authority to reduce retirement benefits because the language is not

sufficiently specific to constitute a waiver of constitutimial rights. indeed, the clause is narrowly

drawn and is subservient, or "subject to," the Charter's other provisions and the Conslitu[ion.

Because an enactment must be read as a whole, the Court should consider section 1505(e),

Consolidated Case No. 1-I&CV-22592(
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which provides: "1'he benefits hereinaLovc specified are minimum mi1y; and the Council in its

discretion, may grant greater or additional benefits." The term "grant" connotes bestowing

ownership of propcity a' a right Q2JN D, Merriam-R/ebster Dictionary).) Section I505(e) further

notes: "The City sLiatl not be deemed obligated, by virtue of any of the above provisions, to continue

fo employ any person or persons until he or she or tLiey qualify for or request any retirement

benefits °' This proviso is sig~iiicant; it recognizes [hat conferring retirement benefits represents an

"oblination" but that such obLigaGon does not extend to a right to keep one's job.

Notably, the word "amend" has a positive connotation. The Merriam-Webster Dictionary

defines "Amend" to mean "to change or modify for the better: Improve" and notes its synonyms

include "improve, better, eiiliance, enrich...." (RJN L, Merriam-Webster Dictionary definition of

"amend.") Slierefore, the team "aniend" does not authorize the diminution of retirement benefits or

the terms under wlticLi [hey are offered. That the City has only ever unproved benefits (Allen Decl., ¶

15), is indicative of this conclusion.

The broad phrase "otherwise change" lends no insight as to the extent of the City Cow~ciPs

powers to modify Uie refirement system fox existing employees or to Limit application of established

wnstitutional principles. However, our Supreme Court held thaT a more uan~owly-tailored

reservation of power clause did not pmvent the vesting of rights to pension and retirement benefits.

Specifically, the court in Legislah~re v. Eu (7997) S4 Ca1.3d 4~Y2, observed that the mere existence of

a clause within the state consritutiaz authorizing the lagisJatuce to "emit the rcti remont benefits

payable to Members of the Legislature" did not "preclude legislators from acquiring pension rights

protected by the state or federal contract clauses." in reaching its decision, the high court construed

the purported reservation of power clause as permitting modifications no greater than that permitted

by the state and federal contracts clause. (!d, at 529-530.)

'Pl~e City argues that the intent of these provisions was to preclude vesting of retirement rights

(MSA at 15-16), but Uie legislative history counsels otherwise. A review of the ballot acgwnent

indicates iheelectorate intended to authorize the City Council to extend additional benefits to safety

perso~~nel, stating "I'he purpose of this amendment is to enable the CiTy Council to take legal steps to

provide survivor benefits for your policemen's and firemen's families.... SURVIVOR B6NEPITS

A~SCME LOCAL 101'S OPPO'N TO DEFS' &CROSS-COMPLAINANT'S MSA OF ISSUCS 325823 GAOc
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ARE PROs-IiBI"I'F,D AT PRESENT iN THE CITY CHARTER!" (R.TN F). Nothing in the legislative

history points to a conh~ary ~ite~pretation.

Although the ~~rovision cannot be construed as the City suggests, a~iy doubt must be resolved

in favor of vesting: "when the ordinance establishing the pension plan can reusonebly be construed Lo

guarantee full payment to those entitled to its bcncfits regardless of the amount in the fund

established by the pension plan" the court is "required to construe the provisions liberally in favor of

the applicant so as fo carry out (heir beneficent policy." (6e[lus, supra, 69 Cal2d at 357; Assoc. oj~

B[ue Collar Wor~ker~s v. GYills (1986) 187 Cal.App.3d 780, 790.)

4. The Citv's Authorities Do Not Resolve This Issue

None of the cases on which the City relies support its "resei~valion of rights" argument, and

few involve public employee retirement security, a crucial distinclion due to the heightened level of

protection accorded public retirement benefits, while those that do ai'e unhelpful to the City.

For example, San Diego City Firefighters, Local l45 v. Bd. of ~lclminish~a(ors (2012) 206

Cal.AppAth 594, 607-608, is distinguishable because it involved a city charter that specifically

required the city council to establish its retirement system by ordinance, not resolution, and required

retirement systems members to vote to approve amendments. The court Held that a resolution was

void because it "co~flict[ed] with the city charter requirements 17iat the [retirement system's]

provisions be adopted by ordinance" and its members had not voted to approve it (Id. at 608-609.)

More m the point, the repeal of the benefits was required by the Internal Revenue Service in order to

ensure the plan complied with qualification rules under the Interual Revenue Code and the plan, like

the City's here, contained a savings clause specifically directed at amendments required by the IRS.

(Id.) The case does not support a broad "unvesting" conclusion. _

In a case relied heavily on by the City, Wadsh v. Bd. ofAdmin., (19~YL) 4 Cal.AppAth 6~2, the

court declined to decide the very contenliou on which ll~e City bases this Motion: wheU~er the

petitioner had acquired a vested right to benefits. (7d. at 699-700.) Rather, it considered whether [he

reservation of power clause within the Legislators' Retirement I.aw ("LRL"j was intended to prevent

the grant of unwarranted windfall benefits to retu~ees (Id. at 700, 704.) The Cow~t concluded that

such windfall benefits were cxacllythe type of benefits the legislature was authorized to corteil in

AFSCMC LOCAL LOPS OPPO'N TO DHFS & CRO55

Consolidated Case No. I-12-CV-225926

21
325823 6 dac



2

3

4

5

C

7

8

9

10

ll

12

13

14

IS

16

17

lA

19

20

21

22

23

24

25

26

27

2R

order to prevent corruption. (/d.) indeed: Lhe Wn/,vlr court noted that the retiree's position in light of

t6c minimal service and the nature of elected office would require "~s]ucl~ zn extraordinary result ~]

not permitted under other types of public pension plans and is inconsistent with the paipose of a

govemmeutaL ret~~ement plan...." (Id. et 703-704.) Here, plainriffs seek to enforce settled and modest

retirement expectations undermined by Measure B.

Also w~availing is International As'socia[ion ofFireJigli/ers v. CiTy ofSan Uiego (L983) 34

Cai3d 292 (°l~1F'), cited for the sweeping proposition that any changes made "pursuanP' to a City's

charters and ordinances do not impair vested rights (MSA at 14.) Li IAN', the city chxiter

specifically stated that employees were icquii~ed to contribute to fhc rotirement system "according to

the xcwai~iaL tables adopted by the Board of Administration for normal rcti rement allowances." (Id. at

297.) Unlike Measure B, this provision is in keeping with Article ] 6 of the Constitution, which

requires the retirement board to male the retu~ement system's actuarial determinations. The

Retirement Board, and not the City, is an independent fiduciazy body, whose tiduciary duties aze

awed "exclusively" to retirement plan participants (Cal Const. Article 16, § 17(a).) TLie ldF court

held that any increases in employee contribution rates were permissible pw~suant to that provisimi,

meaning exercised in accordance with that provision. (!d. at 300-302). The court also recon~ized

that uncousutu[ional impairments occurred iu cases where "vested contractual rights were modified

by amendment of the controlling provisions of the retirement system in question to reduce (or

abolish) the net benefit available to the employees ° (Id. at 302). 'thus the IdF Court specifically

disapproved of Uie type of action contemplated by Measure B. Far from authorizing Measw~e B, the

Code specifically prohibited them (for example, by requiring the City to pay foe its UUAL). Because

peiisiou rights u~e constitutionally protected, a vote of the electorate cannot alter them. (Perry v.

Schwarzeuegger (N.D. Cal. 20 LO) 704 P.Supp.2d 927, 994-95, afJ'd sub rrmn. Perry v. Brawn (9th

Cir. 2012) 671 Pad 1052 ("fundamental rights may not be submitted to a vote; Lhey depe~id on the

outcome of no elections° (citing West Virginia State Board ojEctucation i~. Barrie[~e (1943) 319 U.S.

624,638).)

The remainder of the City's authorities azc distinguishable because they do not involve public

systems governed by California law, flee reservation of rights clause in those plans granted
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the plan sponsor the greater right to terminate the plan or benefits, and the remai~~der involve retime ~'.

health benefits. 'I'Ims in Retired Gneployees Assoc. oJOronge Coun[y, Inc. v. Coan[y of Change (C.D.

Cal. Aug. 13, 2012) Case No. SACV 07-1301 AG (MLGx) ("RF,AOC IV"), the court held retirees did

not have a vested right to partici~>ate in an insuranec pool with active employees, pointing to a 1993

county resolution that s~~ecifically stated it did i~ot create vested rights, and it "specifically resecve[d]

Lhe County's right to amend or terminate the 1993 Plan at auy time." (Id. at p. 6.) Because

`4esolutioos' were insufficient to bind the County, the ]auguage of the resolution was clear, and the

case did not involve benefits paid for by employees nor connected to and administered under a

pension system. indeed, such a clause would be impernvssibLe where the public pension system

operates as an alternative m social security 6

a. Social Security Cases are Unhelpful

The City's citation m Social Seeuriry Act ("SSA") cases is also unavailing, as Social Secarity

is a public welfare program, not a pension system. As stated in F[enirnrrag o. Nes[os (1960) 363 U.S.

603, 609-611, cited by the City, persons covered by the SSA do not have a property interest in benefit

payments under the Pii'th Amendment in light of the SSA's history, scope, and purpose. Social

Security is a public welfare insurance program funded by payroll taxes, it is decidedly not a pension

system. (Califano v. Goldfarb (197' 430 iJ. S. 199, 208 ("h}om its inception, the social security

system has been a program of social insorence"); Sarns v. Harris (9th Cir, 1979) 607 P.2d 1253, 1255

(describing social security as "a complex stxtumry scheme designed to administer a trust fund

financed, in large part, by taxes levied on the wage earners..." and noting "Congress has provided

benefits to persons who have not been in the work force and who have not contributed to the fund") J

The Flemneing court conecily noted that the statutory reservation of rights was simply further

evidence of Congress' intent not to create a vested property right in its public welfaro program,

further accentuating [he difference between social security and a pension system. (Id. at 67 1 ("fliat

6 The Omnibus Budget Reeoneiliztiun Act of 1990 (OKRA 90) imposed mandarory Social Security coverage on State
and local government employees beginning July 2, 1991 who are not Q) already covered for Social Security under en
agreement, or (2) members of a retirement system which meets certain Treasury regulations or requirements. This
provision is intended to ensure that all public einpioyees have some type oRetirement pmtec[ioq eifl~er obtained as past
of Social Security or tivough a plan ol7crod by Oie employer."
httn,//www.sse.gov/seetion218hainin~/basic course 4.hhnNS (Q&A No. 8).
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provision makes express what is implicit in the instihitional needs of the pro~}~am").) Unlikc Social

Security, pension systems constiwte deferred compensation earned under the employment contract

(Id. at 610).

Bowen v. Public Agencies Opposed [o Social Secur~iry Gntrapmettl, (1986) 477 U.S. 41, 51, is

equally inapposite because "[i]u view of Lhe purpose and structure oPlhe [Social Security] AcY' it was

permissible for Congress to make an amendment to section 418: which provided for states to contract

with the lecle~al government to extend [he pro~~am to state employees. Nevertheless, the Cow~t found

"a limit in that Congress could no[ rely on Lhat power to take away property already acquired midec

the operation of the charter, or to deprive [Lie corporation of the fruits acfially reduced to possession

of contracts ]awfully made .... Congress does not have the power to repudiate its own debts, which

constitute 'property' to the ]ender, simply in order to save money." (Bowers, supra, 477 U.S. at 51-53

(citing cases).) But because Social Security is not a contract but a public welfare program, and the

states ace not the program's beneficiazies, the Court did not apply a Contracts Clause analysis. (ld.)

b. ERISA Cases arc Irrelevant

Tl~e City also misplaces reliance on private sectm~ retiree ]~ealth cases governed by the

Employee Retirement Income Security Act of 1974 ("LR1SA,° 29 USC 1001, et seq.).

Fundamentally, private parties do not enjoy the heightened consritutional protections of the

Contracts, Takings, and Due Process Clauses. Second, in the private sector, employees are covered

by Social Security as well as their private pension plans, they don't accept employmmit under one in

lieu of the other. "i'hird, ERISA specifically provides for vesting and anti-cutback rules with respect

W retirement security (29 U.S.C. §§ 1053, 1054), and it specifically declines to extend such roles to

retiree health plans. (See, e.g., Moore v. 69en~opolitan / ife Ins. Co. (2d Cir. 7988) 856 F2d 48R,

497.) Finally, ERISA is a "comprehensive and reticulated statute" premised on the concept that

private retirement benefits are voluntarily provided by employers (Black &Decker Disability Plan v.

Nosd (2003) 538 U.S. 822, 823 (noting employers have g}~eat leeway in designing the benefits the

choose to provide).) However the City is mandated to provide a pension to employees who forego

social security by entering City employment.

With tLiese differences in utiud, the City's ERISA cases are easily disposed. The CiTy cites

24
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Moore, supra, 856 F2d at 491, x case challenging changes in medical benefits for a class of retirees

although "over the years, the compa~iy] had published booklets" which specifically gave it the power

to change or terminate the plans or "discontinue auy portion of the benefits...." (Id. at 490-97.) Since

benefits afforded unde~~ 1-;RISA health plans do not aummaticelly vest, in the absence of contrary

autLiority, the reseivafion of rights clause prevented vesting. (Id. at 49I-92.) Had the booklets

described the benefits as vested or affirmed that the benefits promise a~uld he relied on, the Court's

holding would have been much different. (See Reese e CNH Aweerica LLC (6th Cir. 2009) 574 Fad

315, 321, 327.) Here tLie City repeatedly referred to rcti rce health benefits as ̀bested." (See Crurza

Decl., Exh. 39, p. 3; Allen DeeL ¶ 24, Exh. 3, p. 2; Allen DecL ¶ 27, Exh. 5, p. 19: see also ALLen

Decl. ¶ 25, Lxh. 4, pp. 17, 20J "Therefore, even under an ERISA analysis theme is no basis to the

City's argument that its retixoe health plan is not vested.

Sprague v. Geieera[ Motors Corp., (6th Cir. 1998) 133 Fad 388, also involved ui ERISA

welfare plan and a claim that the employer had "a~rnmitted a breach oPthe terms of the plan

docwnents when it imple~nonted ... changes." (Id. at 399.) However, tLie "plaintiffs [did] not

seriously disputo~] tliat the plan itself permitted GM to amend or terminate benefits" and "most of the

surumazy plan descriptions unambiguousty reserved GM's right to aineud ox [erm~iate the plan° (Id.

at 400, 401.) hero, the purported reserva5on of rights clause did not authorize a decrease ui

einployec benofits, it is neither specific nor unambiguous, and again, its plan descriptions and

communications have consistently referred to retiree health benefits as vested or promised.

D. THR CI'PY HAS FAILED TO ESTABLISH A RIGHT TO ADJUDICATION OF
SECTIONS 1506, 1511-E & 1512-A OF MEASURE B

Iu light of the foregoing, the City has failed to establish as a matter of law that it is entitled to

summary adjudicatimi. Its factual assertions are incorrcet, and its legal authorities ace inadequate. In

the main, Lhe City contends that alterarious to pension and retirement funding applicable Lo active

employees do not implicate the Contracts Clause. However, the funding changes implemented by

Measure B with respect to pension and retiree Health UAAL fundamentally alter flee design of the

benefit plans and undermine employees' settled expectations. California courts have rejected tl~e

City's contention, noting "pension rights can encompass the finding mechanism for the pension
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when tlicre is a palpable element of exchange involving funding; continued service ~] in retw~n for

enhanced assurance that funds to pay the pension benefits will he available at retirement."

(California %'eachers Association e Copy (1984) 155 Cal.App3d 494, 506 ("We held in Vcddes,

given its statutory context, that a ~igl~t to reserve funding of the state retieement system is a

contractual pension right within tLie ambit of [he convact clause"); Board gf~lclmir~i.ctra~ion v. P✓ilson

(1997) 52 Cal.AppAtli 1109, 1133 ("authority is not ]acki~g for the pinposi[ion That employee.

pension beneficiaries have a vested interest iu the inte~~ity and security of the source of'funding for

Uie payment of benefits.") This principle -- that pension rights extend m the obligation m fund the

pension iu accordance witLi the terms on wltich the system is established -- is not unique to

California.' With this in mind, we tum to each of tLie flv~ee peovisio~~s concerned here.

1. Section 1506-A Qnercased Emolovice Contriburionsl

Tlie City's argmnent with respect to section 1506-A is faulty because it hits to recognize the

unique natw~e and protections afforded to pension benefits under state law. The City also fails to

show "cleat" and "explicit' evidence of an intent nm to create [he vested rights impaired by Section

1506-A of Measure B. As shown below, the Municipal Code creates an obligation ou life part of the

City respecting the System's UAALs, which is an integral component of the pension coutracL To

avoid this the City asserts a~~ absence of evidence: that nothing iu the Charter prevents its imposition

of UAALs against employees. However, Mmiicipal Code states otherwise, as does established

precedent (MuuiCode §§ 324.730, 3.28.710, 328.880). Nor is 1506-A auU~orized as an adjushnent

to compensarion. 'Phe contributions ace not a reduction in employee wages; they are an increase in

employee contributions directly pegged to tUc System's UAALs measured as of die date Measm~e B

was enacted.

Sgaglione v. Levitt Q975) 37 N.Y2d 507, 51 I, 337 N.tiL2d 592, 594 (°The problem is novel and close precedents
nonexistent. It is concluded that the legislative device is in violation ofihe nonimpairment clause, because the means
designed to assure benefits to public employees and those already retired will be impaieed by the offending device.");
Wenvei~ v. Evans (1972) KO Wash2d 461, 495 P2d 639, 649-650; Dombrowski v. Philadelphia (7968) 431 Pa. 199, 245
A2d 238; Yea~ell v. Copins (1965) 9K A[iz. 109, 402 P2d 541; Hmea~ori i~. ldalvo Fatly Q 968) 92ldalto 512, 446 P2d
634; Dadia~rrem~ v. Moore (7988) I81 W.Va. 779, 791, 384 S.E2d 816, R2R (°vested interest in the inteerity and security
oftlm funds available to pzy fuWro benefits"); blunicipality oJ'Anchorage v. Gallion (Alas'ku 1997) 944 P2d 436; Smrre v.
State (N.Q Ct App. 2008) 797 N.C.App. 402, 415, 664 S.E2d 32, 40; State Teachers' Relirenrenl Board r. Oierse7
(1960) 12 Wis2d 5, 106 N. W2d 301; Slone v. Stale (N.C. Ci App. 2008) 191 N.CApp. 402, 415, 664 S.E2d 32, 40;
Valder v Copy (1983) 139 Cal.App3d 773; Kalydohanehano v. S[a[e I IA Hawaii Q 9971 3 02 3 46 X162 Pad 696, 740];
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The CiTy relies on a misconstruction to make ids argument, citing Section ] 505(c) of the

Charter which states, "~tJhe fm~egoing provision, however, does not apply to any contributions

required for or because of any prior service m~ prior service benefits °' However, tlzc term "prior

service" or "prier service benefits" applies ro service performed prior to LLie adoption of the

retirement system or prior to an employee's eligibility in the system, for which no normal

coun~ibufions would have been made. (Sec MuniCodc §324.OSG defining "piio~ service

coun'ibutious" as "eontributirnts mzde by members on account of service rendered prim' Lo July I,

1951); §3.28.030.08 ("Current Scrvicc" means ali city service rendered by a member on or afrer July

1, 1975, for wl~icli the member is entitled to acdit under this system"; MuniCode § 3.28.030.23

("Prior service" means all city service rendered by a member prior to July 1, 1975 for which the

member is enritled to credit under the provision of this system.'.) Simply, section 1505(c) does not

auU~orize a xetroacrive imposition of additional payments associated with "current service." As statod

above, the Mwiicipai Code specifically prohibits it (Mu~iCode §§ 3.24.570, 3.28.710.)

Similarly, the more recently enacted Municipal Code Section 3.28.755~utitled "Additional

Employee Contributions"—may not be construed to allow ~eVOactive imposirion of conhibutions

associated with past service. "Co consn-ue the provision otherwise would render tl~e code's prohibition

on requiring employees to male connibutio~s based on plan and system experience a surplusage.

The Court is required to construe these ordinances in harmony, giving effect to each. (Farrell, supra

41 Ca1.3d at 665.j

Finally, the Ciry suggests Measm~e B is authorized because in the past city employee unions

have agreed to increases in pension contributions. This argument fails with respect to AFSCME,

because AFSCME never agreed to contribute towards [Lie City's UAALs. The City's MSA admits as

much, where it indicates that the City "imposed" these terms mi APSCME ~nembc~~s (MSA at 24); but

even if AFSCME had so agreed, wage reductions and increased pension conh~ibutions az~e not

interchangeable and AFSCMF, never heated them as such (Doonan DecL ¶ 35; Allen DecL ¶ ] 4.)

The City has failed to establish conclusively that Section 1506-A is valid.

///

////

27
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2. Secfion 1,512-A (Fundin~Retiree Health)

For purposes of this Motion, the City does not contest the vested nature of retiree health

benefits. Rather it contests whether City employees have a "vesieA right to the City paying for the

unfunded liability for retiree healthcare." (MSA at 31). Conceding it eamiot eliminate the benefit,

Measure B places on active employees the obligation to fund t~lf of the Citys previously-incurred

unfunded liabilities associated with its retiree heeLth obligations. In that eegard, it shifrs a general

obligation of the Ciry onto a discrete number of individuals: active City employees, uid iwdermines

the settled contrachial expectations established under the System's retiree health benefit.

As described above, the Court must wnsider the effect of Measure B on CiTy employees

reffi~ee health be~~efits. Attempting to describe the benefit as a wiudfaLl, the City distorts the equities

by stating that it "subsidizes retiree health caze premiums" and "pays 100% of the premium fog the

lowest cost plan.° (MSA at 28 J In fact, al] employees conteibute [o the cost of retiree health benefits

with the expectation that they wil I receive the benefits Lo which Lhey Liave contributed. (t is not onty

the City that pays for retiree health cure, but the employees wlio have forgone equivalents in wages

and contributed to the plan on their own behalf.

Section 1512-A accom~Lishes two impermissible things: (1) it shifts au obligation and risk

that tUe City assumed onm current employees; and (2) it requires emrent acid new employees to pay

for the benefits received by retirees while at the same time taking away any ]pope they will rueive

equivalent benefits. As described iu the Doonan Declazation, Measw~e B creates an onerous

requirement on the part of a dwindling pool of current employees who have themselves suffered

substantial 12%+ wuge reductions. (Doonau Decl. ¶¶ 43-55, 71-88, 112). 'They are obligated under

Measure B m pay foi~ the benefits of all retirees, including those that took early retirement as pa~~t of

the exodus of City employees faced with wage uid retirement cuts. (/d.) As a direot insult of the

wage cuts, layoffs end early i~etiremen[s, tLie System's retiree l~eaLth UAAI.s spiked exponentially.

(ld J Whare Mcnsurc B imposes on current employees the obligation to pay for tl~e benefits of those

who have left city employment, either to retire or work elsewhere (e.g. "deferred vested" members),

it constitutes e gross impainnen[ of the contractual expectations inherent to the retiree health benefit.

As a factual matter, as described in paragraphs 80 through 88 of Lhe Doonan Dectararion; Ak~SCME

AF9CML LOCAL 101'S OPYO'N TO DA:FS' &CROSS-COMPLAINANT'S MSA OF ISSULS 3~58~3 6.dao
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has not agreed [hai employees can fund ilie system's unfunded liabilities under the terms established

by Measm~e B. (See a/so Allen Decl., 1; 17.)

13y imposing UAALs on employees, Section 1512A retroactively imposes additional terms of

employment fm~ service already rendered by employees and retirees, making employees liable for the

risk associated with the beneFits already earned and to which the City committed itself to fund and

provide. It does so in a prejudicial xnd unrexsoneble manner, by making e dwindling group of

employees responsible for the unexpected liabilities of the entire pool or health system members.

The City's response to this contenlioq thnt it never made a promise Tc> pay UAALs is as blithe as its

aLGtude when first making its commitments: "the City was simply not tocused on unfunded liabililies

at [he time of the legislalion." (MSA at 32). The City's attitude, or what it "focused on," is irieLeva~t

in assessing the commitments it made.

The case law the City cites includes just two cases: REAOC, sapr~q and Sappington v. Orange

Uieified School Dis7. (2004) 119 Ca1.AppA[It 949. (MSA at 3230..) Sappington is cited for the

proposition that "generous benefits" Lhat "exceed what is promised in contracP' do not reflect a

contractual mandate. (MSA at p. 33.) She case bears no resemblance to the facLS at hand, because

the language establishing [he benefit was "curiously brief and unspeci5c" and merely obligated the

district to "underwrite" Lhe cos[ of a retiree health program. (Sapping[on, supra, 119 Cal.App.4th at

954.) RGdOC itself dismantles SappingEOn:

In Sappir2gton Q, the retiree plaintiffs claimed a vested right to tiee health insurance
through a preferred provider organization (PPO) health benefits plan. The school
district had offered a free PYO plan for a period of years but, in 1998, instituted a
`buy-up-charge' for the PPO plaq while continuing W offer a health maintenance
organization plan at no cos[. The Court of Appeal determined that the policy adopted
by the board of education, which had stated only that the district "shall widerwrite
the cost of the DistrieYs Medical and hospital lnsuranec Program for eligible
retirees," did noT grant the retirees a vested might to free PPO coverage. in reaching its
conclusion, Lhe court relied on dictionary definitions and common understandings of
the word "underwrite," extrinsic evidence of the parties' course of conduct, and the
absence of any evidence that Uie retirees had a reasonable expectation of free lifetime
YPO coverage. 'Phe Sappington court thus did not hold U~at vested benefits could

"The City's position can be analogized as follows: you and your neighbor purchase a car from the same dealership and a
certain payment plan is agreed upon; years later and halfivay through paying dawn the purchase money security interest
on [he genus agreed tq the dealership informs yoo that, not only has [he price increased, but you ere now also responsible
for payine the balance on your now-deceased neighbor's car. Thal is the practical effect of section 7572-A of Measure B.

AFSCME LOCAL l OPS OPPO'N TO DCFS' & CROSS-COMPLAINANT'S MSA OF iSSUFS 325823_6 doe
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never be implied in the public employee context. Indeed, its analytical approach
belies any such interpretation.

(RFAOC, 52 Cal.4th at 1 190.) in other words, in 3appi~egtorz, iretirees merely complained of a change

of their no-cost option from a PPO to an HMO, the case did nod address or consider the retroactive

imposition of additional contributions to fund previously eemed benefits. Nonetheless, the Ciry

suggests "Lhe instant case is stronger than Sa/~pirsgton, and REAOC, because there was no consistent

past practice. Retiree healthcare contribution rates have always ineinded some portim~ towards

unfunded liability." (MSA at 33:12-14.) Yet there is no factual basis for tltis assertion, and the

exhibit cited to steles nothing of the sat. (See Gurza Decl., bxh. 39, p. 3 (`Based on an outside legal

counsel opinion it was determined that retiree healthcare benefits can be considered a vcstecl benefit

siutilar to the pension benefit...."j.)~

Few cases precisely address the issue presented by section 157 2-A of Measure B, but bng-

standing constitutional doctrines make clear that subsequent changes undermining and imposing

additional Liabilities with respect to binding contracts are impermissible. (Compare Sturges v.

Crowinshiedd (1819) 17 U.S. (4 WLteat.) 122 (New York legislature violated the contracts clause

when it passed a law that dischazged debtors from liability for any debt contracted previous to their

discharge in bankruptcy) mi0i Ogderr v. Sameder~s (1827) 25 U.S. (12 Wheat.) 213 (bankruptcy law of

any State which discharges a debtor fi~om liability is not a law impairing the obligation of cont~~acts

with respect to debts contracted subsequent [o the passage of such law). Here, Measmc B imposes

liability ou cun~ent employees for obliga5ons already incun~ed by the City.

Nor does the Municipal Code grant leeway over retiree health, as the City asserts it has. For

example, the retiree medical h~ust is an ancillary pension h~ust pw~suan[ to, and maintained in

accordance with, section 401 Q~) of the Internal Revenue Code (26 USC § 401(h); ("IRC").

(MuniCode §§ 3.-28380 & 3.28.1995.) The Municipal Code also states: "Al] conl~~ibutions to Lhe

medical benefits account shall be reasonable and ascertainable." (MuiuCode § 328380.) Measure

B's imposition ofretroaclive liability on a dwindling few employees cannot he described as

"reasonable." The Municipal Code further requires that contributions to the Medical Benefits

"fhe "legal opinion" refers to a year 2008 opinion by Jones llay (see Allen Decl., ¶ 25 Exh. 4). Curiously, Jones Day has
submitted ro [he Court a brief on behalf of a purported omlevs supporting Ore City's position

Consolidated Case No. 7-12-CV-225926 ..—

.._._.. 30~ _ 

_.
UCS J25823_b.do



2

3

4

5

6

7

x

y

lU

11

12

13

14

75

16

17

18

19

20

21

22

23

24

25

26

27

28

Account are to be established by the board —and not the city —aud sets fortl~ the ratio by which they

are borne by the city and members (Muni §§ Code 32R3A0(aj, (b) & (c); 32R.1995(b).) The

refere~~ce to "members" is important, because the tcnn does not refer merely to employees but

includes employees, retirees and defen~ed-vested former employees (Conz~~are MuuiCode §

3.24.050(18) (defining "member") wiih MuniCode § 324.050(8 (defining "employee"); (Muni Code

3.28380(x) & (b).) The impositio~~ on UMLs on active employees is contrary to the structw~e

established by the Municipal Code.

Fi~~aLly, the Retiree Heatlh peovisions of the Municipal Code contain a specific "reservation of

rights clause" Lhat is tied du~ectLy to the Limitations imposed by IRC section 401 (h). (MuniCode §

3.28.1995(x) ("subject to the Meyers-MiLias-Brown Act Q the City eeserves the right [o amend this

par[ to limit medical benefits as necessary to satisfy the requiremenLS of said section 401(h):') If the

City enjoyed au unqualified reservation of rights this provision would be redundant and superfluous.

Rather, the only rights reserved are those required to remain compliant under section 407 (h).

3. Section 1511-A (Elimination of SRBRI

Section 1511-A of Measure B imperniissibly eliminates au established pension benefit and

U~en raids the hest from which it is funded in order to pay the City's genera] obligations associated

with the System's OAALs. SRBR is neither dism~etionazy nor a windfall Uenefit, and its elimination

constitutes an ~npairnient of cmihact.

Established principles of trust law; contained in tl~e Coustiturion and tl~e Municipal Codc,

prohibit elintinating and raiding the assets of the SRBR. The SRBR trust fund was created for the

benefit of Federated retirees. "fhe Mw~icipal Code specifies it "shall be usad only for the benefit of

retired members, survivors of members, and survivors of retired members." (MuniCodc §

328.340(L)(1); see also MuniCodc § 328340(6')(2).) 'Phis mandate accords with Article ] 6, section

77(x) of the Constiturion, which states: "Phe assets of a public pension ox retirement system uc trust

fiords and shall be held for the exclusive purposes of providing benefits to participants in the pension

or retirement system and their beneficiaries and defeayiug reasonable expenses of administering Lhe

system." (See also Keitel v. Heube[ (2002) 1 U3 Cal.AppAt6 324, 337 (discussing elements of express

bust); City of Patna Springs v. Livi~ag Deser/ Reserve (7999) 70 Ca1.App.4th 6] 3, 619 ("The legal title
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of the res or ew~pus of any bust is held by the tmstee, but the benef curies own the equitable estate or

beneficial interesP'). By eliminating the trust and diveitiug the corpus to offset I.he City's liabilities,

Measure H violates the Constitution.

Courts have held tLiat a legislatm~e may not transfer funds from one retirement system to

another, as doing so violates the due process clause. (See, e.g. Association ojStare Prosecutors v.

Mihvaukee County (1996) l99 Wis2d 549, 564 [544 N. W 2d 888, 894J ("we I~oLd iliac vested

employees and retirees have protectable pro~~erty intcrests in their retirement bust fmids which the

legislahire cannot simply confiscate_. we conclude U~at the transfer of foods from the County Plan to

the State Plan ... takes property without due process of law"); People ex r~e[. Sk[odowski v. Sate

(1994) 162 I11.2d 117, I51 [642 N.E.2d 118Q L 194] (Cransfer of pension funds "substantially

impaired pension benelits."); Sgaglione r. Levitt (1975) 37 N.Y.2d 507, 512 [337 N.G.2d 592, 594-5]

("Although not essential to this conclusion is the salient fact that the reserve fiords contain stuns at

somo time paid regularly or specially by contributing employees. "these employee-emitributed funds,

therefore, are not any longer Sta[e or municipal funds raised solely by tlietex-levying power.") The

City has not addressed a due process analysis, but if it had, sufficient factual disputes deprive the City

of entitlement to adjudication. (Connolly v. Pension Benefit Guaranty Corporation, (]986) 475 U.S.

27 1, 224 ("Courts must rely on an ad hoc, facLuaL inquiry to determine whether a taking arises u~ a

particular case").)

Although not binding, McCadd v. S[aEe (1996) 640 N.Y.S2d 347, 219 A.D.2d 136, 142, is

instructive. In that case, a new statute "grau[[ed] State and municipal employers a credit to be

assessed againsP' a Supplemental Reserve P'uud ("SRF"), and which the court found uneonsritutional

because although the SRF was "a sepaz~ate fund" and not used m pay benefits, it was "indisputably an

asset of the retirement system" and was subject to Lhe power of the trustee "to hold, mznage and

invest the assets contained therein for Use benefit of the members and beneficiaries of tlzc re5rement

systems..." (Id. at 140, 640 N.Y.S.2d 347 (citations omitted).) "the court held that pension

beneficiaries are entitled to protection of the benefit foods wider the state constituuods provision

barring the impairment of pensions (Id.) Here, flee Muiticipal Code specifically provides the SRBR

is for tl~e exclusive benefit of retirees.

32
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"I~he City asserts 'besting" never arises under the SRBR because the City Council leas

discretion over the distribution of SRBR assets. Thcy point to the term "if any" under section

3.28.340(E)(2) of the Municipal Code.10 'Phis section designates the process by wlvcli SRBR

dish~ibutions to iztirees are made from the SRBR Tmst "if any" asseLS are held in the Trust. It does

not establish a discretionary benelit; iI funds exist as a result of the funding mechanism, they are to

be distributed in accordance with fiduciary principles arising under the Article 16 of the Constitution.

The Municipal Code does not specify a particular methodology for distributing S1ZBR

assets; rather, the Federated Board suggested a methodology which the City Council adopted

through resolulioa (Soroushia~ Decl., ¶ 4, Exh. I, p. 2.) Former Director of Relirement Services,

Russell Crosby, described Lhe distribution methodology as follows: "[T]he mtal Annual

Distribution from the Federated System SRBR is the sum of (a) the amount, if any, in excess of

the Minimum Balance ... and (b) Lhe annual interest earned in the SRBR ...." (Soroushian Decl.,

¶ 4, Exh. 1, p. 2.) This confirms that distributions from SRBR are mandatory if excess earnings

in the Fuud swpass the mandatory minimum set under Lhe Board's formula. Although the

Municipal Code provides discretion to "determine the distribution," it does not mean the benefit

is entirely discretionary or that a contractual obligation does not wise. Under California law, an

obligation under a coutrac[ is not illusory if [he obligated party's discretion must be exercised

with reasonableness or good faith. (S[orek &Storer Irec. v. Ci[icorp Real Es[aRe, Inc. (2002) 100

Cal.App.4th 44, 61 Tleir~d S[ory Music, bic. v. Wars (1995) 41 CaL.App.4th 798, 806 ("the

implied covenant of good faith is also applied to contradict an express contractual grant of

discretion when necessary to protect an agreement which otherwise would be rendered i1Wso~ry

and unenforceable").) Here, the fact that SRBR establishes a trust for the exclusive behalf of

retirees, to which Arricle 16 of the Constitution imposes fiduciary obligations, the discrelion

conferred to designate Use amount of bene5t must be exercised in good faith and iu accordance

with fiduciary principles.

10 "t'Fe section states in full: "Upon the request ofthe city council m' on its own motioq the board may take
recommendations rothe city council eegarding the disiribuiion, if any, of Hre [SRBR] ro retired membe~~, survivors of
members, and survivors of refired members. The city council, after wnsideretion of the rcwmmendation of IBe board,
shall ddcrmine the distribution, if 2ny, of the [SRI3R~ Lo said porsun."
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Importantly, flee Municipal Code does not confer discretion to discoillinue the fund or the

benefit itself, and so the City's argument inverts the princi}~le that "the greater powerimpties the

lesser power." The Ciry's argument was rcjcefcd in E:'u, suprn, where tl~e electorate attempted to

terminate tl~e Legislators' Retirement Law ("LRL") wiili respect to incumbent legislamrs (Ea, 54

Ca13d at 528-534.) Iu that case, I.he lesser power reserved to the legislatw-e to limit retirement

benefiLS payable to IegisLators, did trot imply tLte greater power w terminate them, and so

completely repealing a previously coutened beneli~ was unconstiwtionaL (Id.; Ker~rv, supra 29

CaL2d at 848.)

The autLim~ities relied ou by LLie City are easily distinguished. REAOC IV, .cvprq simpty

held that the retirees iu that case did not have a vested right to pooLi~~g; it did not contend with a

pension benefit Similarly, the court in Veruura County Refired Employees'Association7nc. v.

County of Ventura (1991) 228 CaLApp3d 1594, 1599, held Lhat the county was "not compelled to

offer retirees and active employees a health plan fimded by a single and uniform premium to both

groups of insureds," since such a benefit was not mandated by law. Here, the benefit is mandated

by ordinance and regulated wider Article 16 of the Constitution. Lastly, Doyle v. City ofMedford

(2010) 606 Pad 667, 679, another reffi~ee ]~ealth case involving the Due Process clause, is

inapplicable because the relevant statute only required local govemmeuts to provide retirees with

health care "insofar and to tl~e extentpossible" which was "vague" and in itself did not create a

property rig(it (ld. at 675.)

Next, the City asserts SRBR is a "windfall benefit," stating "tlie impainneut provision

does not prevent laws which restrict a party to the gains reasonably to be expected from Lhe

contract." (MSA at 38-40, cituig Bd. ofAcLnin., supra, 34 Cal.3d at 114.) City employees and

retirees enjoy a vested right to tl~e bonefit of the assets earmarked fm' or held in the trust. TUe

SRBK was designed specifically to share a portion of the earnings resulting from plan

iirvestmenta (Soroushian Decl, ¶ 4, Gxl~ 1, p. 1; Doonan Decl., ¶¶ 89-90; City's RJN C,

MuitiCode § 3.28340.) Shis makes sense, because employee contributions comprise a

com}~onent of the System's trust fund assets. W hile the SRI3R was bed to the successes of the

stock market neither its continuation nor the distribution of its assets was ever conditioned on the -
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_ Consolidated Case No. l-12-CV-225926



i

2

3

4

5

6

7

8

9

10

11

12

13

14

15

t6

U

18

19

20

27

00

23

24

25

26

27

~g

Federated System's funding stan~s. The fact that the Pede~ated Ylan may have been free of

unftmded liabilities at the time the SRBR was promulgated is not evidence that the benefit itself

constitutes a windfall.

%'eac{rers' Retirement 6d. v. Genest, (2007) 154 Cel.AppAth 1012, directly deals with the

Ciry's argwnen~i, in part because the SRBR is modeled on the reserve fund in that case.

(SorousLiiau Decl., ¶ 4, Exh. 1, p. l.) In Genesi, retired teachers enrolled in CzIS"I'RS weee

entitled to receive an allowance From the Teachers' Retirement Pund's Supplemental Benefit

Maintenance Account ("SBMA"). (Id. at 1020-21.) The allowance was provided to ̀ Yetieees

whose mirreut defined benefit program allowance ha[d] fallen below 80 percent of the purchasing

power of the initial allowance due to inflation." (Id. at 1021.) Assembly Bill 1102 later amended

the pertinent legislation to guarantee a cortinuoi~s appropriation from the General Fund into the

SBMA (id at 1022), just as Municipal Codc section 3.28340(b)(2)(a) does in this case. In 2003

Lhe legislature passed an act "reducing the state's obligation to fund the [SBMA] ... by $500

million for [PY] 2003-2004:' (Id. at 1020, 1024.) The court rejected [lie appellants' argument

that "requiring the state to fund the SBMA in an amount greater than necessary to provide 80

percent pmrohasing power protection would result in an unreasonable windfall _." (id. at ] 034)

because it did ̀ Slot change the amount of purchasing power suppl~neutal benefits, or the manner

in which they [we]re calculated; it merely secured] the funding stream into the SBMA ° (Id. at

1036.) Similarly, iu this case, APSCME does not contest the City's manner of distributing funds

firm the SRBR; rather, it requires the City to honor its ageement to "secure the funding stream"

into the SRBR and [o continue the trust itself.

Ail the cases tl~e City relies mi for its "windfall" argument are disringuishable because in

each case, the retirees received enhancements contrary to Lhe original purpose o2'the legislation

wider which they claimed enritlement. Both Lyon v. Ploimnnv (1960) 271 Cal.App2d 774, and

Board. ojAdrnin, supra, 34 CaL3d at 17 7, (MSA at 39-40), involved c1~aLlenges to limitations

placed ou a statute designed to provide legislators with retirement benefits that kept up with the

cost of living by pinning them to theoretically fluctuating legislators' salaries. However, because

the electorate failed to increase legislators' salaries for over ten years, the Legislature provided
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retirees with a COLA benefit. Providing retirees with benefits based on a substantial salary

increase, the court ruled, would result in an unanticipated and unintended "double cost-of-living"

adjustment. (See Bd. ofAdmin, supra, 34 Cal3d 114 at 124.) Similarly, as previously discussed,

the petitioners in Walsh, received a benefit that was unwarranted under the ciroumstances.

Defendants have failed to demonstrate that AFSCME members aze not entitled to

continuation of the benefits of the SRBR fund.

IV. CONCLUSION

For the reasons stated above and for the reasons stated in the Oppositions provided by the

other plaintiffs iu this case, iu which AFSCME Local 101 joins, the Defendants' Motion should be

denied in its entirety.

Dated: May 1, 2013 BEESON, TAYER & BODINE, APC

By: ~/`~'~ 
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TEAGUE P. PATERSON
VISHTASP M. SOROUSHIAN
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UPS Internet Shipping: Shipment Label https://www.ups.corn/uis/create?ActionOrigiriPair—defaul[_Prin[Wi...

UPS Internet Shipping: View/Print Label

1. Ensure there are no other shipping or tracking labels attached [o your package. Select the

Print button on the print dialog box that appears. Note: If your browser does not support this function

select Print from the File menu to print fhe label.

2. Foitl the printetl sheet containing the label at the line so that the entire shipping label is visible.

Place the label on a single side of the package and cover it completely with clear plastic

shipping tape. Do no[ cover any seams or closures on the package with the label. Place the

label in a UPS Shipping Pouch. If you do not have a pouch, affix the folded label using clear plastic

shipping tape over the entire label.

GETTING YOUR SHIPMENT TO UPS

UPS locations include the UPS Store, UPS drop boxes, UPS customer centers, authorized

retail outlets and UPS drivers.

Schedule a same day or future day Pickup to have a UPS driver pickup all of your Internet Shipping

packages.
Hand the package to any UPS driver in your area.

Take your package fo any location of The UPS S[ore~, UPS Drop Box, UPS Customer Center, UPS

Alliances (Office Depots or Staples) or Authorized Shipping Outlet near you. Items sent via UPS

Return Services(SM) (including via Ground) are also accepted at Drop Boxes. To find the location

nearest you, please visit the'Find Locations' Quick link at ups.com.

Customers with a Daily Pickup

Your driver will pickup your shipments) as usual.
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