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JOHN McBRIDE, ESQ., SBN 36458
CHRISTOPHER E. PLATTEN, ESQ., SBN 111971
MARK S. RENNER, ESQ, SBN 121008
Wylie, McBride, Platten &Renner
2125 Canoas Gazden Avenue Suite 120
San Jose, CA 95125
Telephone: 408.9792920
Facsimile: 408.9792934
jmcbride@wmprlaw.com
cplaUen@wmprlaw.com

Attorneys for Plaintiffs and Cross-Defendants Robert Sapien,
Mazy Kathleen McCarthy, Than Ho, Randy Sekany,
Ken Heredia, Teresa Harris, Jon Reger, Moses Serrano,
John Mukhaz, Dale Dapp, James Atkins, William Buffington
and Kirk Pennington

IN THE SUPERIOR COURT FOR THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF SANTA CLARA

SAN JOSE POLICE OFFICERS'
ASSOCIATION,

Plaintiff,

vs.

CITY OF SAN JOSE AND BOARD OF
ADMINISTRATION FOR THE POLICE AND
FIRE DEPARTMENT RETIREMENT PLAN OF
CITY OF SAN JOSE, and DOES 1-10 inclusive

Defendants

AND RELATED CROSS-WMPLAINT
AND CONSOLIDATED ACTIONS

Case No. 1-12-CV-225926
(and Consolidated Actions 1-12-CV-225928, 1-
12-CV-226570, 1-12-CV-226574, and 1-12-
CV-227864)

PLAINTIFFS' RESPONSE TO
SEPARATE STATEMENT OF
UNDISPUTED FACTS AND DISPUTED
MATERIAL FACTS IN OPPOSITION TO
DEFENDANT'S MOTION FOR
SUMMARY ADJUDICATION AND
ADDITIONAL MATERIAL FACTS

Date June 7, 2013
Time: 9:00 a.m.
Dept: 2
fudge: Hon. Patricia M. Lucas

Trial Date: July 22, 2013

PLAINTIFFS' RESPONSE TO SEPARgTE STA7EMEN70F UNDISPUTED FACTS ANO DISPUTED MATERIAL FACTS IN
OPPOSITION TO OEFEN~ANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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~ Plaintiffs Robert Sapien, et al., Teresa Harris, et al, and John Mukhar, et al. hereby submits

y their response to Defendants Sepazate Statement of Undisputed Material Facts and DisputeA

3 Material Facts in Opposition of Defendants Motion for Summary Adjudication.

4

5 Issue No. 1 A: San Jose Charter $1506 A (Emo[ovee Addiliana[ Pension Contribulionsl

g There is no triable issue as to any material fact and Defendants aze entitled to summary

~ adjudication as a matter of law that San Josh Charter Section 1506-A does not violate P.rticle I,

g Section 9 of the California Constitution and does not breach any duty by Defendants to Plaintiffs.

g The City Charter may require employees to pay addirional pension contributions to defray pension

10 plan unfunded liabilities. Plaintiffs have no vested right to the City paying for all pension plan

qq unfunded liabilities.

12

13
1. Section 1506-A ("Current Employees' I. Undisputed

74 of Measure B states:

~ g (a) "Current Employees" means employees
of the City of San Jose as of the effective

16 date of this Act and who aze not covered
under the Tier 2 Plan (Secrion 8).

t7

18 ~~ Unless they voluntarily opt in W the
Voluntazy Election Program ("VEP,"

19 described herein), Current Employees
shall have their compensation adjusted

20 through additional retirement contribu-
tions in inaetnents of 4% of pensionable

21 pay per year, up to a ma~cimum of 16%,

22 
but not more than 50% of the costs to
amortize any pension unfunded liabi-

yg lilies, except for any pension unfunded
liabilities that may exist due ro Tier 2

24 benefits in the future. These contribut-
ions shall be in addition to employees'

25 normal pension contribuflons and

26 
conhiburions towards retiree healthcaze
benefits.

27 (c) The starting date for an employee's
28 com ensation adjushnent under this

PLP,INTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MHTERIAL FACTS;
Case No. 112CV225926



2 Section shall be June 23, 2013, regazd-
3 less of whether the VEP has been

implemented. If the VEP has not been
4 implemented or any reason, the compen-

sation adjusdnents shall apply to all
5 Current Employees

g (d) The compensation adjustment through
additional employee conhibufions for

~ Current Employees shall be calculated
$ sepazately for employees in the Police

and Fire DeparimenC ReCirement Plan
9 and employees in the Federated City

Employees' Retirement System.
10 fie) The compenea6on adjustment shall be

71 heated in the same manner as any other
employee contributions. Accordingly,

qy the voters intend these additional pay-
ments to be made on a pre-tazc basis

13 through payroll deductions pursuant to
14 applicable Internal Revenue Code

Sections. The additional contributions
~ 5 shall be subject to withdrawal, return

and redeposit in the sazne manner as any
16 other employee confibutions.

17

.SLLppOCt10E EVId¢RC¢:
18

• Defendants Reques[ for
19 Judicial Notice ("RJN"), Exh.

B, pp. 4-5 ("Measure B").
20

21 2. On or around April 12, 1960, the voters 2. Undisputed

ZZ ratified Proposition A, which amended
the San Jose Charter to include Section

23 78b.

2a
Su000rtine Evidence:

25
• RJN, Each. E (California

26 Assembly Concurrent
Resolution No. 17, adopted in

27 Assembly January 18, 1961,
28 a roving amendment of

z
PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
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3.

Charter of San Jose to include
Secfion 78b ("Discretionary
Powers of Council Respecting
RetiremenP') of Article X).

Former San TosB Charter Secfion 78b
stated:

"An}rthing in Seofion 78a of the Charter
to the contrary notwithstanding, the
Council in its discretion may at any
time, or from time W time, by ordinance,
amend or otherwise change the
retirement plan established by said
Secrion 78a or any retirement plan or
plans established pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
department of the City of San Jose " ...
"all as [he Council may deem proper and
subject to such amditions, restrictions,
limitations, terms and other provisions
as the Council may deem proper,..."

Suaaortin¢ Evidence:

RJN, Lich. E (California Asaem-
bly Concuuent Resolution No.
17, adopted in Assembly
Sanuary 18, 1961, approving
amendment of Charter of San
Jose to include Section 78b
("Discretionary Powers oP
Council Respecting
ReticemenY") of Article X).

3. Disputed ae being an incomplete recitation
of the 1961 Charter provision.

Former §78b included the folbwing
additional language:

(1) The Council shall noY decrease any of
said benefits below those which Section 78a
makes mandarory, nor otherwise deprive
any member of any such plan of any rights
to which be would be entitled ands Section
78a.

(2) Each and every such plan, as adopted or
amended, and its refirement fund, shall be
actuarially sound. Provision shall be made
for the payment of monthly wntributions
into a retirement fund by both members of
the play and by the City of San Jose. The '~.
amount of monthly conhibution required of
members and of the City, respectfully, shall
be fixed, and from tune to time changed, by
the adminis[edng boazd of the plan, so that
the same will be sufficient to make or keep
the plan and fund at all Yimes actuarially
sound. Monthly contributions required of
members, as compared to montrily
contributions required of the City, shall at
all times be in the rafio of three to eight
provided and excepting, however, that if
provision should be made for the payment o
any benefits on account of service rendered
by members prior to the effective date of the
ordinance which provides such prior service
benefits, then in that event the Council,
subject to the provisions of the above sub-
pazagraph (1) may in its discretion provide
for the payment by the City of San Jose of
all of such amounts as must be contributed
to the retirement fund on account of such
prior service benefits to render the rolan and

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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fund actuarially sound to the extent that such
amounts are not provided by members' ',
accumulated prior service wnhibuGons, or
may require contributions for such purpose
by both City and members provided that
contributions required of members for such
purpose shall never exceed $3 or each $8
contributed for such purpose by the City.

4. The ballot argument in favor of 4. Undisputed
Proposition A stated:

"THIS AMENDMENT GIVES DIS-
CRETIONARYPOWERS TO THE
CITY COUNCIL! It is good government
to allow the City Council to be respon-
sible for investigating problems and
deciding how to solve them. [¶] THIS
AMENDMENT IS SIMPLE! Leave al]
the technical details up to yo~s City
Council. They have a staff to assist them
including a very capable City Attorney."

Suppor[ina Evidence:

• RJN, Exh. F (Ballot Pamphlet
for Chartu Amendment —
Proposition A, to be submitted
to the ElecCOrs of the City of
San Jose ,April 12, 196Q
including "Argument in Favor
of Pro osition A").

5. As adopted by the voters in 1965, the 5. Undisputed
San Jose City Charter states at Section
1500:

Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all
officers and em to ees. Sub'ect to other

PL4INTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADOITIONAI MATERIAL FACTS;
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Z provisions of this Article, the Council
3 may at arty time, or from time to 6me,

amend or otherwise change any
4 retirement plan or plans or adopt or

establish a new or d~erent plan or plans
5 for all or any officers or employees. "

6

~ Supoortinc Evidence:

• RJN, Each. G (1965 Charter)
8 (emphasis added).

9

10 6. As adopted by the voters in 1965, the
San Jose City Charts states at Section

11 1503:

~ z Any and all retirement system or
systems, existing upon adoption of this

13 Charter, for the retirement of officers or
employees of the City, adopted under

~4 any law or color of any law, including
15 but not limited to those retirement

systems established by Parts 1, 2 and 4
~ g of Chapter 9 of Article 11 of the San Jose

Municipal Code, aze hereby confirmed,
17 validated and declazed legally effective

and shall continue until otherwise
1e provided by ordinance.... However,
79 subject to other provisions of this

Article, the Council shall at aZZ times
ZQ have the power and eight to repeal or

mnend airy such retirement system or
27 systems, ared to adopt or establish a new

or d~ereat plan or plans for all or any
22 officers or employees, it being the intent

23 
that the foregoing sectioras of [his Article
shall prevail over the provisions of this

pq Section."

25
Supportin¢ Evidence:

26
• RJN, Exh. G (1965 Charter)

p~ (emphasis added).

28

6. Undisputed

5
YU11N I ltta' tttJYUNSt I U JtYAHH I t J IATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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7. Section 902 of the San Jose City Charter 7. Undisputed as the Charter existed in 1965 —
states: "the wmpensation of all City but see AMF No.
appointive officers and employees, ',
except as otherwise provided in this '..
Chazter, shall be fixed by the Council: ' '',

Supportive Evidence: ~I

• RJN, Each. A.

8. City Charter secfion 602 states: "The 8. Undisputed
following acts of the Council shall be by
ordinance: (a) Those acts required by -
specific provision of this Charter or by
ordinance."

Supportive Evidence:

RIN, Exh. A

9. City Charter aecfion 1500 etafes: 9. Undisputed
"Except as hereinaRer otherwise pro-
vided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all of5cers
and employees of the Cityl'

Su000rtina Evidence:

• RJN, Exh. A

10. The City Council has enacted some 10. Undisputed
ordinances implemenring Measure B.

SupOOI'GIIE EVif~¢ttC¢:

• Gurza Decl, Exhs. 54, 55 .
(Federated, Police and Fire Ordinances).

11. In 2010, a Coalition of Cit unions made ll. Undis uted

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION ANO ADDITIONAL MATERIAL FACTS;
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2 a proposal to the City which stated:

3
5.12. Additional Retirement

4 Contribution.

5 Effective June 27, 2010 through
June 2S, 2011, all employees

6 will make additional retirement
contributions in an amount

~ equivalent to ] 0% of rotal
compensation effective June 27,

8 2010. The amounts so con-
tributed will be applied to

9 subsidize and thus reduce the
prior service contributions that~~
the City would otherwise be
required to make. The parties

~ ~ specifically understand that this
ageement neither alters nor12
conflicts with the City Charter
Section 1505(c) because under

13 this agreement, employees will
be subsidizing the City's Section

~4 1505(c) required conMbuGon.

75

Su000rtina Evidence:
16

• Gurza Dec.,¶¶ 16-19, Exh. 2.
17

18 12. Other union proposals, including 12. Disputed. The additional conUibution was

~g proposals by the SJPOA and IAFF, also "to reduce the contributions that the CiTy
proposed that employees would pay would otherwise be required to make for the

pp additional pension contributions to pension unfunded liability." Gurza Dec.
defray pension plan unfunded pension Exhs 3 & 17, p. Gurza 262.

p~ liabilities.

z2 Suoaortine Evidence:

23 • Gurza Dec.,¶17, 18, Exhs. 3-6.

24

25

26

27

28
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13. For the period 2010-2011, the following
six unions agreed that their members
would pay additional ongoing and one
time employee pension contributions,
and accept wage reducfions, totaling
approximately 10%during fiscal year
2010-2011 to be used to defray pension
plan unfunded liabilities (except the
POA agreeA only to a 5.25%. one time

additional pension 

contribution):

• Association of Engineers and
Architects (AEA) (plaintiff Mukhaz is

president),

• Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

• City Association of Management
Personnel (CAMP)

• International Brotherhood of
Electrical Workers, Loca] 332
(IBEW)

• International Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in the Hams case)

• San Jose Police Officers Association
(plaintiffin the SJPOA case).

SUPD01'fIR¢ EVI(I0tIC0:

• Gurza Dec.,¶¶ 6, 24,
Exhs. 11, 15, 17, 23, 25, 29.

14. Far the period 2010-2011, the following
unions either agreed to a wage reduction
or the City imposed a wage reduction:

--Association of Building Mechanical
and Electric Inspectors (ABMEI)
--Association of Legal Professionals
(ALP).

-- Executive Management and Profes-
eional Employees (Unit 99), and other

...._e.._e..e...va e..._i_..e,..

13. Disputed. The additional contributions were
"to be applied to reduce the contribution that
the City would otherwise be required to
make:' Gurza Dec. Exh. 11, p. Gurza 148.

14. Undisputed, but irrelevant.

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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Suoportina Evidence:

• Gurza Dec.,¶25, Exhs. 9,
13, 32, 33.

] 5. The 2010-2011 Agreement MOA
15. Undisputedbetween the City and AEA, states at

Section 10.1.1:

On-Going Additional Retirement
Contributions. Effecfive June 27, 2010,
all employees who aze members of the
Federated City &mployees' Retirement
System will make additional retirement
contributions in the amount of 7.30% of
pensionable compensatioq and the
amounts so contributed v✓ill be applied
to reduce the conMbu[ions that the City
would otherwise be required to make for
the pension unfunded liability, which is
defined as al] costs in both the regular
retirement fund and the coat-of-living
fund, except current service normal costs
in those funds. This additional employee
reCirement coniaibuGOn would be in
addition to the employee retirement
conMbution rates that have been ap-
proved by the Federated City

Employees' Retirement System Board.
The intent of this addiCional retirement
conhibutiou by employees is to reduce
the City's required pension retirement
contribution rate by a commensurate
730% of pensionable compensaUOn, as
illustrated below .. .

SuppoYGI1P EVIf~¢tlC¢:

• Gurza Dec.,¶27, Exh, 11.

16. The 2010-2011 MOA between the City 16. Undisputed
and AEA, also agreed to employees
maldn an additional one kme ension

PLAINTIFFS' RESPONSE TO SEPAR4TE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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contribution "in the amount of 3.53% of
pensionable compensation, and the
amounts so conhibuted will be applied
to reduce the contributions that the City
would otherwise be required to make
during that time period for the pension
unfunded liability....° (Section 10.1.2)

Supporting Evidence:

• Gurza Dec.,¶28, Exh, 1 L

'~.

17. The 2010-2011 MOA between the City 17. Undisputed
and AEA stated in connection with
employees paying additional pension
contributions: "The parties understand
that in order to implement this provi-
sion, an amendment must be made to
the Federated City Employees'
Retirement System that requires an
ordinance amending the San Jose
Municipal Code." (Id. at Section
10.1.4))

Supaortin¢ Evidence:

• Gurza Dec.,¶27, Exh, 11

18. The CiTy's 2010-2011 agreements with 18. Undisputed
the following unions sYaCed in connec-
tion with employees paying additional
pension contributions "The parties
understand that in order to implement
this provision, an amendment must be
made to the Federated Employees'
Retirement System that requires an
ordinance amending the San Jose
Municipal Code" or "The parties
undewtand that in order to implemenC
this provision, an amendment must be
made to the Police and Fire Deparhnent
Retirement Plan that requires an
ordinance amending the san Jose
M~micipal Code."

Association of Engineers and
Architects (AEA laintiffMukhaz is

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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president),

• Association of Maintenance Super-

visory Personnel (AMSP) (plaintiff

Dapp is president)
• City Association of Management

Personnel (CAMI')
• International Brotherhood of

Electrical Workers, Local 332
(IBEW)

• International Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in the Harris case)

• San Jose Police Officers Association
(plaintiff in the SJPOA case).

SUDpOCf10$ EVId¢nC¢:

Gurza Dec.,¶¶ 6, 28, Exhs. 11,
15, 17, 23, 25, 29.

19. In 2011, the City reached agreements 19. Undisputed
with the following unions for their
members to accept an approximate 10%
wage reduction for the period 2011-
2012:
• Association of Engineers and

Architects (AEA) (plainfiff Mukhaz is
president),

• Aasociafion of Maintenanoe
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

• City Association of Management
Personnel (CAMP)

• International Brotherhood of
Electrical Workers, Local 332
(IBE4~

• International Union of Operaring
Engineers, Local No. 3 (representing
plaintiffs in the Hazris case)

• San Josh Police Officers Association
(plaintiff in the SJPOA case).

• International Association of
Firefiehters. Loca1230:

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MNTERIPL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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5uooartina Evidence:

• Gurza Dec., ¶30, Exhs.
1 Q 12, 14, 16, 18, 2Q 22, 24, 26,
28, 30, 31, 34.

20. In 2011, the City imposed a Last, Best 20. UndisputeA
and Final Offer on plaintiff AFSCME
for an approximate 12%wage reduction
for the period 2011-2012.

Su000rtine Evidence:

• Gurza Dec., ¶ 26, Exhs. 20, 28

I. For Federated employees, the Municipal 21. Undisputed
Code provides: "Notwithstanding any
other provisions of this Part 6 or of
Chapter 3.44, members of this sysCem
shall make suoh additional retirement
contributions as may be required by
resolution adopted by the city council or
by executed agreement with a reco~-
nized bargaining unit " (Municipal Code
3.28.755)

Su000rtine Evidence:

• RJN, Exh. C, (Municipal Code,
Chapter 328).

22. Under the Municipal Code for Police 22. Undisputed
and Fire Plan employees.

Police and Fire Plan employees
not subject to interest azbitration, "shall
make such additional retirement
contributions as may be required by
resolution adopted by the city wuncil or
by executed agreement with a
reco nized bar ainin unik" (Munici al

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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Code 3.36.1525(A).)
• Police and Fire Plan employees
subject to interest arbitrafion, "shall
make such addifional retirement
contributions for fiscal years 2010-201 ]
as may be required by executed agree-
meutwith arecognized bazgaining unit
or binding order of azbitration."
(Municipal Code 3.361525(B).)

Su000rtin¢ Evidence:

• RJN, Ems. D, (Municipal Code,

Issue No. 1-B: San Jose Charter $1512-A (Emolovee Retiree Healthcare ContribuHonsl

There is no triable issue as to any material fact and Defendants are entitled to summary

adjudicafion as a matter of law that San Jose Charter Section 1512-A does not violate Article I,

Section 9 of the California Constitution and does not breach any duty by Defendants to Plaintiffs.

The City Charter may require employees to make conhibutions towards unfunded liabilities to pay

for their retiree healthcare. Plaintiffs have no vested right to the City paying all unfunded liabilities

for retiree healthcaze.

23. San Jose Charter Secfion 1512-A states: 23. Undisputed

"Existing and new employees must
conhibute a minimum of 50% of the cost
of retiree healthcare, including both
normal cost and unfimded liabilities."

Supaortinc Evidence:

• RJN, Exh. B.

24. On or around April 12, 1960, the voters 24. Undisputed
rafified Proposition A, which amended
the San JosB Charter to include Section
78b.

13

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION ANO ADDITIONAL MATERIAL FACTS;
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Supoortina Evidence:

• RJN, Exh. E (California
Assembly Concursent
Resolution No. 17, adopted in.
Assembly January 18, 196],
approving amendment of
Charter of San Jose to include
Section 78b ("Discretionary
Powers of Council Respecting
Retirement') of Article X).

25. Forrner San Jose Charter Section 78b
stated:

"Anything in Section 78a of the Charter
to the contrary notwithstanding, the
Council in its discreCion may at any
time, or from time to time, by ordinance,
amend or otherwise change the retires
ment plan established by said Section
78a or any retirement plan or plans
established pursuant to said Section 78a,
or adopt or established a new or different
plan or plans for eligible members of the
police or fire department of the GiYy of
San Jose " ... "all as the Council may
deem proper and subject to such
wnditions, restrictions, limitations,
terms and other provisions as the
Council may deem proper;..."

Suovortin¢ Evidence:

• RJN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly Januazy 18, 1961,
approving amendment of
Charter of San JosB to include
Section 78b ("Discretionazy
Powers of Council Respecting
RetiremenY'1 of Ar[icle Xl.

25. Disputed as being an incomplete recitation
of the 1961 Charter provision. See response
to no. 3 above.

PL4INTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION ANO A~~ITIONAL MATERIAL FACTS;
Case No. 112CV225926
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26. The balbt azgument in favor of 26. Undisputed
Proposition A stated:

"THIS AMENDMENT GNES
DISCRETIONARY POWERS TO THE
CI1'P COUNCIL! It is good government
to allow the City Council to be respon-
sible for investigating problems and
deciding how to solve them. [Q] THIS
AMENDMENT IS SIMPLE! Leave all
the technical details up to your City
Council. They have a staff to assist them
including a very capable City Attorney.° '~,

SUppOYhttP EVif~¢RCe: i

• RJN, Ste. F (Ballot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San Jos€ ,April 12, 196Q
including "Argument in Favor
of Proposition A").

27. As adopted by the voters in 1965, the 27. Undisputed
San Jose City Charter states at Secfion
1500:

Except as hereinafter otherwise pro-
vided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all
officers and employees. Subject to other
provisions of this Article, the Council
may at any rime, orfiorve teme to time,
amend or otherwise change any
retirement plan or plans or adopt or
establish a new or d~erent plan or
plans for all or any officers or
ern to ees."

PLAINTIFFS' RESPONSE TO SEPAR4TE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;

Case No. 1~2CV22592fi
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Su000rtinQ Evidence:

• RJN, Ems. G (1965 Charter)
(emphasis added).

28. As adopted by the voters in 1965, the 28. Undisputed
San Jose City Charter states at Section
1503:

Any and all reCirement system or
systems, exie6ng upon adoption ofthis
Charter, for the retirement of officers or
employees of the City, adopted under
any ]aw or color of any law, including
but not limited to those retirement
systems established by Pars I, 2 and 4
of Chapter 9 of Artiole II of the San Joae
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall continue until otherwise
provided by ordinance.... However,
subject to other provisions of this
Article, the Council shall at all times
have the power and right to repeal or
amend any such retirement system or
systems, and to adopt or establish a new
or different plan or plans for all or any
officers or employees, it being the intent
that the foregoing sections of this Article
shall prevail over the provisions of this
Section."

Suppor[ine Evidence:

• RJN, Ems. G (1965
Charter).

29. Section 902 of the San Jose City Charter 29. Undisputed
states: "the compensation of all City
appointive officers and employees,
except as otherwise provide in this
Charter, shall be fixed by the Council: '

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MHTERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY AOJU~ICATION AND ADDITIONAL MATERIAL FACTS;
Case No. 1t2W225926
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.SIIpp01'LIOZ EVIf~0RC0:

RJN, Ems. A.

30. City Charter section 602 states: "The 30. Undisputed
Following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance."

Sunoortina Evidence:

• RJN, Exh. A

3 L City Charter secfion 1500 states: 31. Undisputed
"except as hereinafter otherwise pro-
vided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City."

Suaoorlin¢ Evidence:

• RJN, Each. A

32. The City Council has enacted some 32. Undisputed
ordinances implementing Measure B.

SuaoorHne Evidence:

Guaa Decl, Exhs. 54, 55
(Federated, Police and Fire
Ordinances).

33. Municipal Code §3.28385(0) provides: 33. Undisputed

"Conkibufibns for other medical beneSYs
shall be made by the City and Ute
....,....~.,,_.. :_ .w,. _...:,. ,.r __,. .,. ,._,. ,~

PLAINTIFFS' RESPONSE TO SEPAR4TE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION ANO ADDITIONAL MATERIAL FAGS;
Case No. t 12CV225926
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SUpp01'[IRP EV1t~¢OC¢:

• RIN, Each. C.

34. Municipal Code §3.36.575(D) provides: 34. Undisputed

"Contriburions for other beneflte
provided through the medical benefits
account shall be made by the city and the
members on the ratio ofone-to-one."

$upp01'htlE ~' V1t~¢11C¢:

• RJN, Each. D.

35. In 2007, City staff submitted a 35. Undisputed, but irrelevant See objection to
memorandum to the City Council, Gurza Declaration.
attaching actuarial reports, concerning
the GASB standazds for Other Post-
Employment Benefits.

Suauorflnc Evidence:

• Gurza Dec., ¶¶ 35-37, Exhs. 36,
37, 38.

36. Beginning in 2009, the City reached 36. Undisputed
agreement with the following City
unions for employees to make annual
contributions, increasing incrementally
each yeaz, to fund up to 50% of the
unfunded liabilities of retiree healthcare
costs.

--Association of Building, Mechanical
and Electrical Inspectors (ABMEI),
--Association of Engineers and
Architects, IFPTE Local 21 (AEA Unite
41/42 and 43),
--Association of Maintenance
Supervisory Personnel (AMSP),
--City Association of Management
Personnel (CAMP),
--International Brotherhood of Electrical
Workers, Local No. 332 (IBEW);
--Munici al Em to ees' Federation

PL4INTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSI710N TO ~EFENOANT'S MOTION FOR SUMMARY ADJUDICATION AND A~OITIONAL MATERIAL FACTS;

Case No. 1 t2CV225926



1

Z AFSCME Local 101 (MEF)
3 --Confidential Employees Association,

AFSCME Local 101 (CEO);
—International AesociaGon of

4 FireSghters, Local 230;
--San Jose Police Officers Associarion.

5

6 Su000rtine Evidence:

~ • Gurza Dec. ¶¶39, Ems. 21, 39,
40, 41.

8 37. The City's agreement with AEA stated: 37. Undisputed

9 The City and Employee Organization

70 
agree to transition from the current
partial pre-funding of retiree medical

11 
and dental healthcaze benefits (referred
Yo as the "policy method') to prefunding

~Z of the full Annual Required Contribu-
tion (ARC) for the retiree healthcare

73 
Plan ("Plan"). The transition shall be
accomplished by phasing into fully

74 funding the ARC over a period of five
(5) years beginning June 2S, 2009. The
Plan's initial unfunded retiree healthcare

~ 5 liability shall be fully amortized over a
~ s thirty yeaz period so that it shall be paid

by Sune 30, ?A39 (closed amortization).
....The City and Plan members (active

~~ employees) shall conhibute to funding
78 the ARC in the ratio currently provided

under Section 3.28380(C)(I) and (3) of
19 the San Jose Municipal Code. Specific-

ally, contributions for retiree medical
Z~ benefits shall be made by the City and

members in the ratio of one-to-one.
Contributions for retiree dental beneSts

21 shall be made by the City and members

ZZ 
in the ratio ofeight-W-three.....The
Municipal Code and/or applicable plan
documents shall be amended in

23 accordance with the above.

24
SUppO~GDfl EVif~¢IIC¢:

25 • Gurza Dec. ¶ 32 Exh. 40, AEA,
yg Section 12.1.

Z~ 38. The AEA agreement further stated: 38. Undisputed

28
19

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;

Case No. 112CV225926
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The payments of the full ARC were to
be phased in incrementally but: °[BJy '..
the end of the five yeaz phasain, the
City and plan members shall be ''
contributing the full Annual. Required
Contribution in the ratio currently
provided under Secrion 3.28380 (C) (1)
and (3) of the San Jos€ Municipal
Code:'

$uDpO~flllfl EVI(~ORC¢:

• Gurza Decl., ¶ 41, Exh. 39,
AEA,§123.

39. The provisions from the AEA agreement 39. Undisputed
on payments towards the full ARC is the
same or substantially similaz to the text
in City agreements with the following
unions:

Associafion of Building, Mechanical
and Electrical Inspectors (ABMEI),
Association of ~Enginee~s and Architects,
IFPTE Loca121 (A&A Units 41/42 and
43), Association of Maintenance
Supervisory Personnel (AMSP), City
Association of Management Personnel
(CAMP), International Brotherhood of
Electrical Workers, Local No. 332
(IBER~; Municipal Employees'
Federation, AFSCME Local 101 (MEF);
Confidential Employees Association,
AFSCME Local 101 (CEO).

$llpp01'f1IlE EVIlICIICE:

• Gurza Dec., ¶ 43, Exhs. 39, 40,
41.

40. The SJPOA and Firefighters agreements 40. Undisputed
on payment of the ARC cap the
contribution towazds paying the full
ARC at 10%of pensionable pay and
provide for meet and confer and dispute
resolution procedures for aznounts over
that scents e.

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;

Case No. 112CV225926
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Su000rtine Evidence:

• Gurza Dec., ¶ 44, Exhs.
21 [Firefighters], Each.
41 [SJPOA].

41. In a Last, Best and Final Offer, the City 41. Undisputed
imposed upon OE#3 the requirement
that its members make increased
contributions, incrementally, towazde
paying the full ARC.

$UppOCGnp EVid¢nC¢:

• Gurza Dec., ¶43, Exh. 42, 43

Issue No. 1-C: San Jose Charter $1511-A Supplemental Retiree Benefit Reservel

There is no triable issue as to any material fact and Defendants are entitled to summary

adjudication as a matter of law that San Josh Charter Section 1511-A does not violate Article I,

Section 9 of the California Constitution and does not breach any duty by Defendants to Plaintiffs.

The Supplemental Benefit Reserve was a discretionary retirement benefit. Plaintiffs have no vested

ri¢ht to the oontinuation of or Uaymente from the Sunolemental Benefit Reserve.

42. Section 1511-A ("Supplemental 42. Undisputed
Payments to Retirees") of Measure B
states:

The Supplemental Retiree Benefit
Reserve ("BABA" shall be discontinued,
and the assets returned to the appropriate
retirement trust fund. Any supplemental
paymeute to retirees in addition W the
benefits authorized herein shall not be
funded from plan assets.

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS ANO DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;

Case No. ~12CV225926
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$IIpp01'dDE EVIdCIIC¢:

• RJN, Exh. B.

43. On or azound April 12, 1960, the esters 43. Undisputed
ratified Proposition A, which amended '.
the San Joae Charter to include Section I
78b. I

ii

Suoportine Evidence:

• RJN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly Januazy 18, 1961,
approving amendment of
Charter of San Jose to include
Secfion 78b ("Discretionary
Powers of Council Respecting
RefiremenP') of Article X).

44. Former San Josh Charter Section 78b 44. Disputed as being an incomplete recitafion
stated: of the 1961 Char[er provision. See response

"Anything in Section 78a of the Charter to no. 3 above.

to the contrary notwithstanding, the
Council in its discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the
reCirement plan established by said
Section 78a or any retirement plan or
plans established pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
department of the City of San Josh " ...
"all as the Council may deem proper and
subject to such conditions, reshictions,
limitations, terms and other provisions
as the Council may deem proper;..."

Su ortiu Evidence•

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;

Cese No. 112CV225926
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RJN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San Jose to include
Section 786 ("Discretionary
Powers of Council Respecfing
RefiremenY') of Article X).

'. 45. The ballot azgument in favor of 45. Undisputed
Proposition A stated:

"THIS AMENDMENT GIVES DIS-
CRETIONARYPOWERS TO THE
CTTY COiJNCIL! It is good government
to allow the City Council to be
responsible for investigating problems
and deciding how ro solve them. [¶]
THIS AMENDMENT IS SIMPLE!
Leave all the technical details up to your
City Council. They have a staff ro assist
them including a very capable City
Attorney."

Suo»ortine Evidence:

• RJN, Exh. F (Ballot Pamphlet
for Charter Amendment —
Propoeition A, to be submitted
to the Electors of the City of
San Jose ,April 12, 1960,
including "AxgumenY in Favor
of Pro osition A" .

46. As adopted by the voters in 1965, the 46. Undisputed
San Jose City Charter states at Section
1500:

Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and em to ees of the City. Such lan or

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS:
Case No. it2CV225926



2 plans need not be the same for all
3 officers and employees. Subject to other

provisions of this Article, the Council
4 may at arty time, or from time to time,

amend or otherwise eharage arty
5 retirement plan ar plans or adopt or
s establish a new or different plan ar

plans for all or any officers or
~ employees. "

8
Su000rtine Evidence:

9 • RJN, Exh. G (1965 Charter)

70 (emphasis added).

11
Q7. As adopted by the voters in 1965, the

7z San Jose City Charter states at Section

73 
1503:

Any and all retirement system or
14 systems, existing upon adoption of this
~ 5 Chazter, for the refirement of officers or

employees of the City, adopted under
~ s any law or color of any law, including

but not limited to those retirement
17 systems established by Parts I, 2 and 4

of Chapter 9 of Article II of the San Jose
~$ Municipal Code, are hereby confinned,
~ 9 validated and declared legally effective

and shall wnGnue unCil otherwise
pp provided by ordinance.... However,

subject to other provisions of this
21 Article, the Council shall at all times

have the power and right to repeal or
2z amend any such retirement system or

23 
systems, and to adopt or establish a new
or different plan or plans for all or any

Y4 officers or employees, it being the intent
that the foregoing sections of this Article

25 shall prevail over the provisions of this
Section."

26

27 Su ortin Evidence:

28

47. Undisputed

PIAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
Case No. 112CV225926



2

3

4

5

6

7

8

91

10

17

12

73

14

15

i6

17

18

19

20

21

22

23

24

25

26

27

28

• RJN, Exh. G (1965 Charter).

48. Section 902 of the San Jose City Charter 48. Undisputed
states: "the compensation of all City
appointive officers and employees,
except as otherwise provide in thie
Charter, shall be fixed by the Council."

Su000rtine Evidence:

• RJN, Exh. A.

49. City Charter section 602 states: "The 49. Undisputed
Follov✓ing acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordutance."

$UppOCtWE EVId¢RC¢:

• RJN, Exh. A

50. City Charter section 1500 states: 50. Undisputed
"Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the CiTy."

SuppOYGnE EVldence:

• RJN, Exh. A

51. The City Council has enacted some 51. Undisputed
ordinances implementing Measure B.

Supporting Evidence:

• Gurza Decl, Exhs. 54, 55
(Federated, Police and Fire

PlAIN71FFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
Case No. 112CV225926
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Ordinances).

52. For the Federated Retirement System, 52. Undisputed
the Municipal Code provided in Section
3.28.340(E): "Upon the request of the
city council or on its own motion, the
boazd may make recommendations to
the city council regazding distribution, if
any, of the supplemental retiree benefit
reserve" to retirees and their survivors.
Further, "[t]he city council, after
consideration of the recommendation of
the boazd, shall determine the
distribution, if any, of the supplemental
benefit reserve to said persons."

Su000rtina Evidence:

• RJN, Exh. C.

53. Beginning in 2010, City Council 53. Undisputed
resolutions suspended distribution of
SRBR funds from the Federated
retirement plan for the fiscal years
2010-20ll, 201 ] -2012, and 2012-2013.

SuppO[ULP ~'VldenCe:

• RJN., Exhs. L, M, N

54. For the Police and Fire Retirement 54. Undisputed
System, Municipal Code §336.580(D)(5)
stated: "Upon the approval of the
methodology by the City Council, the
Boazd shall make distributions in
accordance with such methodology"

• RJN., Exh. D.

55. In 2002, the City Council adopted 55. Undisputed
Resolution No. 70822, which a roved

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AN~DISPUTE~MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;

Case No. 112CV225928
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Moneys In the Supplemental Retiree
Benefit Reserve Of The Police and Fire
Department Retirement Fund."

$LpDOI'fiOQ EVIf~011CC:

• RJN., Each. N.

Beginning in 2010, the City Council
amended the Municipal Code for the
Police and Fire retirement plan to provide
that "there shall be no distribution during
calendar years 20] 0, 2011, 2012 or
during calendar year 2013 ..."
(Municipal Code section 336.580(D)(2)

Supporlin¢ Evidence:

• RJN., Exh. D.

56. Undisputed

57. In 1986 when the City Council 57. Undisputed.
authorized the Federated SRBR, and in
2001, when the City Council authorized
the Police and Fire SRBR, the actuaries
reported that the City's two pension
retirement Bends were fully funded.

Su000rtin¢ Evidence:

• RIN, Each. O [November 22, 1985
Letter from Coates, Herfurth &
England, to Edwazd F. Overton,
Retirement and Benefits Adminis-
hator, re: SB650 Study]; Gurza
Dec., Exh 59 [Actuarial Valuation
Report, City of San Jose Police and
Fire Department Retirement Plan,
as of June 30, 2012, at p. 5
(showing plan overfunded at
114.8% as of June 30, 2001 ]

58. In 2010, 201 I, and 2012, the actuaries 58. Undisputed, but irrelevant.
reported that the City's two pension

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIgL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS:
Case No. 1 t2CV225926
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Supporting Evidence:

• Gurza Dec., ¶ 49, Exhs. 58, 59 [2012
Cheiron reports, Federated
Employees Retirement System at p.
6, Police and Fire Deparhnent
Retirement Plan at p. 5, tables
showing unfunded pension liabilities]

59. In 2011, and 2012, the actuaries reported 59. Undisputed
that the CiTy's two pension funds had
"excess earnings" for the yeaz — as
defined in the Municipal Code — to fund
the SRBR.

Suonortina Evidence:

• Gurza Dec., Ems. 44, 45, 46, 47,
48.

A UnconsfituGonal Taking Of Private Property, California Constitution Article 19,
Secfion 9

(SJPOA second cause of action, AFSCME third cause of action, Sapien Fourth cause of

action, Harris fourth cause of action, Mukhar fourth cause of action.)

Issue 2A: San Jose Charter 61506-A (Emplovee Additional Peusiou Contributions)

There is no triable issue as to any material fact and Defendants are entitled to summary

adjudication as a matter of law that San Jose Charter Section 1506-A does not violate Ar[icle 19 of

the California Consfitution and does not breach any duty by Defendants to Plaintiffs. The City

Charter may require employees to pay additional pension conhrbutions to defray pension plan

unfunded liabilifies. Plaintiffs have no property interest in the City paying for all pension plan

unfunded liabilities.

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
Case No. 172CV225926
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of Measure B states

(a) "Curcent Employees" means employees
of the City of San Jose as of the effective
date of this Act and who are not covered
under the Tier 2 Plan (Secfion S).

(b) Unless they voluntarily opt in to the
Voluntary Election Program ("VEP,"
described herein), Current Employees
shall have their compensation adjusted
through additional retirement contr-
ibufions in increments of 4% of pen-
sionablepay per year, up to a maximum
of 16%, but not more than 50% of the
costs to amortize any pension unfunded
liabilifles, except for any pension
unfunded liabilities that may exist due to
Tier 2 benefits in the future. These
confributions shall be in addition to
employees' normal pension
conhibutions and confributions towazds
retiree healthcare benefits.

(c) The starting date for an employee's
compensation adjustrnent under this
Section shall be June 23; 2013,
regazdless of whether the VEP has been
implemented. If the VSP has not been
implemented or any reason, the
compensation adjustments shall apply to
all Current Employees.

(d) The compensation adjustment through
additional employee contributions for
Current Employees shall be calculated
sepazately for employees in the Police
and Fire Deparhnent Retirement Plan
and employees in the Federated City
Employees' Retirement System.

(e) The compensafion adjustment shall be
heated in the same manner as any other
employee contributions. Accordingly,
the voters intend these additional
payments to be made on a pre-tax basis
through payroll deductions pursuant to
applicable Ltternal Revenue Code

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS ANA DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
Case No. t12CV225926
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Sections. The additional contributions
shall be subject to withdrawal, return
and redeposit in the same manner as any
other employee contributions.

Supportin¢ Evidence:

• Defendants Request foc
Judicial Notice ("RJN'), Ezh.
B, pp. 4-5 ("Measure B").

2. On or around April 12, 1960, the voters 2. Undisputed
rarified Proposition A, which amended
the San Jos€ Charter to include Section
78b.

$IlppOil]RE EVIfl¢RC¢:

RJN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Chazter of San Jose to include
Section 78b ("Discretionary
Powers of Council Respecting
Retirement') of Article X).

3. Former San Jose Charter Section 78b 3. Disputed as being an incomplete recitafion
stated: of the 1961 Charter provision. See response

"Anything in Section 7Sa of the Charter to no. 3 above.

to the contrary notwithstanding, the De£'s RJN, Exh. E
Council in its discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the retire-
ment plan established by said Section
78a or any retirement plan or plans
established pursuant to said Section 78a,
or adopt or established a new or different
plan or plans for eligible members of the
police or fire department of the City of
San Josh" ... "all as the Council ma

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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deem proper and subject to such
conditions, restrictions, limitations,
terms and other provisions as the
Council may deem proper;..."

Supp07hLE ~' Vif~¢LC¢:

• RIN, Each. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly Sanuary 18, ]961,
approving amendment of
Charter of San Jose to include
SecCion 78b ("Disoretionazy
Powers of Council Respecting
Re6remenY') of Article X).

4. The ballot argument in favor of 4. Undisputed
Proposition A stated:

"THIS AMENDMENT GNES
DISCRETIONARY POWERS TO THE
CITY COtTNCIL! It is good government
to allow the City Counci] to be respon-
sible for investigating problems and
deciding how to solve them. [¶] THIS
AMENDMENT IS SIMPLE! Leave al]
the technical details up to your City
Council. They have a staff to assist them
including a very capable City Attorney."

Suaoortina Evidence:

RJN, Exh. F (Ballot PamphleC
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San Jose ,April 12, 196Q
including "Argument in Favor
of Pro osition A" .

5. As adopted by the voters in 1965, the 5. Undisputed
San 7os8 City Charter states at Section
1500:

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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Except as hereinafter otherwise

provided, the Council shall provide, by

ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all
officers and employees. Subject to other
provisions of [his Artecle, the Council
neay at arty [inie, or from Krne to time,

amend or otherwise change any

retirement plan or plans or adopt or

establish a r~ew or~ d fferent plan ar

plans for all or any officers or

empdoyees. "

Supp01'h11E EVIf~¢ttC¢:

• RJN, Exh. G (1965 Charter)
(emphasis added).

6. As adopted by the voters in 1965, the 6. Undisputed
San JosB City Charter states at Section
1503:

Any and all retirement system or
systems, exie6ng upon adoption of this
Charter, for the retirement of officers or
employees of the City, adopted under
any law or color of any law, including
but not limited to those retirement
systems established by Parts ], 2 and 4
of Chapter 9 of Article II oFthe San Jose
Municipal Code, aze hereby confirnied,
validated and declared legally effective
and shall continue until otherwise
provided by ordinance.... However,
subject to other provisions of this
Article, the Council sha11 at all rimes
have the power and right to repeal or
amend any such retiremerU System or
systems, mtd to adopt or establish a new
or different plan or plans for all or any
officers or emnlovees, it beinr the intent

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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that the foregoing sections of this Article
shall prevail over the provisions of this
Seaton."

.SLLppOI'b~E EVId¢IIC¢:

• RJN, Exh. G (1965 Charts)
(emphasis added).

7. Section 902 of the San Jose City Charter 7. Undisputed
states: "the compensation of all City
appointive officers and employees,
except as otherwise provided in this
Charter, shall be fixed by the Council."

Su000rtina Evidence:

• RJN, Exh. A.

8. City Charter seotion 602 states: "The 8. Undisputed
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance."

$LLppOCl1RE EVIf~CI1CC:

• RJN, Exh. A

9. City Chartar section 1500 states: 9. Undisputed
"Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans f9r all officers
and employees of the City."

$UppOftiRP EVI(~¢nCe:

• RJN, Ems. A

10. The City Council has enacted some 10. Undis u[ed

PIAINTIFFS' FESPONSE TO SEPARATE STATEMENT OF UNDISPUTE~FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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ordinances implementing Measure B.

Suonortina Evidence:

• Gurza Decl, Exhs. 54, 55
(Federated, Police and Fire
Ordinances).

I1. In 2010, a Coalition of City unions
made a proposal [o the City which

~~, Undisputed, but irrelevant

stated:

5.1.2. Addirional Retirement
Contribution.

Effective June 27, 2010 through
June 28, 2011, all employees
will make addirional retirement
contributions in an amount
equivalent to 10% of total
compensation effective June 27,
2010. The amounts so
contributed will be applied to
subsidize and thus reduce the
prior service confibufions [hat
the City would otherv✓ise be
required to make. The pazties
specifically understand that this
agreement neither alters noz
conflicts with the City CharCer
Section 1505(c) because under
this agreement, employees will
be subsidizing the CiTy's
Section 1505(c) required
contribution.

Suonortine Evidence:

• Gurza Dec.,¶¶ 16-19, Ems. 2.

12. Other union proposals, including ~2. Disputed. The addifional contribution was

proposals by the SSPOA and IAFF, also "to reduce [he contributions that the City
proposed that employees would pay would otherwise be required to make for the
additional pension conh'ibutions to pension unfunded liability." Gurza Dec.
defray pension plan unfunded pension Exhs 3 & 17, p. Gurza 262.
liabilities.

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS ANO DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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Su000rtine Evidence:

• Gurza Dec.,¶17, 18,Exhs. 3-6.

~'~.

i

13. For the period 2010-2011, the following
~3. Disputed. The additional contributions were

aix unions agreed that their members °~~ be applied to reduce the contribution that
would pay additional ongoing and one

~e City would otherwise be required to
time employee pension contributions,

make." Gurza Dec. Ems. 11, p. Gurza 148.
and accept wage reductions, totaling

approximately 10%during fiscal yeaz

2010-2011 to be used to defray pension

play unfunded liabilities (except the

POA agreed only to a 525%. one time

addikona] pension contaibution):

• Association of Engineers and

Architects (AEA) (plainflff Mukhar ie

president),

• Association of Maintenance

Supervisory Personnel (AMSP)

(plaintiff Dapp is president)

• City Aseocia6on of Management

Personnel (CAMP)

• International Brotherhood of

Electrical Workers, Local 332

(IBEW)

• International Union of Operating

Engineers, Loca] No. 3 (representing

plaintiffs in the Hams case)

• San Tose Police Officers Association

(plaintiff in the 57POA case).

Supp01'tinQ EVif]¢nC¢:

• Gurza Dec.,¶¶ 6, 24, Exhs. i 1, 15,
17, 23, 25, 29.

14. For the period 2010-2011, the following 14. Undisputed
unions either agreed to a wage reduction
or the City imposed a wage reduction:

--Association of Building Mechanical
and Electric Inspectors (ABMEn
--Association of Legal Professionals
(ALP).

PLAIN7IFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION ANO ADDITIONAL MATERIAL FACTS;
Case No. 112CV225926



7

2 --Executive Management and
3 Professional Employees (Unit 99), and

other unrepresented employees.

4

5 Su000rtine Evidence:

• Gurza Dec.,¶25, Exhs. 9, 13, 32,
s 33.

7
15. The 2010-7A ll Agreement MOA

8 between the City and AEA, states at
Section 10.1.1:

9

~p On-Goine Additional Retirement
Contribufions. Effecfive Tune 27, 2010,

~ q all employees who aze members of the
Federated City Employees' ReA~ement

72 System will make additional retirement
contributions in the aznount of 7.30% of

13 pensionable compensation, and the

14 amounts so contributed will be applied

to reduce the contribu6ona that the Gity
~ 5 would otherwise be required to make for

the pension unfunded liability, which is
~ s defined as all costs in both the regulaz

~ ~ refirement fund and the cost-of-living
fund, except current service normal costs

18 in those funds. This additional employee
retirement contribution would be in

19 addition to the employee retirement
contribution rates that have been

2~ approved by the Federated City
2~ Employees' Retirement System Board.

The intent of this additional retirement

Y2 contribution by employees is to reduce

the City's required pension retirement

23 contribution rate by a commensurate
730% of pensionable compensation, as

Z4 illustrated below .. .

25

ZB Supporting Evidence:

• Gurza Dec.,¶27, Each, ll.
27

28

15. Undisputed

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;

Case No. 112CV225926



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

16. The 2010-2011 MOA between the City ] 6. Undisputed
and AEA, also agreed to employees
making an additional one rime pension
contribution "in the amount of 3.53% of
pensionable compensation, and the
amounts so contributed will be applied
to reduce the contribuGona that the City
would otherwise be required to make
during that time period for the pension
unfunded liability...Y (Section 10.12) ',

Supporting Evidence:

• Gurza Dec.,¶28, Exh, 1 ] .

17. The 2010-?A11 MOA between the City 17. Undisputed
and AEA stated in connection with
employees paying additional pension
contributions: "The parties understand
that in order to implement this
provision, an amendment must be made
to the Federated City Employees'
Retirement System that requires an
ordinance amending the San Jose
Municipal Code." (Z~l. at Section
] 0.1.4))

$11DDOCtWE EVIf~¢~C¢:

• Gurza Dec.,¶27, Exh, 1 I

18. The City's 2010-2011 agreements with 18. Undisputed
the following unions stated in connec-
6on with employees paying additional
pension contributions "The parties
understand that in order to implement
this provision, an amendment must be
made to the Federated Employees'
Retirement System that requires an
ordinance amending the San Jose
Municipal Code" or "The parties
understand that in order to implement
this provision, an amendment must be
made to the Police and Fire Depardnent
Retirement Plan that requires an
ordinance amending the san Jose
Municipal Code:'

PLAINTIffS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIhL FACT5 IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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• Association of Engineers and
Architects (AEA) (plaintiff Mukhar is
president),

• Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

• City Association of Management
Personnel (CAMP)

• International Brotherhood of
Electrical Workers, Local 332
(IBEW)

• International Union of Operating
Engneers, Local No. 3 (representing
plaintiffs in the Harris case)

• San Josh Police Officers Association
(plaintiff in the SJPOA case).

Suoaortin¢ Evidence:

• Gurza Dec.,¶¶ 6, 28, Exhs. 11,
15, 17, 23, 25, 29.

19. In 20] I, the City reached agreements
with the following unions for their
members to accept an approximate 10%.
wage reduction for the period 2011-
2012:
• Association of Engineers and

Architects (AEA) (plaintiff Mukhaz is
president),

• Association of Maintenance
Supervisory Personnel (AMSP)
(plaiu6ff Dapp is president)

• City Association of Management
Personnel (CAMP)

International Brotherhood of
Electrical Workers, Local 332
(IBEW)

• International Union of Operating
Engineers, Local No. 3 (represenring
plaintiffs in the Hams case)

• San Jose Police Officers Associarion
(plaintiffin the SJPOA case).

19. Undisputed

PL4INTIFFS' RESPONSE TO SEPAR4TE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MHTERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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Firefighters, Local 230;

Suoportin¢ Evidence: I

• Gurza Dec., ¶30, Exhs. ''~,
10,12,14,16,18,20,22,24,26,
28, 30, 37, 34.

20. In 2011, the City imposed a Last, Best 20. Undisputed
and Final Offer on plaintiffAFSCME
for an approximate 12% wage reduction
for the period 2011-2012.

SUppoltinE ~'Vlt~¢11C¢:

• Gurza Dec., ¶ 26, Ems. 20, 28

]. For Federated employees, the Municipal 21. Undisputed
Code provides "Notwithstanding any
other provisions of this Part 6 or of
Chapter 3.44, members of this system
shall make such additional retirement
conhibutions as maybe required by
resolution adopted by the city council or
by exewted agreement with a
recognized bazgaining unit " (Municipal
Code 3.28.755)

$LLppOCtIIIE EVIa¢RC¢:

• RJN, Exh. C, (Municipal Code,
Chapter 3.28).

22. Under the Municipal Code for Police 22. Undisputed
and Fire Plan employees.

• Police and Fire Plan employees
not subject to inCerest arbitrafion, "shall
make such additional retirement
contributions as may be required by
resolution adopted by the oily council or
b executed a regiment with a

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS ANA DISPUTED MATERIgL FACT5IN

OPPOSITION TO DEFENDANT'S MOTION fOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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recognized bazgaining 
wut° (Municipal

Code 336.1525(A).)
• Police and Fire Plan employees
subject ro interest arbihation, "shall
make such additional retirement
contributions for fiscal years 2010-201 I
as may be required by executed
agreement with a recognized bazgaining
unit or binding order of arbihation."
(Municipal Code 336.1525(B).)

Su000rtina Evidence:

• R7N, Exh. D, (Municipal Code,

Issue 2B: San Jose Charter §1512-A (Employee Refiree Healthcare Contributions)

There is no triable issue as to any material fact and Defendants aze entitled to summary

adjudicaGouas a maUa of law that San JosB Charter Section 1512-A does not violaCe Article 19 of

the California Constitution and does not beach any duty by Defendants to Plaintiffs. The City

Charter may require employees to make contributions towazds unfunded liabilities to pay for their

retiree healthcaze. Plaintiffs have no property interest in the City paying all unfunded liabilities for

retiree healthcare.

23. San Jose Charter Section 1512-A states: 23. Undisputed

"Existing and new employees must
contribute a minimum of 50% of the cost
of retiree healthcaze, including both
normal cost and unfunded liabilities."

Suoaortin¢ Evidence:

• RJN, Exh. B.

24. On or azound April 12, 1960, the voters 24. Undisputed
ratified Proposition A, which amended
the San Jose Charter to include Section

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNOISPUTEO FACTS ANO DISPUTED AAHTERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL (ACTS:
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1

2

3 Su000rtina Evidence:

4 • RJN, Exh. E (California
5 Assembly Concurrent

Resolution No. 17, adopted in
s Assembly January 18, 1961,

approving amendment of
7 Charter of San Jose to include

Section 786 ("Discrerionary
$ Powers of Council Respecting
9 Retirement') of Article X).

10
25. Former San Jose Charter Secfion 98b 25. Disputed as being an incomplete recitation

17 stated: of the 1961 Charter provision. See response

12 "Anything in Section 78a of the Charter 
to no. 3.

to the contrary notwithstanding, the

73 Council in its discretion may at any
time, or from time to fime, by ordinance,

~4 amend or otherwise change the
~ 5 retirement plan established by said

SecSon 78a or any retirement plan or

~s plans established pursuant to said
Section 78a, or adopt or established a

17 new or different plan or plans for
eligible members of the police or fire

~ e deparUnent of the City of San Jose " ...

~9 "al] as the Council may deem proper and
subject to such conditions, restrictions,

Zp limitations, terms and other provisions
as the Council may deem proper;..."

21

22 Supporting Evidence:

qg • RIN, Exh. E (California
Assembly Concurrent

24 Resolution No. 17, adopCed in
Assembly January 18, 1961,

25 approving amendment of

Z6 
Charter of San Jose to include
Section 78b ("Discretionary

y7 Powers of Council Respecting
RetiremenP' of Article X

28
ai

PLAINTIFFS' RESPONSE TO SEPAR4TE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
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26. The ballot argument in favor of 26. Undisputed
Proposition A stated:

"THIS AMENDMENT GNES
DISCRETIONARY POWERS TO THE
CITY COiTNCIL! It is good government
to allow the City Council to be
responsible for investigating problems
and deciding how to solve them. [¶]
THIS AMENDMENT IS SIMPLE!
Leave all the technical details up to your
City Counoil. They have a staff W assist
them including a very capable City
Attorney."

Suoportina Evidence:

• RTN, Ems. F (Ballot PamphleC
for Char[er Amendment —
ProposiGOn A, to be submitted
to the Electors of the City of
San JosB , Apn] 12, 1960,
inoluding "Argument in Ravo~
of Proposition A").

27. As adopted by the voters in 1965, the 27. Undisputed
San Jose City Charter states at Section
1500:

Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
re6reme~t plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all
officers and employees. Subject to other
provisions oftkis Article, the Councal
may at any tinee, or from time to time,
amend or otherwise change mry
redirement plan or plans or adopt or
establish a new or different plan or
plans for all or any officers or
em do ees. "

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS ANO DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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SUppoi[InE EVif~¢11Ce:

• RJN, Exh. G (1965 Charter)
(emphasis added).

28. As adopted by the voters in 1965, the 28. Undisputed
San Jose City Charter s4tes at Section
1503:

Any and all retirement system or
systems, existing upon adoption of this
Charter, for the retirement of officers or
employees of the City, adopted under
any law or color of any law, including
but not limited to those redremenY
systems established by Parts 1, 2 and 4
of Chapter 9 of Article II of the San Jose
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall continue until otherwise
provided by ordinance.... However,
subject to other provisions of [his
Article, the Council shall at all Hmes
have the power and right to repeal or
amend any such retirement system or
systems, and to adopt or establish a new
or different plan or plans for all or any
offices or employees, it being the intent
that the foregoing sections of this Article
shall prevail over the provisions of this
Section."

Supporting Evidence:

• RJN, Each. G (1965 Charter).

29. Section 902 of the San Jose City Charter 29. Undisputed
states: "the compensation of all City
appointive officers and employees,
except as otherwise provide in this
Charter, shall be fixed by the Council."

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MgTERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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SUppoCbttfl EVIf~OLC¢:

• RJN, Exh. A.

30. City Charter section 602 states: "The 30. Undisputed
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance.°

SuonortinQ Evidence:

• R7N, Ems. A

31. City CharCer section ] 500 states: 31. Undisputed
"Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City."

Su000rtina Evidence:

•RJN, Exh. A

32. The City Council has enacted some 32. Undisputed
ordinances implementing Measure B.

Suaaortin2 Evidence:

• Gurza Decl, Ems. 54, 55
(Federated, Police and Fire
Ordinances).

33. Municipal Code §3.28385(C) provides: 33. Undisputed

"Contributions for other medical benefits
shall be made by the City and the
members in the ratio ofone-to-one."

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL. MATERIAL FACTS;
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Supaortine Evidence:

• RJN, Exh. C.

34. Municipal Code §3.36.575(D) provides: 34. Undisputed

"Contribufions for other benefits
provided through the medical benefits
account shall be made by the city and the
members on the ratio ofone-to-one."

Supoortlna Evidence:

• RJN, Ems. D.

35. In 2007, City staff submitted a 35. Undisputed, but irre]evanC. See objection to
memorandum to the City Council, Gurza decl. ¶¶ 35-37, Exhs. 36, 37 & 38.
attaching actuarial reports, concerning
the GASB standards for Other Post-
Employment Benefits.

SupUOI'aRE EVldenC¢:

• Gurza Dec., ¶¶ 35-37, Exhs. 36,
37,38.

36. Beginning in 2009, the City reached 36. Undisputed
agreement with the following City
unions for employees to make annual
contributions, increasing incrementally
each yeaz, to fund up to 50% of the
unfunded liabilities of retiree healthcaze
costs.

--Association of Building, Mechanical
and Electrical Inspectors (ABMEI),
--Association of Engineers and
Architects, IFPTE Loca121 (AEA Unita
41/42 and 43),
--Association of Maintenance
Supervisory Personnel (AMSP),
--City Association of Management
Personnel (CAMP),
--International Brotherhood of Electrical
Workers, Local No. 332 (IBEW);
--Munici al Em to ees' Federation

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO OEFEN~ANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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AFSCME Local 101 (MEF)
—Confidential Employees Association,
AFSCME Local ]01 (CEO);
--International Association of
Firefighters, Loca1230;
--San Jose Police Officers Association.

Su000rtine Evidence:

• Gurza Dec. ¶¶39, Exhs. 21, 39,
4Q 41.

37. The Ciry's agreement with AEA stated: 37. Undisputed

The City and Employee Organization
agree to kansiGon firom the current '.
partial pre-funding of retiree medical
and dental healthcare benefits (referred '..
to as [he "policy method') to piefianding I,
of the full Annual Required Contribu- ~,
Non (ARC) for the retiree healthcare
plan ("Plan"). The transifion shall be I
accomplished by phasing into fully
funding the ARC over a period of five
(5) years beginning June 28, 2009. The
Plan's initial unfunded retiree healthcare
liability shall be fixlly amortized over a
Utirty yeaz period so that it shall be paid
by June 3Q 2039 (closed amortization).
....17ie City and Plan members (active
employees) shall conhibute to funding
the ARC in the ratio currently provided
under Section 3.28380(C)(1) and (3) of
the San Josh Municipal Code. Specifio-
ally, contributions for retiree medical
benefits shall be made by the City and
members in the ratio of one-to-one.
Contributions for retiree dental benefits
shall be made by the City and members
in the ratio ofeight-to-three.....The
Municipal Code and/or applicable plan
documents shall be amended in
acwrdance with the above.

Su000rtine Evidence:

• Gurza Dec. ¶ 32 Each. 40, AEA,

Section 12.1.

38. The AEA agreement fiuther stated: 38. Undisputed

PL4INTIFFS' RESPONSE TO SEPARHTE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FHCTS;
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The payments of the full ARC were to ',
be phased in incrementally but: °[B]y '~,
We end of the five year phase-in, the
City and plan members shall be
contributing the full Annual Required
Contribution in the ratio currently
provided under Section 3.28.380 (C) (I)
and (3) of the San Jose Municipal
Code."

Suoporlina Evidence:

• Gurza Decl., ¶ 41, Each. 39,
AEA, §123.

39. The provisions from the AEA ageement 39. Undisputed
on payments towazds the full ARC is the
same or substantially similaz to the text
in City ageements with the following
unions:

Association of Building, Mechanical
and Elechical Inspectors (ABMEn,
Association of Engineers and Architects,
IFPTE Loca121 (AEA Units 41 /42 and
43), Associarion of Maintenance
Supervisory Personnel (AMSP), City
Associarion of Management Personnel
(CAMP), Intemarional Brotherhood of
Electrical Workers, Local No. 332
(IBEW); Municipal Employees'
Federation, AFSCME Local 101 (MEF);
Confidential Employees Association,
ARSCME Local ]Ol (CEO).

Supportine Evidence:

• Gurza Dec., ¶ 43, Exhs. 39, 4Q
41.

40. The SJPOA and Firefighters agreements 40. Undisputed
on payment of the ARC cap the
conhibution towards paying the full
ARC at 10% of pensionable pay and
provide for meet and confer and dispute
resolution procedures for amounts over
that ercenta e.

PLAINTIFFS' RESPONSE TO SEPARHTE STATEMENT OF UNDISPUTED FACTS ANO DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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Supporting Evidence:

• Gurza Dec., ¶ 44, Exhs.
21 [Firefighters], Exh.
41[SJPOA].

41. In a Last, Beat and Final Offer, the City 41. Undisputed
imposed upon OE#3 Che requirement
that its members make increased
contributions, incrementally, towazds
paying the full ARC.

Suppol'llllE EVIt~¢IIC¢:

• Gurza Dec., ¶43, Exh. 42, 43

Issue 2C: San Jose Charter &1511-A (Suoalemental Retiree Benefit Reservel

There is no triable issue as to any material Fact and Defendants aze entitled to summary

adjudication as a matter of law that San Jose Charter Section 151 I-A does not violate Article 19 of

the California Constitution and does not breach any duty by Defendants to Plaintiffs. The

Supplemental Retiree Benefit Reserve was a discretionary benefit. Plaintiffs have no property right

to the continuaUOn of or payments from the Supplemental Retlree Benefit Reserve.

42. Section 1511-A ("Supplemental 42. Undisputed
Payments to Retirees") of Measure B
scales:

The Supplemental Retiree Benefit

Reserve ("BABA" shall be discontinued,

and the assets rehuned to the appropriate

retirement trust fund. Any supplemental

payments to retirees in addition to the

benefits authorized herein shall not be
funded from plan assets.

PLAINTIFFS' RESPONSE TO SEPARATE STATEMEN70F UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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• RJN, Bxh. B.

43. On or around April 12, 1960, the voters 43. Undisputed
ratified Proposition A, whioh amended
the San Jose Charter to include Section
78b.

Suaoortine Evidence:

• RJN, Bxh. S (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San 7os8 to include
Section 78b ("Discretionazy
Powers of Counci] Respecting
Re6remenY') of Article X).

44. Former San Jose Charter Section 78b 44. Disputed. See response to No. 3.
stated:

"Anything in Section 78a of the Charter

to the contrazy notwithstanding, the
Council in its discretion may at any
time, or from time W 6me, by ordinance,
amend or otherwise change the
retirement plan established by said
Section 78a or any retirement plan or
plans established pursuant to said
Section 7Sa, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
departrnent of the City of San Jose " ...
"all as [he Council may deem proper and
subject to such condifions, restrictions,
limitaGone, terrt~s and other provisions
as the Counci] may deem proper;..."

Supporting Evidence:

• RJN, Each. E (California
Assembl Concurrent

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL (ACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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Resolution No. 17, adopted in

Assembly January 18, 1961,
approving amendment of
Charter of San Jose to include
SecUOn 78b ("Discretionary
Powers of Council Respecting
Reri~emenY~ of Article X).

45. The ballot argwnent in favor of 45. Undisputed ~I
Proposition A stated:

"THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COL7NCILI It is good government
to allow the City Counci] to be
responsible for investigating problems
and deciding how to solve them. [¶]
THIS AMENDMENT IS SIMPLE!
Leave all the technical details up to your
City Council. They have a staff to assist
them including a very capable City
Attorney."

Su000rtin¢ Evidence:

• RJN, Exh. F (Ballot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San Jose ,April 12, 1960,
including "Argument in Favor
of Pro osition A" .

46. As adopted by the voters in 1965, the 46. Undisputed
San Jose City Charter states at Section
1500:

Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plane need not be the same for all
officers and em loyees. Sub'ect to other

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;

Case No. 712CV225926



2 provisions of this Article, the Council
a may at any time, or from time to time,

amend or otherwise change any
q retirementplan ar plans or adopt or

eslablish a new or d~erent plan or
5 plans for all or any officers or
s .employees."

7
Su000rtina Evidence:

8 • RJN, Exh. G (1965 Charter)
9 (emphasis added).

10
47. As adopted by the voters in 1965, the 47. Undisputed

71 San Jose City Charter states at Section
1503:

12
Any and all retirement system or

13 systems, existing upon adoption oFthis
Charter, for the retirement of officers or

~4 employees of the City, adopted under

15 
any law or color of any law, including
but not limited to those retirement

16 systems established by Parts 1, 2 and 4
of Chapter 9 of Article II of the San JoaB

17 Municipal Code, are hereby confirmed,
validated and declared legally effective

~ 8 and shall continue until otherwise
19 provided by ordinance.... However,

subject to other provisions of this
Y0 Ar[icle, the Council shall at all times

have the power and right to repeal or
27 amend any such refirement system or

systems, and to adopt or establish a new
ZZ or different plan or plans for all or any

Z3 
officers or employees, it being the intent
that the foregoing sections of this Article

pq shall prevail over the provisions of this
Secrion."

25

26 Suouortina Evidence:

p~ • RJN, Exh. G (1965 Charter).

28
51

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY AOJl101CATION AND ADDITIONAL MATERIAL FACTS;
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48. Section 902 of the San Jose City Charter 48. Undisputed ',.
states: "[he compensation of all City '.
appoinflve officers and employees, ',
except as otherwise provide in this '~..
Charter, shall be fixed by the Council.° I,

Supaortin2 Evidence: '~,

''..• RJN, Exh. A.

49. City Charter section 602 states: "The 49. Undisputed
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance."

Supuortine Evidence:

• RJN, Exh. A

50. City Charter section 1500 states: 50. Undisputed
"Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers

and employees of the City."

$UppOCtlnQ Evidence:

•RJN, Exh. A

51. The City Council has enacted some 51. Undisputed
ordinances implementing Measure B.

Sunoortine Evidence:

• Gurza Decl, Exhs. 54, 55
(FedeLated, Police and Fire
Ordinances).

52. For the Federated Retirement System, 52. Undisputed
the Munici al Code rovided in Section

PL4INTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNOISPUTE~ FAGS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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328340(E): "Upon the request of the

city council or on its own motion, the '~

board may make recommendations to

the city council regazding distribution, if
any, of the supplemental retiree benefit

reserve" to retirees and their survivors.
Further, "[t]he city council, aRer
consideration of the recommendation of

the board, shall determine the
dish'ibution, if any, of the supplemental
benefit reserve to said persons."

Su000rtina Evidence: '.

• RJN, Exh. C.
I
',.

53. Beginning in 2010, City Council 53. Undisputed ~~
resolutions suspended distribution of
SRBR funds from the Federated
retirement plan for the fiscal years
2010-2011, 2011-2012, and 2012-2013.

SUppOxGOE EVIdeI1Ce:

• RTN., Exhs. L, M, N

54. For the Police and Fire Rerirement 54. Undisputed
Syetem, Municipal Code §336.580(D)(5)
stated: "Upon the approval of the
methodology by the City Council, the
Board shall make distributions in -
accordance with such methodology"

$UPPOCIIIIE EVI(~CIlCO:

• R7N., Exh. D.

55. In 2002, the City Council adopted 55. Undisputed
Resolution No. 70822, which approved
"The Methodology for the Distribution of
Moneys In the Supplemental Retiree
Benefit Reserve Of The Police and Fire
Department Reriremenr Fund."

PLAINTIFFS' RESPONSE TO SEPARATE STHTEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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Sunoortine Evidence:

• RJN., Exh. N.

56. Beginning in 2010, the City Council 56. Undisputed
amended the Municipal Code for the
Police and Fire retirement plan to provide
that ̀there shall be no distribution during
calendaz years 2010, 2011,,2012 or
during calendar year 2013 ..."
(Municipal Code seotion 3.36.580(D)(2)

Suouortina Evidence:

• RJN., Exh. D.

57. In 1986 when the City Council 57. Undisputed
authorized fhe Federated SRBR, and in
2001, when the City Council authorized
the Police and Fire SRBR, the actuaries
repoRed that the City's two pension
retirement funds were fully funded.

Suaoortina Evidence:

• RJN, Exh. O [November 22,
1985 Letter from Coates,
Herfurth &England, to Edwazd
F. Overton, Retirement and
Benefits Adminishator, re:
SB650 Study]; Gurza Dec., Each
59 [Actuarial Valuafion Report,
City of San Jose Police and Fire
Depaztment Retirement Plan, as
of June 30, 2012, at p. 5
(showing plan overfunded at
114.8% as of June 30, 2001]

58. In 2010, 2011, and 2012, the actuaries 58. Undisputed
reported that the City's two pension
fiznds had unfunded pension liabilities.

Su ordn Evidence:

PIAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION ANO ADDITIONAL MATERIAL FACTS;
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• Gurza Dec., ¶ 49, Exhs. 58, 59
[2012 Cheiron reports, Federated
Employees Retirement System at
p. 6, Police and Fire Department
Retirement Plan at p. 5, tables
showing unfunded pension
liabilities]

59. In 201 I, and 2012, the actuaries reported 59. Undisputed
that the City's two pension funds had
"excess earnings° for the yeaz — as
defined in ttte Municipal Code — to fund
the SRBR.

Suaoortina Evidence:

• Gurza Dec., Exhs. 44, 45, 46, 47,
48.

3. Constitutional Taking Of Private Prooerty Without Due Process. California
Constitulion Article I, Section 7

(SJPOA third cause of action, AFSCME fourth cause of action, Sapien third cause of action,

Harris third cause of action, Mukhar third cause of action.)

Issue 3A: San Jose Charter $1506-A (Emolovee Additional Pension Contributiansl

There is no triable issue as to any material fact and Defendants aze entitled to summary

adjudication as a matter of law that San Jose Charter Section 1506-A does not violate Article I,

Section 7 of the California Constitution and does not breach any duty by Defendants to Plaintiffs.

The City Charter may require employees to pay additional pension contributions to defray pension

plan unfunded liabilities. Plaintiffs have no property interest in the City paying for al] pension plan

unfunded liabilities.

PL4INTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND OISPUTE~ MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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2 of Measure B states:

3 (a) "Current Employees" means employees
of the City of San Josh as of the effective

4 date of this Act and who aze not covered
5 under the Tia 2 Plan (Secfion 8).

(b) Un(ess they voluntazily opt in to the
s Voluntary Election Program (`NEP,"
~ described herein), Current Employees

shall have their compensation adjusted
g through additional retirement

contributions in increments of 4% of
9 pensionable pay per year, up to a

maximum of 16%, but not more than
~ ~ 50% of the costs to amortize any pension
~ ~ unfunded liabilities, except for any

pension unfunded Iiabilifies that may
~y exist due to Tier 2 benefits in the future.

These contributions shall be in addition
~3 to employees' normal pension

contributions and contributions towards
14 retiree healthcare benefits.

15 (c) The starting date for an employee's
compensation adjustment under this

~ 6 Section shall be June 23, 2013,
~~ regardless of whether the VEP has been

implemented. If the VEP has not been

18 implemented or any reason, the
compensation adjusdnents shall apply to

19 all Current Bmployees.

yp (d) The compensation adjustment through
additional employee conhibutions for

Z~ Current Employees shall be calculated
separately for employees in the Police

ZZ and Fire Deparhnent Retirement Plan
Za and employees in the Federated City

Employees' Retirement System.

Z4 (e) The compensation adjustment shall be

25 treated in the same manner as any other
employee contributions. Accordingly,

yg the voters intend these additional
payments ro be made on a pre-ta~c basis

27 through payroll deductions pursuant to
a licable Internal Revenue Code

26

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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Sections. The additional contributions

shall be subject to withdrawal, return
and redeposit in the same manner as any
other employee contributions.

Su000rtina Evidence:

• DefendanPs Request for
Judicial Notice (`RJN"), Etch.
B, pp. 4-5 ("Measure B").

~'.
'~.

'.

~i

2. On or around April 12, 196Q the voters 2. Undisputed
ratified Proposition A, which amended
the San JosB Charter to include Seotion

78b.

Suoportiue Evidence:

• RJN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San Jose to include
Section 78b ("Discretionary
Powers of Council Respecting
ReGremenC") of Article X).

3. Fottner San Jose Charter Secrion 78b 3. Disputed as being an incomplete recitation
stated: of the 1961 Charter provision. See response

"Anything in Section 78a of the ChaRer
to no. 3.

to the contrazy notwithstanding, the
Council in its discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the

retirement plan established by said
Section 78a or any retirement plan or

plans established pursuant to said
Secfion 78a, or adopt or established a

new or different plan or plans for
eligible members of the police or fire

de artment of the Cit of San Jos€ ° ...

PLAINTIFFS' RESPONSE TO SEPAR4TE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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"all as the Council may deem proper and
subject to such conditions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;..."

• RJN, Ems. E (California I,
Assembly Concurrent !i
Resolution No. ] 7, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San Jose to include
Seotion 78b ("Discretionary
Powers of Council Respecting
RetiremenP' of Article X).

4. The ballot argument in favor of 4. Undisputed
Proposition A stated:

"THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! It is good government
to allow the City Council to be
responsible for investigating problems
and deoiding how to solve them. [¶]
THIS AMENDMENT IS SIMPLE!
heave all the technical details up to your
City Council. They have a staff to assist
them including a very capable City
Attorney."

SUpp07dnp EVldenCe:

• RJN, Exh. F (Ballot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San 7os8 ,April 12, 1960,
including "Argument in Favor
of Pro osition A").

5. As adopted by the esters in 1965, the 5. Undisputed
San Jose City Charter states at Section
1500:

Exc t as hereinafter otherwise

PLAINTIFFS' RESPONSE TO SEPAR4TE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO ~EFENOANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all
officers and employees. Subject to other
provisions of this Article, the Council
may at arty time, or from dime to time,
amend or otherwise change any
retirement plan or plans or adopt or
establish a new or different plan or
plans for all or any officers or
employees. "

Suouortin¢ Evidence:

• RJN, Exh. G (1965 Charter)
(emphasis added).

6. As adopted by the voters in 1965, the 6. Undisputed
San Jose City ChaRer states aC Section
1503:

My and all redreu~ent system or
systems, existing upon adoption of this
Charter, for the retirement of officers or
employees of the City, adopted under
any law or color of any law, including
but not limited to Yhose retirement
systems established by Parts 1, 2 and 4
of Chapter 9 of Article II of the San Jose
Municipal Code, are hereby confirmed,
validated and declared legally effective
and shall oontinue until otherwise
provided by ordinance.... However,
subject to other provisions of this
Article, the Council shall at all tunes
have the power and reght to repeal or

amend arty such retirement system or
systems, and to adopt or establish a new
or different plan or plans for a[! or arty
officers or employees, it being the intent
that the foreroine sections ofthis Article

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPU7E0 FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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shall prevail over the provisions of tAfs

Secteon."

Supp01'fiDE Evidence:

• RJN, Exh. G (1965 Charter)
(emphasie added).

7. Section 902 of the San Jose City Charter 7. Undisputed
states ̀ Yhe compensation of all CiTy
appointive officers and employees,
except as otherwise provided in this
Charter, shall be fixed by the Council."

SUppOC~lll¢ EVideOCe:

• RJN, Exh. A.

8. City ChaRer section 602 states: "The 8. Undisputed
following acts of the Council shall be by
ordinanoe: (a) Those acts required by
specific provision of this Char[er or by
ordinance."

SuppOCGnP EVI(~¢i1C0:

• RJN, Exh. A

9. CiTy ChaRer section 1500 states: 9. Undisputed
"Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
reUretuent plan or plans for all officers
and employees of the City.°

Suoportin¢ Evidence:

•RJN, Exh. A

10. The City Council has enacted some 10. Undisputed
ordinances im lementin Measure B.

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
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SuppO[GIIE EVI(~¢OCe:

• Guaa Decl, Eachs. 54, 55
(Federated, Police and Fire
Ordinances).

11. In 2010, a Coalition of City unions
11. Undisputedmade a proposal to the City which

stated:

5.1.2. Additional Retirement
Conhibution.

Effective June 27, 2010 through
June 28, 2011, all employees
will make additional retirement
contributions in an amount
equivalent to 10% of total
compe~sadon effecrive June 27,
2010. The amounts so
contributed will be applied to
subsidize and thus reduce the
prior service contributions that
the City would otherwise be
required to make. The parties
specifically understand that this
agreement neither alters nor
conflicCS with the City Charter
Section 1505(c) because under
this agreement, employees will
be subsidizing the City's
Section 1505(c) required
conMbuUOn.

Suaportina Evidence:

• Gurza Dec.,¶¶ 16-19, Exh. 2.

12. Other union proposals, including 12. Disputed. The addifional contribution was

proposals by the SJPOA and IAFF, also "to reduce [he contributions that the CiTy
proposed that employees would pay would otherwise be required to make for the
additional pension contributions ro pension unfunded liability." Gurza Dec.
defray pension plan unfunded pension Exhs 3 & 17, p. Garza 262.
liabilities.

Su ortin Evidence•

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY A~J~DICATION AND ADDITIONAL MATERIAL FACTS;
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• Gurza Dec.,¶17, 18, Exhs. 3-6. ~~

13. For the period 2010-2011, the following 13. Disputed. The additional contributions were ''..
six unions agreed that their members "to be applied to reduce the conUibution that,
would pay additional ongoing and one the City would otherwise be required to ',
time employee pension wntributions, make." Gurza Dec. Ems. 11, p. Gurza 148. '~~..
and accept wage reductions, totaling li
approximately 10%during fiscal year
2010-2011 to be used to defray pension
plan unfunded liabilities (except the
POA agreed only to a 5.25%. one tune
additional pension conpibution):

Association of Engineers and
Architects (AEA) (plaintiff Mukhaz is
president),

Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

• City Associatlon of
Management Personnel (CAMP)

lutemational Brotherhood of
Electrical Workers, Local 332
(IBEW)
International Union of.Operating

Engineers, Local No. 3 (represenflng
plaintiffs in the Harris case)

San Jose Police Officers
Association (plaintiff in the SJPOA
case).

Suoportina Evidence:

• Gurza Dec.,¶¶ 6, 24, Exhs. 11, 15,
17, 23, 25, 29.

14. For [tie period 2010-2011, the following 14. Undisputed
unions either agreed to a wage reduction
or the City imposed a wage reduction:

--Association of Building, Mechanical
and Electric Inspectors (ABMEI)
--Association of Legal Professionals
ALP).

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL (ACTS;
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--Executive Management and
Professional Employees (Unit 99), and
other unrepresented employees.

Su000rtine Evidence:

• Gurza Dec.,¶25, Ems. 9, 13, 32,
33.

15. The 2010-2011 Agreement MOA 15. Undisputed
between [he City and AEA, states at
Section 10.1.1:

On-Goine Additional Rerirement
Contribufions. Effective June 27, 2010,
all employees who aze members of the
Federated City Employees' Refirement
System will make additional retirement
contributions in the amount of 7.30% of
pensionable compensaGou, and the
amounts so contributed will be applied
to reduce the conG'ibutions that the City
would otherwise be required to make for
the pension unfunded liability, which is
de&ned as all costs in both the regular
reflrement fund and the cost-of-living
fund, except current service normal costs
in those funds. This additional employee
retirement contribution would be in
addition to the employee retirement
contribution rates that have been
approved by the Federated City
Employees' Retirement System Board.
The intent of this additional retirement
contribution by employees is to reduce
the City's required pension retirement
conhibution rate by a commensurate
730% of pensionable compensatioq as
illustrated below .. .

Supportive Evidence:

• Guxza Dec.,¶27, Exh, ll .

PUIINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNOISPUTEO FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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16. Tha 2010-2011 MOA beCween the City 16. Undisputed
and AEA, also agreed to employees
making an additional one time pension
contribution "in the amount of 3.53% of
pensionable compensation, and the
amounts so contributed will be applied
to reduce the contributions that the City
would otherwise be required to make
during that fime period for the pension
unfunded liability...." (Section 10.1.2)

Suaportin¢ Evidence:

• Gurza Dec.,¶28, Each, 11.

17. The 2010-2011 MOA between the City 17. Undisputed
and AEA stated in connection with
employees paying additional pension
contributions: "The parties understand
that in order to implement this
provision, an amendment must be made
to the Federated City Employees'
Retirement System that requires an
ordinance amending the San Jose
Municipal Code:' (Id. at Section
10.1.4))

Supportin¢ Evidence:

• Gurza Dec.,¶27, Exh, 1 I

18. The City's 2010-2011 ageements with 18. Undisputed
the following unions sCated in
connection with employees paying
additional pension conhibutlons "The
paRies understand [hat in order to
implement this provision, an amendment
must be made to the FeAerated
Employees' Retirement System that
requires an ordinance amending the San
Jose Municipal Code" or "The parties
understand that in order to implement
this provision, an amendment must be
made to the Police and Fire Depardnent
Retirement Plan that requires an
ordinance amendin the san Jose

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND ~ISPUTEO MPTERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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Municipal Code."

• Association of Engneers and
Architects (AEA) (plaintiff Mukhaz is
president),

• Association of Maintenance
Supervisory Personnel (AMSP)
(plairtiff Dapp is president)

• City Association of
Management Personnel (CAMP)

International Brotherhood of
Electrical Workers, Local 332
(IBEW)

• International Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in the Harris case)

• San Jose Police Officers Association
(plainriff in the STPOA case).

SLLDPOCfInE EVIdeOCe:

• Gurza Dec.,¶¶ 6, 28, Exhs. 11,
15, 17, 23, 25, 29.

19. In 2011, the City reached agreements 19. Undisputed
with the following unions for their
members to accept an approximate 10%
wage reduction for the period 2011-
2012:
• Association of Engineers and

Architects (AEA) (plaintiff Mukhar is
president),

• Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

City Association of
Management Personnel (CAMP)

• International Brotherhood of
Electrical Workers, Local 332
(IBEW)

• International Union of Operating
Engineers, Local No. 3 (represenring
plaintiffs in the Ha[ris case)

San Jose Police Officers

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIHL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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Association (plaintiff in the SJPOA
case).

• 

International Association of
Firefighters, Local 230;

SLLpp01'HIIE EVIdeDC¢:

• Gurza Dec., ¶30, Exhs.
10,12,14,16,18,20,22,24,26,
28, 30, 31, 34.

20. In 2011, the City imposed a Last, Best 20. Undisputed
and Final Offer on plaintiff AFSCME
for an approximate 12%wage reduction
for thepedod 201]-2012.

Su000rtinE Evidence:

• Gurza Dec., ¶ 26, Exhs. 20, 28

21. For Federated employees, the Municipal 21. Undisputed
Code provides: "Notwithstanding any
other provisions of this Part 6 or of
Chapter 3.44, members of this system
shall make such additional retirement
contributions as may be required by
resolution adopted by the city council or
by executed agreement with a
recognized bazgaining unit " (Municipal
Code 328.755)

Suoaor[ina Evidence:

• RJN, Ste. C, (Municipal Code,
Chapter 328).

22. Under the Municipal Code for Police 22. Undisputed
and Fire Plan employees.

• Police and Fire Plan employees
not subject to interest azbitration, "shall

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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contributions as may be required by
resolution adopted by the city council or
by executed agreement with a
recognized bargaining unit." (Municipal
Code 3.36.1525(A).)
• Police and Fire Plan employees
subject to interest azbitraCion, "shall
make such additional retirement
contributions for fiscgl years 2010-201 I
as may be required by executed
agreement with a recognized bazgaining
unit or binding order of azbittaaon."
(Municipal Code 3361525(B).)

Su000rtin¢ Evidence:

• RJN, Exh. D, (Municipal Code,

Issue 3B: San Jose ChaKer $1512-A (Emolovee Retiree Healthcare Contribulionsl

There is uo triable issue as to any material fact and Defendants aze entitled to judgnent as a matter

of law that San JosB Charter Section 1512-A does not violate Article I, Section 7 of the California

Constitution and does not breach any duty by Defendants to Plaintiffs. The City Charter may require

employees to make contributions towazds unfunded liabilities to pay for their retiree healthcaze.

Plaintiffs have no property interest in the City paying for all unfunded liabilities for retiree

healthcaze.

23. San Jose Charter Section 1512-A states: 23. Undisputed

"Existing and new employees must
contribute a minimum of 50% of the cost
of retiree healthcare, including both
normal cost and unfunded liabilities."

Suoaortina Evidence:

• RJN, Exh. B.

PLAINTIFFS' RESPONSE TO SEPHRATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FHCTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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24. On or around April 12, 1960, the voters 24. Undisputed
ratified Proposition A, which amended
the San Jos€ Charter to include Section
78b.

Su000rtina Evidence:

• RJN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January ] 8, 1961,
approving amendment of
Charter of San Jose to include
Section 78b ("Discrefionary
Powers of Council Respecting
Retirement') of Article X).

25. Former San Jose Charter Section 78b
stated:

"Anything in Section 78a of the Charter to
the contrazy notwithsfanding, the
Cwnci] in its discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the
retirement plan established by said
Section 78a or any retirement plan or
plans established pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
department of the City of San Jose " ...
"all as the Counci] may deem proper and
subject to such conditions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;..."

Suoaor[ina Evidence:

• RJN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in

25. Disputed as being an incomplete recitation
of the 1961 Charter provision. See response
to no. 3 above.

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATIONRND ADDITIONAL MATERIAL FACTS;
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Assembly January 18, 1961,
approving amendment of
Charter of San Jose to include
Section 78b ("Dieccetionary
Powers of Council Respecting
RetiiemenY') of Artiole 3~.

26. The ballot argument in favor of 26. Undisputed
Proposition A stated:

"THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! It is good government
to allow the Cty Council Yo be
responsible for investigating problems
and deciding how to solve them. [¶]
THIS AMENDMENT IS SIMPLE!
Leave all the technical details up to your
City Council. They have a staff to assist
them including a very capable City
Attorney."

$upp01'h0g EVid¢IICO:

• RTN, Each. F (Ballot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
to the Blectors of the City of
San Josh , Apol 12, 1960,
including "Argument in Favor
of Pro osition A").

27. As adopted by ttte wtere in 1965, the 27. Undisputed
San JosB City Charter states at Section
1500:

Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creafion,
esCablishmeut and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all
offices and employees. Subject to other
rovisions o this Artecde, the Council

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED AMTERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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may at any time, or from time to time,
amend or otherwise charoge any
retirementplan orplans or adopt or
establish a reeve or different plan or
plans for all or any officers or
employees. "

$Upp01'GIIE ~' Vifl¢ttC¢:

• RTN, Ems. G (1965 ChaRer)
(emphasis added).

28. As adopted by the voters in 1965, the
San Jose City Charter states at Section
1503:

Any and all retirement system or
systems, existing upon adoption of this
Charter, for the retirement of officers or
employees of the City, adopted under
any law or color of any law, including
but not limited to those refirement
systems established by Parts 1, 2 and 4
of Chapter 9 of Article II of the San Jose
Municipal Code, aze hereby confirmed,
validated and declared legally effective
and shall continue until otherwise
provided by ordinance.... However,
subject to other provisions of this
Article, [he Council shall at all times
have the power and right to repeal or
aznend any such retirement system or
systems, and to adopt or establish a new
or different plan or plans for all or any
officers or employees, it being the intent
that the foregoing sections of this Ar[icle
shall prevail over the provisions of this
Section."

Supoortina Evidence:

• RJN, Each. G (1965 Charter).

28. Undisputed

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MhTERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
Case No. 112CV225926
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29. Section 902 of the San Jose City Charter 29. Undisputed

states: "the compensation of all City
appointive officers and employees,
except as otherwise provide in this
Charter, shall be fixed by the Council." '.

Supoortina Evidence:

• RJN, &ch. A.

30. City Charter secfion 602 states: "The 30. Undisputed
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance."

Supp01'GDfl ~'VldenCe:

• RIN, Exh. A

31. City Charter section 1500 states: 31. Undisputed
"Except as hereina8er otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City.'°

Su000rtine Evidence:

•RJN, Exh. A

32. The City Counci] has enacted some 32. Undisputed
ordinances implementing Measure B.

$IIppOCIIIIE EVIaCI1CC:

• Gurza Decl, Exhs. 54, 55
(Federated, Police and Fire
Ordinances).

PLP,INTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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33. Municipal Code §328385(C) provides: 33. Undisputed

"Conhibutions for other medical benefits
shall be made by the City and the
members in the raUO ofone-to-one."

$UDp01'[IRC EVldenCe:

• RJN, Exh. C.

34. Municipal Code §3.36.575(D) provides: 34. Undisputed

"Contributions for other benefits
provided through the medical benefits
account shall be made by the city and the
members on the ratio ofone-W-one."

Supp0YllttE EVI(~¢RC¢:

• RJN, Each. D.

35. In 2007, City staff submitted a 35. Undisputed, but irrelevant. See objection to
memorandum to the City Council, Gurza Decl. ¶¶35-37, Ems 36, 37 & 38.
attaching actuarial reports, concerning
the GASB standards for Other Post-
Employment Benefits.

SUapOrtine Evidence:

• Gurza Dec., ¶¶ 35-37, Exhs. 36,
37,38.

36. Beginning in 2009, the City reached 36. Undisputed
a~eement with the following City
unions For employees to make annual
contribufions, increasing incrementally
each yeaz, to fund up to 50% of the
unfunded liabilities of retiree healthcare
costs.

--Association of Building, Mechanical
and Electrical Inspectors (ABMEI),
--Association of Engineers and
Architects IFPTE.Loca121 AEA Units

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTE~MHTERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;

Case No. 112CV225926



2 41/42 and43),
--Association of Maintenance

3 Supervisory Personnel (AMSP),
4 --City Association of Management

Personnel (CAMP),
--International Brotherhood of Electrical

5 Workers, Local No. 332 (IBEN~;
s --Municipal Employees' Federation,

AFSCME Local 101 (MEF)
~ —Confidential Employees Association,

AFSCME Local 101 (CEO);
--International Association of

$ Firefighters, Loca1230;
--San Jose Police Officers Association.

9

10
Suppor[ina Evidence:

71 ~ Gurza Dec. ¶¶39, E~chs. 21, 39,
~y 4Q 41.

13 37. The City's agreement with AEA stated: 37. Undisputed

14 The City and Employee Organization
agee to transition from the current
partial pre-funding of retiree medical

~ 5 and dental healthcare benefits (referred
to as fhe "policy method') to pxefunding

~s of the full Annual Required
~ ~ Contribution (ARC) for the retiree

healthcare plan ("Plan"). The hansition
~ 6 shall be accomplished by phasing into

fully funding the ARC over a period of

79 
five (5) years beginning June 28, 2009.
The Plan's initial unfunded retiree

20 healthcare liability shall be fully
amortized over a thirty yeaz period so

21 that it shall be paid by Tune 30, 2039
(closed amortiza6on).....The City and

ZZ 
Plan members (active employees) shall
contribute to funding the ARC in the

23 
ratio currently provided under Section
3.28.380(C)(1) and (3) of the San Jose

24 Municipal Code. Specifically,
contributions for retiree medical benefits

ZS 
shall be made by Che City and members
in the ratio of one-to-one. Contributions
for retiree dental benefits shall be made

26 by the City and members in the ratio of
eighbto-three.....The Municipal Code

27 and/or applioable plan documents shall
be amended in accordance with the

28
73

PLAINTIFFS' RESPONSE TO SEPARATE STgTEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIgL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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above.

SUPpOI'f1IIP EVId¢00e:

• Gurza Dec. ¶ 32 Each. 40, AEA,
Section 12.1.

38. The AEA agreement further stated: 38. Undisputed

The payments of the fiill ARC were to
be phased in incrementally but "[B]y
the end of the five yeaz phase-in, the
City and plan members shall be
contributing the full Annual Required
Contribution in the ratio currently
provided under Section 328.380 (C) (1)
and (3) of the San Josh Municipal
Code."

Suoportina Evidence:

• Garza Decl., ¶ 41, Exh. 39,
AEA, §123.

39. The provisions from the AEA agreement 39. Undisputed
on payments Wwards the full ARC is the
same or substanflally similar to the text
in City agreements with the following
unions:

AssociaUOn of Building, Mechanical
and Electrical Inspectors (ABMEI),
Association of Engineers and Architects,
IFPTE Loca121 (AEA Unita 41/42 and
43), Association of Maintenance
Supervisory Personnel (AMSP), City
Association of Management Personnel
(CAMP), International Brotherhood of
Elechical Workers, Local No. 332
(IBEW); Municipal Employees'
Federation, AFSCME Local 101 (MEF);
Confidential Employees Association,
AFSCME Local 101 (CEO).

$IlOpOI'H~E EVIae~Ce:

• Gurza Dec. 43 Exhs. 39 40

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MFTERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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40. The SJPOA and Firefighters agreements 40. Undisputed
on payment of the ARC cap the
conhibution Wwards paying the full
ARC at ] 0% of pensionable pay and
provide for meet and confer and dispute
resolution procedures for amounts over
that percentage.

$LLppOC11IlE EVIaC11C0:

Gurza Dec., ¶ 44, Eachs.
21[Firefightera], Each.
41 [SJPOA].

41. In a Last, Best and Final Offer, the City 41. Undisputed
imposed upon OE#3 the requirement
that its members make increased
conhibutions, incrementally, towards
paying the full ARC.

SLLppOrtIDE EVI(~CttCC:

• Gutza Dec., ¶43, Exh. 42, 43

Issue 3C: San Jose Charter 61511-A (Supplemental Refiree BeneIIt Reserve)

There is no triable issue as to any material fact and DefendanYS aze entitled to summary

adjudication as a matter of law thaC San Jose Charter Section 1511-A does not violate Article I,

Section 7 of the California Constitution and does not breach any duty by Defendants to Plaintiffs.

The Supplemental Retiree Benefits Reserve was a discretionazy benefit. Plai~fiffs have no property

right to the continuation of or payments from the SRBR.

42. Secrion 1511-A ("Supplemental 42. Undisputed
Payments to Retirees") of Measare B
states:

PL4INTIFFS' RESPONSE TO SEPAfthTE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MHTERIAL FACTS;
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The Supplemental Retiree Benefit Reserve
("SRBR" shall be discontinued, and the
assets returned to the appropriate
retirement trust fund. Any supplemental
payments to retirees in addition to the
benefits authorized herein shall not be -
funded from plan assets.

Su000rtin¢ Evidence:

• WN, Exh. B.

43. On or around April 12, 1960, the voters 43. Undisputed
ratified Proposition A, which amended
the San Josh Charter to include SecUOn
78b.

SUADOI't10E EVIf~¢OC¢:

RJN, Exh. E (California
Assembly Concurrent
Resolufion No. 17, adopted iu
Assembly 7anuary 18, 1961,
approving amendment of
Charter of San Jose to include
Secfion 78b ("Discretionary
Powera of Council Respecting
Retirement') of Article X).

44. Former San Jose Charter Section 78b 44. Disputed as being an incomplete recitation
stated: of the 1961 Charter provision. See response

"Anything in Section 78a of the Charter to
to no. 3.

the amtrazy notwithstanding, the
Counoil in its discretion may at any
time, or from time to 6me, by ordinance,
amend or otherwise change the
retirement plan eatabliahed by eaid
Section 78a or any retirement plan or
plans established pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for
eli 'ble members of the olice or fire

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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1

z department of the City of San Jose " ...
3 "all as the Council may deem proper and

subject to such conditions, restrictions,
4 limitations, terms and other provisions

as the Council may deem proper;..."
5

s Suopor[ine Evidence:

7 • RJN, Exh. E (California
Assembly Concurrent

$ Resolution No. 17, adopted in
9 Assembly January I8, 1961,

approving amendment of
~ p Charter of San Jose to include

Section 78b ("Discretionary
11 Powers of Council Respecting

Retirement') of Article X).
12

13 45. The ballot argument in favor of 45. Undisputed
14 Proposition A stated:

"THIS AMENDMENT GIVES
15 DISCRETIONARY POWERS TO THE
~s CITY COUNCIL! Itis good government

to allow the City Council to be

77 responsible for investigating problems

and deciding how to solve them. [¶]
~a THIS AMENDMENT IS SIMPLE!

19 
Leave all the technical details up to your
City Council. They have a staff to assist

Z~ them including a very capable City
Attorney."

21

22 Suppor[ina Evidence:

pg • RJN, Each. F (Ballot Pamphlet
for Charter Amendment —

24 Proposition A, to be submitted
to the Electors of the City of

Z5 San Jose ,April 12, 196Q
ZB including "Argument in Favor

of Proposition A").

27

28
n

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS ANO DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;

Cese No. it2CV225928



1

2

3

a

5

6

7

8

9

~~ I

11

12

13

14

15

16

77

18

19

20

21

22

23

24

25

26

27

28

46. As adopted by the voters in 1965, [he 46. Undisputed

San Jose City Charter states at Section

1500:

Except as hereinafter otherwise
provided, the Council shall provide, by

ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers

and employees of the City. Such plan or

plane need not be the same for all
officers and employees. Subject to other

provisions of this Article, the Council

may at any tEme, ar from time to time,
amend or otherwise change any
rerirement plan or plans or adopt or

establish a new or different plan or

plans for all or may officers or
employees. "

Su000rtin¢ Evidence:

• RJN, Exh. G (1965 Char[er)

(emphasis added).

47. As adopted by the voters in 1965, the 47. Undisputed

San Jos€ City Charter states at Secrion

1503:

Any and all retirement system or

systems, existing upon adoption of this

Charter, for the retirement of officers or

employees of the City, adopted under

any law or color of any law, including

but not limited to those retirement

systems established by Pars 1, 2 and 4

of Chapter 9 of Article II of the San Jose

Municipal Code, are hereby confirmed,

validated and declared legally effective

and shall wnfinue until otherwise

provided by ordinance.... However,

subject to other provisions of this

Article, the Council sha11 at all dross

have the ower and right to r sal or

PLAINTIFFS' RESPONSE TO SEPARATE STgTEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENOAN7'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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amend any such retirement system or

systems, and to adopt or establish a new

or different plan or plans for atl or any
officers or employees, it being the intent
that the foregoing sections of this Article
shall prevail over the provisions of this

Section."

Suoportine Evidence:

• RJN, Exh. G (1965 Charter).

48. Section 902 of the San Jose City Charter 48. Undisputed

states: "the compensation of all City

appoinfive officers and employees,
except as otherwise provide in this
Charter, shall be fixed by the Council.°

Su000rHna Evidence:

• RJN, Ems. A.

49. City Char[er section 602 states: "The 49. Undisputed
following acts of the Council shall be by
ordinance: (a) Those acts required by

specific provision of this Charter or by

ordinance."

Su000rHna Evidence:

• RJN, Exh. A

50. City Charter section 1500 states: 50. Undisputed

`Except as hereinafter otherwise
provided, the Council shall provide, by

ordinance or ordinances, for the creatioq
establishment and maintenance of a
retirement plan or plans for all officers -

and employees of the City.°

Supp01'GI1E ~' VidenCe:

•RJN, Exh. A

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;

Case No. 112CV225926

7s



2

3

4

5

6

7

S

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

51. The City Council has enacted some 5 L Undisputed

ordinances implementing Measure B.

Su000rtina Evidence:

• Gurza Decl, Exhs. 54, 55
(Federated, Polioe and Fire
Ordinances).

52. For the Federated Retirement System, 52. Undisputed
the Municipal Code provided in Section
3.28340(E): "Upon the request of the

city council or on its own motion, the
board may make recommendations to
the city wuncil regazding disMburion, if
any, of the supplemental retiree benefit

reserve" to retirees and their survivors.
Further, "[t]he city council, afre~
consideration of the recommendation of

the board, shall determine the
distribution, if any, of the supplemental

benefit reserve to said persons."

Su000r[ina Evidence:

• RJN, Exh. C.

53. Beginning in 2010, City Council 53. Undisputed
resolutions suspended distribution of
SRBR funds from the Federated
retirement plan for the fiscal years
2010-2011,2011-2012, and 2012-2013.

Suaoortinc Evidence:

• RJN., Eachs. L, M, N

54. For the Police and Fire Retirement 54. Undisputed
System, Municipal Code §336.580(D)(5)
stated: "Upon the approval of the
methodology by the City Council, the
Boazd shall make distributions in
accordance with such methodolo '

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT Of UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND A~~ITIONAL MATERIAL FACTS:
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Su000rtin¢ Evidence:

• RJN., Exh. D.

55. In 2002, the City Council adopted 55. Undisputed
Resolution No. 70822, which approved
"The Methodobgy for the Distribution of
Moneys In the Supplemental Retiree
Benefit Reserve Of The Police and Fire
Department Retirement Fund."

Suaoortina Evidence:

• 

R7N., Each. N.

56. Beginning in 2010, the City Council 56. Undisputed
amended the Municipal Code for the
Police and Fire retirement plan to provide
that "there shall be no dishibution during
calendar yeazs 2010, 2011, 2012 or
during calendaz year 2013 ..."
(Municipal Code secfion 336.580(D)(2)

Suoportina Evidence:

• RJN., Exh. D.

57. In 1986 when the City Council 57. Undisputed
authorized the Federated SRBR, and in
2001, when the City Council authorized
the Police and Fire SRBR, the actuaries
reported that the City's two peneion
retirement funds were fully funded.

5uoaortina Evidence:

• RJN, Exh. O [November 22,
1985 Letter from Coates,
Herfurth &England, to Edward
F. Overton, Retirement and
Benefits Administrator, re:
SB650 Swdy]; Gurca Dec., Exh
59 [Actuarial Valuation Re ort,

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS ANO DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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City of San Jose Police and Fire
Department Retirement Plan, as
of June 30, 2012, at p. 5
(showing plan overfunded at
114.8% as of June 30, 2001]

58. In 2010, 2011, and 2012, the actuaries 58. Undisputed
reported tttat the City's two pension
funds had unfunded pension liabilities.

SUpp01'tIRE EVId¢DC¢:

• Gurza Dec., ¶ 49, Exhs. 58, 59
[2012 Cheiron reports, Federated
Employees Retirement System at
p. 6, Police and Fire Depardnent
Retirement Plan at p. 5, tables
showing unfunded pension
liabilities]

59. In 2011, and 2012, the actuaries reported 59. Undisputed
tit~at the City's two pension funds had
"excess earnings° for the yeaz — as
defined in the Municipal Code — to fund
the SRBR.

S11ppOCfltlZ EVid¢nC¢:

• Gwza Dec., Eachs: 44, 45, 46, 47,
48.

4. Promissory And Equitable Est000el

(AFSCME eighth cause of action.)

Issue 4A: San Jose Charter 61506-A_ SEmptovee Additional Pension ConMibuGOnsl

There is no triable issue as to any material fact and Defendants are entitled to summary

adjudication as a matter of law that San JosB Charter SeoYion 1506-A is not a violation of promissory

or equitable estoppel and does not breach any duty by Defendants to Plaintiff: The City Charter may

require employees to pay additional pension contributions to defray pension plan unfunded

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UN~ISPUTEO FACTS ANO DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
Case No. i'12CV225926
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~ liabiliCies. The City made no

1. Section 1506-A ("Current Employees")
of Measure B states:

(a) °Current Employees" means employees
of the City of San Jose as of the effective
date of this Act and who ue not covered
under the Tier 2 Plan (Section 8).

(b) Unless they voluntarily opt in to the
Voluntary Election Program ("VEP,"
described herein), Current Employees
shall have their compensation adjusted
through additional retirement
contributions in increments of 4% of
pensionable pay per yeaz, up to a
maximum of 16%, but not more than
50°/o of the vests to amortize any pension
unfunded liabilities, except for any
pension unfunded liabilities that may
exist due ro Tier 2 benefits in the future.
These contributions shall be in addition
to employees' normal pension
contributions and contributions towards
retiree healthcare benefits.

(c) The staging date for an employee's
compensation adjusUnent under this
Section shall be June 23, 2013,
regardless of whether the VEP has been
implemented. If the VEP has not been
implemented or any reaeoq the
compensation adjushnents shall apply to
all Current Employees.

(d) The compensation adjushnent through
additional employee contributions for
Cbttent Employees shall be calculated
sepazately for employees in the Police
and Fire Department Retirement Plan
and employees in the Federated City
Employees' Retirement System.

(e) The compensation adjushnent shall be
treated in the same manner as any other
employee contributions. Accordingly,

to pav for all

1. Undisputed

plan unfunded liabilities.

PLAINTIFFS' RESPONSE TO SEPAR4TE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO OEFENOANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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payments to be made on a prata~c basis
through payroll deductions pursuant to
applicable Internal Revenue Code

Sections. The additional contributions
shall be subject to withdrawal, return
and redeposit in the same manner as any
other employee conh'ibutions.

SuppOClinC Evidence:

• Defendants Request for
Judicial Notice ("RJN'), Ems.
B, pp. 4-5 ("Measure B").

i

2. On or around April 12, 1960, the voters 2. Undisputed
ratified Proposition A, which amended
the San JosB Charter to include Section
78b.

Supportive Evidence:

• RJN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San Jose to include
Section 78b ("Discretionary
Powers of Council Respecting
RedremenY') of Article X).

3. Former San Jose Charter Section 78b 3. Disputed as being an incomplete recitation
stated: of the 1961 ChaRer provision. See response

"Anything in Section 78a of the Charter to
to no. 3.

the conhary notwithstanding, the
Council in its disccetiou may at any
time, or from time to time, by ordinance,
amend or otherwise change the
retirement plan established by said
Section 78a or any retirement plan or
lans established ursuant to said

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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Section 78a, or adopt or established a
new or different plan or plans for
eligble members of the police or fire
deparhnent of the City of San Jose " ...
"all as the Council may deem proper and
subject to such conditions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;..."

Supoortine Evidence:

• RJN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
AssemblyJanuazy 18, 1961,
approving amendment of
Charter of San Josh to include
Section 78b ("Discretionary
Powers of Counci] Respecting
Re&remenY') of Article X .

4. The ballot argument in favor of
Proposition A stated:

"THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CTTY COUNCIL! It is good government
to allow fhe City Council to be
responsible for investigating problems

and deciding how to solve them. [¶]

THIS AMENDMENT IS SIMPLE!
Leave all the technical details up to your
City Council. They have a staffto assist
them including a very capable City

Attorney."

Sunportina Evidence:

• RJN, Each. F (BallotPamphlet

for Charter Amendment —
Proposition A, to be submitted

- to the Electors of the City of
San Jose ,April 12, 1960,
including "Argument in Favor
of Proposition A"l.

4. Undisputed

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION ANO A~~ITIONAL MATERIAL FACTS;

Case No. 112 W225926

85



1

2
5. As adopted by the voters in 1965, the 5. Undisputed

3 San Jose City Charter states at Section
1500:

a
Except as hereina8er otherwise

5 provided, the Council shall provide, by
ordinance or ordinances, for the creation,

s establishment and maintenance of a
~ retirement plan or plans for all officers

and employees of the City. Such plan or
g plans need not be the same for all

officers and employees. Subject to other
9 pravisiorar of this Article, the Council

may atany time, or from time to time,
~ ~ amend or otherwise change asry
~ ~ retirernent plan or plans or adapt or

establish a new or different plan or
~p plans for a[1 or arty officers or

employees. "
13

14 Supporting Evidence:

15 • WN, Exh. G (1965 Charter)
(emphasis added).

16

~~ 6. As adopted by the voters in 1965, the 6. Undisputed
~ e San Jose City Charter states at Secfion

1503:

19 qny and all retirement system or
20 systems, existing upon adoption of this

Chazter, for the retirement of officers or
y~ employees of the City, adopted under

any law or color of any law, including
22 but not limited to those retirement

23 
systems established by Parts 1, 2 and 4
of Chapter 9 of ARicle II of the San Josh

Z4 Municipal Code, are hereby confirmed,
validated and declazed legally effective

25 and shall conrinue until otherwise
provided by ordinance.... However,

26 subject to other provisions of this
Z~ Article, the Council shall at all tirnes

have flee ower and right to re eal or

28

PLAINTIFFS' RESPONSE TO SEPNRHTE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION ANO ADDITIONAL MATERIAL FACTS;
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amend any such retirement system or

systems, and W adopt or establish anew
or d fferent plan or plans for aZZ or any
officers or employees, it being the intent
that the foregoeng sections of this Article
shall prevail over theprovisions of this
Section."

$Upp01't1IIE EV1d0I1C¢:

• RJN, Each. G (1965 Charter)
(emphasis added).

7. Section 902 of the San Jose City Charter 7. Undisputed
sbtes: "the compensation of all CiTy
appointive officers and employees,
except as otherwise provided in this
Charter, shall be fixed by the Council."

Supoorline Evidence:

• RJN, Each. A.

8. City Charter section 602 states: "The 8. Undisputed
following acts oFthe Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance."

SUppOI'f1IlP Evidence:

• RJN, Exh. A

9. City ChaRer section 1500 states: 9. Undisputed
"Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City."

So orGn Evidence:

PL4INTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AN~DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SIIMMhRV ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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•RJN, Exh. A

] 0. The City Council has enacted some 10. Undisputed
ordinances implemenfing Measure B.

Su000rtin2 Evidence:

• Gurta Decl, Exhs. 54, 55
(Federated, Police and Fire
Ordinances).

11. In 2010, a Coalition of City unions
11. Undisputedmade a proposal to the City which

stated:

5.1.2. Additional Retirement
Contribution.

Effective June 27, 2010 through
June 28, 2011, all employees
will make additional retirement
contributions in an amount
equivalent to 10% of total
compensation effective June 27,
2010. The amounts ao
conhibuted will be applied to
subsidize and thus reduce the
prior service contributions that
the City would otherwise be
required to make. The paRies
specifically understand that this
agreement neither alters nor
conflicts with the City Charter
Section 1505(c) because under
this agreement, employees will
be subsidizing the City's
Section 1505(c) required
contribution.

Supp01'[111Q EVif~¢I1C¢:

• Gurza Dec.,¶¶ 16-19, Exh. 2.

12. Other union proposals, including 12. Disputed. The additional conMbution was

ro osals b the SJPOA and IAFF also "to reduce the conVibutions that the City

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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proposed that employees would pay
additional pension contributions to
de&ay pension plan unfunded pension
liabiliAes.

Suoaortina Evidence:

• Garza Dec.,¶17, 18, Eachs. 3-6.

wwld otherwise be required to make for the
pension unfwided IiabiliTy." Garza Dec.
Exhs 3 & 17, p. Garza 262.

13. For the period 2010-2011, the following ~ 3. Disputed. The additional contributions were
six unions ageed that their members

"to be applied to reduce the contribution that
would pay additional ongoing and one

the City would otherwise be required to
time employee pension contributions,

make." Garza Dec. Exh. 11, p. Garza 148.
and accept wage reductions, totaling
approximately 10%during fiscal year
2070-2011 to be used to defray pension
plan unfunded liabilities (except the
POA ageed only to a 5.25%. one time
additional pension contribution):

• Association of Engineers and
Architects (AEA) (plaintiff Mukhar is
president),

• Association ofMaintenanoe
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

• City Association of
Management Personnel (CAMP)

International Brotherhood of
Electrical Workers, Local 332
(IBS

• Intema6onal Union of Operating
Engineers, Local No. 3 (represenring
plaintiffs in the Harris case)

• San Jose Police Officers
Association (plaintiff in the SJPOA
case).

Su000rtina Evidence:

• Garza Dec.,¶¶ 6, 24, E~chs. 1 I, 15,
17, 23, 25, 29.

14. For the period 2010-2011, the following 14. Undisputed
unions either a eed to a wa e reduction

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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1

2 or the City imposed a wage reduction:

3
--Associarion of Building, Mechanical

4 and Electric Inspectors (ABMEn
--Association of Legal Professionals

5 (ALP).
s --Executive Management and

Professional Employees (Unit 99), and
~ other unrepresented employees.

8 Su000rtina Evidence:

9 • Gurza Dec.,¶25, Exhs. 9, 13, 32,
33.

70

~ ~ 15. The 2010-201 I Ageement MOA 15. Undisputed
between the City and AEA, states at

qp Section 10.1.1:

13 On-Going Additional Retirement
t4 Contributions. Effective June 27, 20] 0,

all employees who are members of the
~ 5 Federated City Employees' Retirement

System will make additional retirement

~ s conh'ibufions in the amount of 7.30% of
pensionable compensation, and the

~ ~ amounts so contributed will be applied
18 to reduce the wntribu6ons that the City

would otherwise be required to make for

19 [he pension unfunded liability, which is
defined as all costs in both the regulaz

2a retirement fund and the cost-of-living
Z~ fund, except current service norrnal costs

in those funds. This additional employee
Zp retirement contribution would be in

addifion to the employee retirement

23 amhibution rates that have been
approved by the Federated City

24 Employees' Retirement System Board.

ZS 
The intent of this addifional retirement

contribution by employees is to reduce

yg the City's required pension retirement
contribution rate by a commensurate

27 7.30%of pensionable compensation, as

illustrated below .. .
28

BO
PV+INTIFFS' RESPONSE TO SEPARHTE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
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SuppOl'tlnE EVif~¢IIC¢:

• Gurza Dec.,¶27, Ems, 1 L

16. The 20] 0-2011 MOA between the City 16. Undisputed
and AEA, also agreed to employees
making an additional one time pension
contribution "in the amount of 3.53% of
pensionable compensation, and Che .
amounts so contributed will be applied
to reduce the wntribuGOna that the City
would otherwise be required to make
during that time period for the pension
unfunded liability...." (Section 1012)

Suppor[in¢ Evidence:

• Gurza Dec.,¶28, Exh, 11.

17. The 2010-2011 MOA between the City 17. Undisputed
and AEA stated in connection with
employees paying additional pension
contributions: "The parties understand
that in order [o implement this
provision, an amendment must be made
to the Federated City Employees'
Retirement System that requires an
ordinance amending the San Jose
Munici al Code." (Id. at Section
101.4)

Su000rHnQ Evidence:

• Guna Dec.,¶27, Exh, I1

18. The City's 2010-2011 agreements with 18. Undisputed
the following unions stated in
connection with employees paying
additional pension contriburions "The
parties understand that in order to
implement this provision, an amendment
must be made to the Federated
Employees' Retirement System tkiat
re uires an ordinance amendin the San

PLAINTIFFS' RESPONSE TO SEPARHTE STATEMENT OF UNDISPUTED FACTS AND OISPUTE~ MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;

Case No. 112CV225926



1

2 Jose Municipal Code" or "The parties
3 understand Chat in order to implement

this provision, an amendment must be
4 made to the Police and Fire Department

Retirement Plan that requires an
5 ordinance amending the san Jose

Municipal Code."

s • Association of Engineers and

~ Architects (AEA) (plaintiffMukhaz is

president),

8 • Association of Maintenance

Supervisory Personnel (AMSP)

9 (plaintiff Dapp is president)

10 • City Association of

Management Personnel (CAMP)

71 • International Brotherhood of

Electrical Workers, Local 332
12 (IBEN~

13 • International Union of Operaring

Engineers, Local No. 3 (representing

14 plaintiffs in the Harsis case)

• San Jose Police Officers
15 Association (plaintiff in the SJPOA

case).
16

17 Su000rGna Evidence:

~$ • Gurza Dec.,¶¶ 6, 28, Exhs. I1,

15, 17, 23, 25, 29.
19

20 19. In 2011, the City reached agreements 19. Undisputed

with the following unions for their

21 members to accept an approximate ]0%

Zz 
wage reduction for the period 2011-

2012:

23 • Association of Engineers and
Architects (AEA) (plaintiff Mukhaz is

~4 president),

25 • Association of Maintenance
Supervisory Personnel (AMSP)

yg (plaintiffDapp is president)
• City Association of

27 Management Personnel (CAMP)
• International Brotherhood of

28
92
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Elecfical Workers, Loca1332 ',

(IBEW) ~',

• Tntemational Union of Operating ~'~,
Engineers, Local No. 3 (representing '~,.

plaintiffs in the Harris case) '..

• San Jose Police Officers ~'~,
Association (plaintiff in the SJPOA ',

case). ',

~'.• Intemarional Association of
Firefighters, Loca1230; ~',

i

Suoportine Evidence: ~'I

• Gurza Dec., ¶30, Exhs.
10, 12, 14, 16, 18,2Q 22,24,26,

28, 30, 31, 34.

20. In 201 I, the City imposed a Last, Best 20. Undisputed

and Final Offer on plaintiff AFSCME

for an approximate 12%wage reduction

for the period 2011-2012.

Supportive Evidence:

• Gurza Dec., ¶ 26, Exhs. 2Q 28

21. Ror Federated employees, the Municipal 21. Undisputed

Code provides: "Notwithstanding any

other provisions of this Part 6 or of
Chapter 3.44, members of this system
shall make such additional retirement

contributions as maybe required by

resolution adopted by the city council or

by executed agreement with a
recognized bazgaining unit " (Municipal

Code 3.28.755)

$LLOPOCtIDE EVIII¢LLC¢:

• RJN, Exh. C, (Municipal Code,
Chapter 3.28).

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FAC7S IN
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22. Under the Municipal Code for Police 21. Undisputed
and Fire Plan employees.

• Police and Fire Plan employees
not subject to interest azbitration, "shall
make such additional retirement
contributions as may be required by
resolution adopted by the city council or
by executed agreement with a
recognized bargaining unit" (Municipal
Code3.36.1525(A)J

• Police and Fire Plan employees
subject to interest arbitration, "shall
make such additional retirement
confiburions for fiscal years 2010-2011
as maybe required by executed
ageement with a recognized bargaining
unit or binding order of arbitrafion."
(Municipal Code 3.361525(B).)

Su000rtina Evidence:

• RJN, Exh. D, (Municipal Code,

Issue 4B: San Jose Chaffer 61512-A (Employee Retiree Healthcare ContribuNonsl

There is no Viable issue as to any material fact and Defendants are entitled to summary

adjudication as a matter of law that San Jose Charter Section 1512-A is not a violation of promissory

or equitable estoppel and does not violate and does not breach any duty by Defendants to Plainriff.

The City Charter may require employees to make contributions towazds unfunded liabilities to pay

for their retiree healthcare. The City made no legally binding promise to the contrary.

23. San Jose Charter Section 1512-A states: 23. Undisputed

"Existing and new employees must

conhibute a minimum of 50% of the cost

of retiree healthcaze, including both
.........1 ~....a ..~.! .... R..~l..J I:..LSI: ~:....

PLAINTIFFS' RESPONSE TO SEPAft4TE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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Supporting Evidence:

• RJN, Exh. B. '..

24. On or azound April 12, 1960, the voters 24. Undisputed ',.
ratified Proposition A, which amended '.
the San 7os€ Charter to include Secrion ~i
78b.

Suaoortina Evidence:

• RJN, Erzh. S (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San Jose to include
Section 78b ("Discrefionary
Powers of Council Respecting
RetiremenP') of Article X).

25. Former San JosB Charter Section 78b 25. Disputed as being an incomplete recitation
stated: of the 1961 Charter provision. See response

"Anything in Section 78a of the Charter to ro no. 3.

the confrary notwithstanding, the
Council in its discretion may at any
time, or from time to time, by ordinance,
aznend or otherwise change the
reCirement plan established by said
Section 78a or any retirement plan or
plans established pursuant to said
Secrion 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
departrnent of the City of San Jose " ...
"all as the Council may deem proper and
subject to such conditions, restrictions,
limitaUOns, tatms and other provisions
as the Council ma deem ro er;..."

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO ~EFENOANT'S MOTION FOR SUMMARY ADJUDICATION AND AD~ITIONAI MATERIAL FACTS;
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Su000rNna Evidence:

• RJN, Erh. E (California
Assembly Concurrent
Resolution No. 17, adopted in

Assembly January 18, 1961,
approving amendment of
Charter of San Jose to include
Section 78b ("Discretionary
Powers of Council Respecting
RekremenP') of Article X).

26. The ballot azgument in favor of 26. Undisputed ~i
Proposition A stated: '..

"THIS AMENDMENT GIVES '.
DISCRETIONARY POWERS TO THE ',.

CTTY CAUNCILI It is good government

to allow the City Council to be

responsible for investigating problems

and deciding how to solve them. [¶] ',,

THIS AMENDMENT IS SIMPLE! ~
Leave al] the technical details up to your

City Council. They have a staff to assist

them including a very capable City
Attorney."

$LLppOYhLLP End¢IIC¢:

• RJN, Each. F (Ballot Pamphlet
for Charter Amendment —
Proposifion A, to be submitted
to the Electors of the City of
San 7os~ ,April 12, 1960,
including "Argwnenf in Favox
of Pro osi6on A").

27. As adopted by the voters in 1965, the 27. Undisputed
San Jose City CfiarCer states at Section
1500:

Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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1

2 establishment and maintenance of a

3 retirement plan or plans for all officers
and employees of the City. Such plan or

4 plans nced not be the same for all
officers and employees. Subject to other

5 provisions of this Article, the Council
s may at any time, or from time to time,

amend or otherwise change arty
~ reriremerat plan or plans or adopt or

establesh a new or differentplrua or
8 plans for all or any officers or

employees. "
9

~~ SUppOY~IttP EVif~¢RC¢:

11 • RJN, Each. G (1965 Char[er)
(emphasis added).

12

13 
Zg ps adopted by the voters in 1965, the 28. Undisputed

14 San Jose City Charter states at Secflon
1503:

15 ~y and all retirement system or

16 systems, exisring upon adoption of this
Charter, for the retirement of officers or

17 employees of the City, adopted under
any law or color of any law, including

~ $ but not limited to those retirement
19 systems established by Parts 1, 2 and 4

of Chapter 9 of Article II of the San Jose
Zp Municipal Code, aze hereby confirmed,

validated and declazed legally effective
21 and shall confinue until otherwise

provided by ordinance.... However,
22 subject to other provisions of this

23 
Article, the Council shall at all times
have the power and right to repeal or

pq amend any such retirement system or
systems, and to adopt or establish a new

25 or different plan or plans for all or any
officers or employees, it being the intent

26 that the foregoing sections of this Article
27 shall prevail over the provisions of this

Section."

28
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Su000rtine Evidence:

• RTN, Each. G (1965 Charter).

29. Section 902 of the San lose City ChaRer 29. Undisputed

states: "the compensation of all City '..

appointive officers and employees, '~,

except as otherwise provide in this '~

Charter, shall be fixed by the Council."

$UppOCt1~E EVIQCOC¢:

• RJN, Exh. A.

30. City Charter section 602 states: "The 30. Undisputed
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance:'

Su000rtina Evidence:

. RJN, Exh. A

31. City Char[er section 1500 states: 31. Undisputed
"Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
reG~ement plan or plans for al] officers
and employees of the Ciry."

Su000r[in¢ Evidence:

•RJN, Exh. A

32. The City Cwncil has enacted some 32. Undisputed
ordinances im lemen[in Measure B.

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
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Supporting Evidence:

• Gurza Decl, Exhs. 54, 55
(Federated, Police and Fire
Ordinances).

33. Municipal Code §328385(C) provides: 33. Undisputed

"Contributions for other medical benefits
shall be made by the City and the
members in the ratio ofone-to-one."

• RJN, Exh. C.

34. Municipal Code §336.575(D) provides: 34. Undisputed

"Contributions for other benefits
provided through the medical benefits
account shall be made by the city and the
members on the ratio ofonto-one."

• RJN, Exh. D.

35. In 2007, City staff submitted a 35. Undisputed, but irrelevant. See objection to
memorandum to the City Council, Gurza Dec]. ¶¶35-37, Exhs. 36, 37 & 38.
attaching actuarial reports, concerning
the GASB standazds for Other Post-
EmploymentBenefits.

Suoportina Evidence:

• Gurza Dec., ¶¶ 35-37, Eachs. 36,
37, 38.

36. Beginning in 2009, the City reached 36. Undisputed
agreement with the following City
unions for employees to make annual
contributions, increasing incrementally
each eaz, to fund u to 50% of the

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR S~MMARV ADJUDICATION ANO ADDITIONAL MATERIAL FACTS;
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7

2 unfunded liabilities of retiree healthcaze
3 costs.

4 --Associarion of Building, Mechanical
and Electrical Inspectors (ABMEI),

-5 --Association of Engineers and
Architects, IFPTE Local 21 (AEA Units

6 41/42 and 43),
--Associafion of Maintenance

~ Supervisory Personnel (AMSP),
--City Association of Management

g Personnel (CAMP),
--International Brotherhood of Electrical

9 Workers, Local No. 332 (IBEW);
--Municipal Employees' Federation,

10 
~SCME Looal 101 (MER)
--Confidential Employees Association,

11 
AFSCME Local 101 (CEO);
--International Association of

~Z Firefighters, Local 230;
--San Jose Police Officers Association.

13

14 SUppOY~i719 EVI(~¢ttC¢:

75 • Gurza Dec, ¶¶39, Exhs. 21, 39,
40, 41.

~s 37. The CiTy's agreement with AEA stated: 37. Undisputed

~ ~ The City and Employee Organization
78 agree to transition from the current

partial pre-funding of retiree medical
19 and dental healthcare benefits (referred

to as the "policy method') to prefunding
ZQ of the full Mnual Required

Contribution (ARC) for the retiree
Z~ healthcaze plan ("Plan"). The transition

shall be accomplished by phasing into

ZZ 
fully funding the ARC over a period of
five (5) yeazs beginning June 28, 2009.
The Plads initial unfunded retiree

23 healthcaze liability shall be fully

24 
amortized over a thirty year period so
that it shall be paid by Jwe 3Q 2039

25 
(closed amortization).....The City and
Plan members (active employees) shall

Z6 
wntribute to funding the ARC in the
ratio currently provided under Section

27 3.28380(C)(I) and (3) of the San Joae
Municipal Code. Specifically,
contriburions for retiree medical benefits

28
ioo
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shall be made by the City and members
in the ratio of onto-one. Contributions
for retiree dental benefits shall be made
by the City and members in the ratio of
eight-to-three.....The Municipal Code
and/or applicable plan documents shall
be amended in accordance with the
above.

• Gurza Dec. ¶ 32 Exh. 40, AEA,
Section 12.1.

'.
~

38. The AEA agreement further stated:
38. Undisputed

The payments of the full ARC were to
be phased in incrementally but: "[B]y
the end of the five yeaz phase-in, ttte
City and plan members shall be
contributing the full Mnual Required
Contribution in the ratio currently
provided under Section 3.28.380 (C) (1)
and (3) of the San JosB Municipal
Code."

Su000rtina Evidence:

• Gurza Decl., ¶ 41, Exh. 39,
AEA, §123.

39. The provisions from the AEA ageement 39. Undisputed
on payments towards the full ARC is the
same or substantially similaz to the text
in City agreements with the following
unions:

Association of Building, Mechanical -.
and Hlectrical Inspectors (ABMEI),
Asaocia6on of Engineers and ArcluCects,
IFPTE Local 21 (AEA Units 41/42 and
43), Association of Maintenance
Supervisory Personnel (AMSP), City
Association of Management Personnel
(CAMP), International Brotherhood of
Electrical Workers, Local No. 332
(IBEW); Municipal Employees'
Federation, AFSCME Local 101 (MEF);
Confidential Em to ees Associarion

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MgTER1AL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
Case No. 112CV225926
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AFSCME Local 101 (CEO).

SuuoortinE Evidence:

• Gucza Dec., ¶ 43, Ems. 39, 4Q
41.

40. The SJPOA and Firefighters ageements 40. Undisputed
on payment of the ARC cap the
contribution towazds paying the full
ARC at 10% of pensionable pay and
provide for meet and confer and dispute
resolution procedures for amounts over
that percentage.

Suoportina Evidence:

• 

GurLa Dec., ¶ 44, Exhs.
21 [Firefighters), Exh.
41 [SJPOA].

41. In a Last, Best and Final Offer, the City 41. Undisputed
imposed upon OE#3 the requirement
that its members make increased
contributions, incrementally, Wwazds
paying the full ARC. -

Su000rtine Evidence:

• Gurza Dec., ¶43, Exh. 42, 43

Issue 4C: San.Jos¢ Charter $ISll-A (Supplemental Retiree Benefit Reservel

There ie uo triable issue as to any material fact and Defendants aze enGUed to summary

adjudication as a matter of law that San Josh Charter Section 151 I-A is not a violation of promissory

or equitable estoppel and does not breach any duty by Defendants to Plaintiff. The Supplemental

Retiree Benefit Reserve was a discretionazy benefit. Plaintiffs have no right to continuation of or

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
Case No. t12CV225926
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~,. payments nom me ~xnn.

42. Section 1511-A ("Supplemental 42 Undisputed ~''
Payments to Retuees") of Measure B

Bf2}C6:

The Supplemental Retiree Benefit Reserve
("SRBR" shall be discontinued, and the
assets returned to the appropriate
reGremenC trust fund. Any supplemental
payments to retirees in addition to Che
benefits authorized herein shall not be
funded from plan assets.

Suaoortin2 Evidence:

• R,TN, Exh. B.

43. On or azound April 12, 1960, the voters 43. Undisputed
ratified Proposition A, which amended
the San Jose Charter to include Section
78b.

Suaoortina Evidence:

• RJN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San Jose to include
Section 78b ("Discretionary
Powers of Council Respecting
Re[iremenY') of Article X).

44. Former San Jose Charter Section 78b 44. Disputed as being an incomplete recitafion
stated: of the 1961 Charter provision. See response

"An}rthing in Section 78a of the Charter to
to no. 3.

the contrary notwithstanding, Che
Council in its discretion may at any
time, or from time to Gme, by ordinance,
amend or otherwise change the
retirement plan established by said

103 I

PL4INTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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2 Section 78a or any rerirement plan or
3 plans established pursuant to said

Section 78a, or adopt or established a
4 new or different plan or plans for

eligible members of the police or fire
5 department of the City of San Josh " ...
s "all as the Council may deem proper and

subject to such conditions, reshictions,
~ limitations, teems and other provisions

as the Council may deem proper;..."
8

9 Suppordne Evidence:

~p • RJN, Exh. E (California
Assembly Concurrent

11 Resolution No. 17, adopted in
Assembly January 18, 1961,

~Z approving amendment of
~ 3 Charter of San JosB to include

Section 78b ("Discretionary
~q Powers of Council Respecting

RefiremenP') of Article X).
15

~s 45. The ballot azg~ment in favor of 45. Undisputed
~~ Proposition A stated:

"THIS AMENDMENT GIVES
78 DISCRETIONARY POWERS TO THE

19 
CITY COiJNCIL! It is good government
to allow the City Council to be

20 responsible for investigating problems
and deciding how to solve them. [¶]

21 THIS AMENDMENT IS SIMPLE!
Leave all the technical details up to your

22 City Council. They have a staff to assist

Z3 
them including a very capable City
Attorney."

2a

p5 SuoaorHna Evidence:

26 • R7N, Exh. F (Ballot Pamphlet
for Charter Amendment —

y7 Proposition A, to be submitted
to the Electors of the City-of

26
ioa

PL4INTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
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San JosB ,April 12, 1960,
including "Argument in Favor
of Pro osition A").

46. As adopted by [he voters in 1965, the 46. Undisputed
San Jose City Charter states at Secfion
1500:

Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plans neeA not be the same for all
officers and employees. Subject ro other
provisions of tlds Article, tlee Council
may at any rime, or from time to time,
amend or otherwise change any
retirement plan or plans or adopt or
establish a reeve or different plan or
plans for all or any offecers or
employees. "

SuaoorHne Evidence:

• RJN, Exh. G (1965 Charter)
(emphasis added).

47. As adopted by the voters in 1965, the 47. Undisputed
San Jose City Charter states at Section
1503:

Any and all rerirement system or
systems, existing upon adoption of this
Charter, for the retirement of officers or
employees of the Giry, adopted under
any law or color of any law, including
but not limited to those retirement
systems established by Parts 1, 2 and 4
of Chapter 9 of Article II of the San Josh
Municipal Code, are hereby confirmed,
validated and declued legally effective
and shall continue until otherwise
rovided b ordinance.... However,

PLAINTIFFS' RESPONSE TO SEPARP.TE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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subject to other provisions of this
Article, the Council shall at all tirues
have the power and right to repeal or
amend any such retirement system or
systems, and to adopt or establish a new
or different plan or plans for all or any
officers or employees, it being the intent
that the foregoing sections of this Article
shall prevail over the provisions of this
Section."

Supaortinz Evidence:

• RJN, Exh. G (1965 Charter).

48. Section 902 of the San Jose City Charter 48. Undisputed
states: "the compensaUOn of all City
appointive officers and employees,
except as otherwise provide in this
Charter, shall be fixed by the Council."

SuppOl't1I1P ~' Vit~¢RC¢:

• RIN, Exh. A.

49. City Charts section 602 states: "The 49. Undisputed
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance."

Suaaor[ina Evidence:

• RJN, Exh. A

50. City Charter section 1500 states: 50. Undisputed
"Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creafion,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City."

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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Suoportina Evidence:

•RJN, Exh. A

51. The City Council bas enacted some 51. Undisputed
ordinances implementing Measure B. ',

Su000r8ne Evidence:

• Gurza Decl, Ems. 54, 55
(Federated, Police and Fire
Ordinances).

52. For the Federated Retirement System, 52. Undisputed
the Municipal Code provided in Section
3.28.340(E): "Upon the request of the
city council or on its own motion, the
boazd may make recommendations to
the city council regazding distribution, if
any, of the supplemental retiree bene5t
reserve" to retirees and their survivors.
Further, "[Y]he city council, after
wnsideration of the recommendation of
the boazd, shall determine the
distribution, if any, of the supplemental
benefit reserve to said persons:'

Su000rtlna Evidence:

• RJN, Exh. C.

53. Beginning in 2010, City Council 53. Undisputed
resolutions suspended distribution of
SRBR funds from the Federated
retirement plan for the fiscal years
2010-2011,2011-2012, and 2012-2013.

SuppoHine Evidence:

• RJN., Ems. L, M, N

54. For the Police and Fire Retirement 54. Undis uteri

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPl1TED FACTS AND DISPUTED MATERIAL FACT5IN
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System, Municipal Code §336.580(D)(5)
stated: "Upon the approval of the
methodology by the City Council, the
Board shall make disMbutions in '.
accordance with such methodology°

Su000rtina Evidence: ~I

• RIN., Exh. D. ~''~

55. In 2002, the City Council adopted 55. Undisputed
Resolurion No. 70822, which approved
"The Methodology for the Distribution of
Moneys In the Supplemental Retiree
Benefit Reserve Of The Police and Fire
Department Retirement Fund."

SuppW't111P EVIII¢ttC¢:

• R,TN., Exh. N.

56. Beginning in 2010, the City Council 56. Undisputed
amended the Municipal Code for tUe
Police and Fire re5rement plan W provide
that "there shall be no distxibukon during
calendaz years 2010, 201 I, 2012 or
during calendar yeaz 2013 ..."
(Municipal Code section 3.36.580(D)(2)

Sunpor[ine Evidence:

• RJN., Exh. D.

57. Tn 1986 when the Ciry Counci] 57. Undisputed
authorized the Federated SRBR, and in
2001, when the City Council authorized
the Police and Fire SRBR, the actuaries
reported that the City's two pension
retirement funds were fully funded.

Suoportine Evidence:

• RJN, Each. O [November 22,
1985 Letter from Coates,
Herfurth &England, to Edward

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTES MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJII~iCA710N AND ADDITIONAL MATERIAL FACTS;
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F. Overton, Retirement and

Benefits Administrator, re:

SB650 Sludy]; Gurza Dec., Exh
59 [Ac[uazial Valuation Report,
City of San Jose Police and Fire
Department Retirement Plan, as
of June 30, 2012, at p. 5
(showing plan overfunded at
114.8% as of June 30, 2001 ]

58. In 2010, 2011, and 2012, the actuaries 58. Undisputed
reported that the City's two pension
funds had unfunded pension liabilities.

$UppOCf1I~E C' Vif~¢LC¢:

• Gurza Dec., ¶ 49, E~chs. 58, 59
[2012 Cheiron reports, Federated
Employees Refinement System at
p. 6, Police and Fire Department
Retirement Plan at p. 5, tables
showing unfunded pension
liabilities]

59. In 2011, and 2012, the actuaries reported 59. Undisputed
trtat the City s [wo pension funds had
"excess eantings" for the yeaz — as
defined in the Municipal Code — to fund
the SRBR.

SUpp01'ti11E EVIf~¢RC¢:

• Gurza Dec., Exhs. 44, 45, 46, 47,
48.

CITY OF SAN JOSE'S CRO55-COMPLAINT FOR DECLARATORY RELIEF.

5. Impairment of Contract United States Constitution. Article I. Section 10.

(City's first cause of action)

Issue SA: San Jose CHarter 51506-A (Emolovee Additlonal Pension Contributionsl

PLAINTIFFS' RESPONSE TO SEPAftHTE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MHTERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY AOJUOICATION ANO AOOITIONAL MATERIAL FACTS;
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~ There is no triable issue as to any material fact and Cross-complainant City is entitled to

y summary adjudication as a matter of law that San Soso Charter Section 1506-A does not violate

g Article I, Secfion 10 of the United States Consfitution and does not breach any duty by Defendant to

q Plaintiffs. The City Charter may require employees to pay additional pension wntributions to defray

5 pension plan unfunded liabilities. Plaintiffs have no vested right to the City paying all pension plan

g unfunded liabilities.

7

8
1. Secfion 1506-A (°Current Employees") 1. Undisputed

9 of Measure B states:

10 ~a) "Current Employees" means employees
of the City of San Jose as of the effective

11 date of this Act and who aze not covered
under the Tier 2 Plan (Section 8).

12
(b) Unless they voluntarily opt in to the

13 Voluntary Election Program ("VEP,"
described herein), Current Employees

14 shall have their compensation adjusted
15 Chrough additional retirement

contributions in increments of 4% of
~ g pensionable pay per yeaz, up to a

maacimum of 16%, but not more than
17 50% of the costs to amortize any pension

unfunded liabilifies, except for any
18 pension unfunded liabiliries that may
79 exist due to Tier 2 benefits in the future.

These contributions shall be in addifion
yp to employees' normal pension

contributions and contributions towazds
21 retiree healthcare benefits.

yp (c) The starting date for an employee's
compensation adjustment under this

23 Section shall be June 23, 2013,
regardless of whether the VEP has been

z4 unplemented. If the VEP has not been

Z5 
implemented or any reason, the
wmpensation adjusGnents shall apply Co

yg all Current Employees.

2~ (d) The compensation adjustment through
additional em to ee contribudous for

28
110

PL4INTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND AO~ITIONAL MATERIAL FACTS;
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Ctiurent Employees shall be calculated
separately for employees in the Police
and Fire Depardnent Retirement Plan
and employees in the Federated City
Employees' Retirement System.

(e) The compensation adjuahnent shall be
treateA in the same manner as any other
employee contribufions. Accordingly,
the voters intend these additional
payments to be made on a pre-tax basis
through payroll deductions pursuant to
applicable Internal Revenue Code
Sections. The additional contributions
shall be subject to withdrawal, return
and redeposit in the same manner as any
other employee contributions.

Sunoortina Evidence:

• Defendant's Request for
Judicial Notice ("RJN"), Exh.
B, pp. 4-5 ("Measure B").

2. On or around April 12, 1960, the voters 2. Undisputed
ratified Proposition A, which amended
the San Jose Charter to include Section
78b.

Supporting Evide¢ce:

• RJN, Each. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San Jose to include
Section 78b ("Discretionary
Powers of Council Respecting
Retirement') of Article X).

3. Former San Jose ChaKer Section 78b 3. Disputed as beine an incomplete recitah'on

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
Case No. 112CV225926
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stated: of fhe 1961 Charter provision. See response

"Anything in Section 78a of the Charter to to no. 3.

the contrary notwithstanding, the
Council in its discretion may at any
time, or from time to fime, by ordinance,
amend or otherwise change the
retirement plan established bysaid
Section 78a or any retirement plan or
plans established pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
department of the City oP San JosB " ...
"all as the Council may deem proper and
subject to such conditions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;..."

Suaportin2 Evidence:

• RJN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembty Januazy 18, 1961,
approving amendment of
Charter of San Jose to include
Section 78b ("Discretionary
Powers of Council Respecting
Retirement') of Article X .

4. The ballot azgument in favor of 4. Undisputed
Proposition A ahted:

"THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COONCIL! It is good government
to allow the City Council to be
responsible for investigating problems
and deciding how to solve them. [¶]
THIS AMENDMENT IS SIMPLE!
Leave all the technical details up to your
City Council. They have a staff to assist
them including a very capable City
Attorney."

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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Suppor[inQ Evidence:

• RJN, Exh. F (Ballot Pamphlet
for Charter Amendment —
Propoeition A, to be submitted
to tha Electors of the City of
San Josh ,April 12, 1960,
including "Argument in Favor
of Pro osition A° .

5. As adopted by the voters in 1965, the 5. Undisputed
San Jose City Charter states at SecUOn

1500:

Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation, I.
establishment and maintenance of a '.
retirement plan or places for all officers '.

and employees of the City. Such plan or
plans need not be the same for all '~,
ofScers and employees. Subject to other

provesions of this Article, the Council

may at any time, or from time to time,
amend ot~ otherwise change any
retirement plan or plans or adopt or

establish a new or different plan or

plaros for aU or arty officers or

employees. "

SuoaortinQ Evidence:

• RJN, Exh. G (1965 Charter)
(emphasis added).

6. As adopted by the voters in 1965, the 6. Undisputed

San Josh City Charter states at Secfion
1503:

My and all retirement system or

systems, existing upon adoption of this

Charter, for the retirement of officers or

employees of the City, adopted under

an law or color of an law, includin

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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but not limited to those retirement
systems established by Parts 1, 2 and 4
of Chapter 9 oFArticle II of the San Jose
Municipal Code, aze hereby confirmed,
validated and declared legally effective
and shall wntinue unfit otherwise
provided by ordinance.... However,
subject to other provisions of this
Article, the Council shall at all times
have the power and right to repead or
amend any such retirement system or
systems, and to adopt or establish a new
or different plan arplans far al[ or any
officers or employees, it being the iriterzt
that the foregoing sections of thds ArScle
shall prevail over the provisions of this
Section."

Suoportiue Evidence:

• RJN, Exh. G (] 965 Charter)
(emphasis added).

7. Section 902 of the San Jose City Charter
statea: "the compensation of alt City
appointive officers and employees,
except as otherwise provided in this
Charter, shall be fixed by the Council."

Suoaortina Evidence:

• RJN, Ems. A.

7. Undisputed

8. City Charter section 602 states: "The 8. llndisputed
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance."

SuppOttiliP EVifl¢RC¢:

• RJN, Exh. A

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MHTERIAL FACTS;

Case No. 112CV225926



1

2

3

4

5

6

7

S

9

10

11

72

13

14'

15

16 ~

17

18

19

20

21

22

23

24

25

26

27

26

9. City Charter section 1500 states: 9. Undisputed
"Except as hereinafter otherwise
provided, the Council shad provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
refirement plan or plans for all officers
and employees of the Ciry."

Su000rtin2 Evidence:

•RJN, Exh. A

0. The City Council has enacted some 10. Undisputed
ordinances implementing Measure B.

Su000rtina Evidence:

• Gurza Decl, Exhs. 54, 55
(Rederated, Police and Fire
Ordinances).

11. Iu 2010, a Coalition of City unions I1. Undisputed
made a proposal to the City which
stated:

5.1.2. Additional Retirement
Coninbution.

Effeotive Tune 27, 2010 through
Tune 28, 2011, all employees
will make additional retirement
contributions in an amount
equivalent to 10% of total
compensation effective June 27,
2010. The amounts so
contributed will be applied to
subsidize and thus reduce the
prior service conMbu6ons that
the City would otherwise be
required to make. The parties
specifically understand that this -
agreement neither alters nor
conflicts with the City Charter
Section 1505 c because under

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FHCTS AND ~ISPUTEO MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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this agreement, employees will
be subsidizing the Ciry's
Section 1505(c) required
contribution.

Suoportine Evidence:

• Gurza Dec.,¶¶ 16-19, Exh. 2.

12. Other union proposals, including 12. Disputed. The additional conhibution was

proposals by the SJPOA and IAFF, also "to reduce the contributions that the City

proposed that employees would pay would otherwise be required to make for the
additional pension contributions to pension unfunded IiabiliTy." Gurza Dec.
defray pension plan unfunded pension Exhs 3 & 17, p. Gurza 262.
liabilities.

SuppOYtioP Evidence:

Gurza Dec.,¶17, 18, Eachs. 3-6.

13. For the period 2010-2011, the following 13. Disputed. The additional contributions were
six unions agreed that their members "to be applied to reduce the contribution that
would pay additional ongoing and one fhe City would otherwise be required to
time employee pension contributions, make." Gurza Dec. Exh. 11, p. Gurza 148.
and accept wage reductions, totaling
approximately ] 0%during fiscal year
2010-201 I to be used to defray pension

plan unfunded liabilities (except the

POA agreed only to a 5.25%. one time
additional pension contribution):

• Association of Engineers and
Architects (AEA) (plaintiff Mukhar is
president),

• AasociaGon of Maintenance
Supervisory Personnel (AMSP)

(plaintiff Dapp is president)

• City Association of
Management Personnel (CAMP)

International Brotherhood of
Electrical Workers, Local 332

(IBEW)

International Union of Operating

En ineers, Local No. 3 re resentin

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AN~DISPIITED MHTERIAL FACT5IN
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plaintiffs in the Hams case)

• San Jose Police Officers
Association (plaintiff in the SJPOA
case).

$UppOt[illP EVldeuCe:

• Gurza Dec.,¶¶ 6, 24, Exhs. 11, I5,
17, 23, 25, 29.

',

'~~

14. For the period 2010-2011; the following 14. Undisputed
unions either agreed to a wage reduction
or the City imposed a wage reduction:

--Association of Building, Mechanical
and Electric Inspectors (ABMEI)
--Association of Legal Professionals
(ALP).
--Executive Management and
Professional Employees (Unit 99), and
other unrepresented employees.

$LLppOYftIIE EVIf~¢RC¢:

• Gurza Dec.,¶25, Exhs. 9, 13, 32,
33.

15. The 2010-2011 Agreement MOA I5. Undisputed
between the City and AEA, states at
Section 10.1.1:

On-Going Additional Retlrement
Contributions. Effective June 27, 2010,
all employees who are members of the
Federated City Employees' Retirement
System will make additional retirement
conhibutions in the amount of 7.30% of
pensionable compensation, and the
amounts so contributed will be applied
to reduce the contributions that the City
would otherwise be required to make for
the pension unfunded liability, which is
defined ae all costa in both the regulaz
retirement fund and the cost-of-living
fund, ex t current service normal costs

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIgL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND A~OITIONAL MATERIAL FACTS;
Casa No. 112CV225926
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in those funds. This additional employee
retirement contribution would be in
addition to the employee retirement
contribution rates that have been
approved by the Federated City
Employees' Retirement System Board.
The intent of this additional retirement
contribution by employees is to reduce
the City's required pension retirement
contribution rate by a commensurate
7.30% of pensionable compensation, as
illushated below .. .

Su000rtine Evidence:

• ('iurza Dec.,¶27, Exh, 1 I.

16. The 2010-201 I MOA between the CiTy 16. Undisputed
and AEA, also agreed to employees
making an additional one time pension
conhibu[ion "in the amount of 3.53% of
pensionable compensation, and the
amounts so contributed will be applied
to reduce the contribufions that the City
would otherwise be required to make
during that time period for the pension
unfunded liability...." (Secrion 10.1.2)

Supnortin¢ Evidence:

• Gurza Dec.,¶28, Ems, 11.

17. The 2010-2011 MOA between the CiTy 17. Undisputed
and AEA stateA in connection with
employees paying additional pension
conMbutions: "The parties understand
that in order to implement this
provision, an amendment must be made
to the Federated City Employees'
ReCirement System that requires an
ordinance amending the San Jose
Municipal Code." (Id. at SecCion
10.1.4

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
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z
3 Su000rtine Evidence:

4 • Guiza Dec.,¶27, Each, 11

5
18. The City's 2010-2011 agreements with 18. Undisputed

6 the following unions stated in
connection with employees paying

~ addiUOnal pension contributions "The
parties understand that in order to

e implement this provision, an amendment
must be made to the Federated

9 Employees' Re6remenY System that
requires an ordinance amending the San

~a Jose Municipal Code" or "The parties
understand that in order to implement

~ ~ this provision, an amendment must be
made to the Police and Fire Department

~ 2 Retirement Plan that requires an
ordinance amending the san Sose

~3 Municipal Code."

14 • Associarion of Engineers and
15 Architects (ASA) (plaintiff Mukhar is

president),
qg • Association of Maintexiance

Supervisory Personnel (AMSP)
~~ (plaintiff Dapp is president)

City Association of
18 Management Personnel (CAMP)
~g • International Brotherhood of

Electrical Workers, Local 332
20 (IBEW)

International Union of Operating
21 Engineers, Local No. 3 (representing

z2 plaintiffs in the Harris oase)
San Jose Police Officers

23 Association (plaintiff in the SJPOA
case).

24

25
Supportin¢ Evidence:

26 • Gurza Dec.,¶¶ 6, 28, Exhs. 11,
y~ 15, 17, 23, 25, 29.

26
179

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;

Case No. 712CV225926



2

3

4

5

6'

7

8

9

10

11

12

13

14

15

76

17

18

79

20

21

22

23

24

25

26

27

28

19. In 2011, the City reached agreements 19. Undisputed
with the following unions for their
members to accept an approximate 10%
wage reduction for the period 2011-
2012:
• Association of Engineers and

Architects (AEA) (plaintiff Mukhaz is
president),

• Associafion of Maintenance
Supervisory Personnel (AMSP)
(plaintiffDapp is president)

• City Association of
Management Personnel (CAMP)

• Intema6onal Brotherhood of
Electrical Workers, Local 332
(IBEW)

• International Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in the Hams case)

• San Jose Police Officers
Association (plaintiff in the SJPOA
case).

• International Association of
Firefighters, Loca1230;

Suoportina Evidence:

• Gurza Dec., ¶30, Eachs.
10, 12, 14, 16, 18, 20, 22, 24, 26,
28,30,31,34.

20. In 201 ],the City imposed a bast, Beat 20. Undisputed
and Final Offer on plainfiff AFSCME
for an approximate 12%wage reduction
for the period 2011-2012.

Supporting Evidence:

• Gurza Dec., ¶ 26, Erzhs. 20, 28

21. For Federated employees, the Municipal 21. Undis uteri

PLAINTIFFS' RESPONSE TO SEPAR4TE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
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Code provides: "Notwithstanding any
other provisions of this Part 6 or of
Chapter 3.44, members of this system
shall make such additional retirement
contributions as maybe requved by
resolution adopted by the city council or
by executed agreement with a
recognized bargaining unit " (Municipal
Code 3.28.755)

$IIppO]'11DE EVId¢DC¢:

• RJN, Ems. C, (Municipal Code,
Chapter 3.28).

22. Under the Municipal Code for Police 22. Undisputed
and Fire Plan employees.

• Police and Fire Plan employees
not subject to interest arbitration, "shall
make such additional retirement
conhibutions as may be required by
resolution adopted by the city council or
by executed ageement with a
recognized bargaining unit " (Municipal
Code3361525(A)J

Police and Fire Plan employees
subject to interest arbitration, "skull
make such additional retirement
contributions for fiscal yeazs 2010-2011
as may be required by executed
agreement with a recognized"bargaining
unit or binding order of arbitration."
(Municipal Code 3.36.1525(B).)

Suoaoriina Evidence:

• RJN, Exh. D, (Municipal Code,
Chapter 3.36).

Issue SB: San Jose Char[er $1512-A (Emolovee Retiree Healthcare Contributiousl

There is no triable issue as to any material fact and Cross-complainant City is enritled to

summary adjudication as a matter of law that San Jose Charter Section 1512-A does not violate

PL4INTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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Article I, Section 10 of the United States ConstiNtion and does not breach any duty by Defendant to

Plaintiffs. The City Charter may require employees to pay towazds the unfunded liabilities required

to fund their retiree healthcare benefits. Employees have no vested right to the City paying for all

unfunded liabilities for retiree healthcaze benefits.

23. San Jose Charter Section 1512-A states: 23. Undisputed

"Existing and new employees must
contribute a minimum of 50% of the cost
of retiree healthcare, including both
normal cos[ and uufiuided liabilities.°

Suoaortin2 Evidence:

• RJN, Exh. B.

24. On or around April 12, 1960, the voters 24. Undisputed
ratified Proposition A, which amended
the San Jose Charter to include Section
78b.

SupaorGn¢ Evidence:

• RJN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
AssemblyJanuazy 18, 1961,
approving amendment of
Charter of San Jose to include
Section 78b ("Discretionary
Powers of Council Respecting
RetiremenP') of Article X).

25. Former San JosB Charter Section 786 25. Disputed as being an incomplete recitation
stated: of the 1961 Charter provision. See response

"Anything in Section 78a of the Charter to to no. 3.

the contrazy notwithstanding, the
Council in its discretion may at any
time, or from time to time, by ordinance,

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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~ I ~I I

2 amend or otherwise change the
3 retirement plan established by said

Section 78a or any rerirement plan or
4 plans established pursuant to said

Section 78a, or adopt or established a
5 new or different plan or plans for
s eligible members of the police or fire

department of the City of San Jose " ...
~ "al] as the Council may deem proper and

subject to such conditions, restrictions,
8 limitations, terms and other provisions

as the Counci] may deem proper;...°
9

10 
$UppOlYittH EV1aenCe:

17 • RJN, Exh. E (California
Assembly Concuaent

12 Resolution No. 17, adopted in

13 Assembly January 18, 1961,
approving amendment of

~q Charter of San Jose to include
Section 786 ("Discretionary

15 Powers of Council Respecting
RetiremenP') of Article X).

is

~ ~ 26. The ballot argument in favor of

18 Proposition A stated:

19 
"THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE

20 CITY COiJNCIL! It is good government
to allow the City Council to be

21 responsible for investigating problems
and deciding how to solve them. [¶]

22 THIS AMENDMENT IS SIMPLE!

23 
Leave all the technical details up to your
City Council. They have a staff to assist

yq them including a very capable City
Attorney."

25

26 Su000rtin¢ Evidence:

y7 • RJN, Exh. F (Ballot Pamphlet
for Charter Amendment —

28

26. Undisputed

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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Proposirion A, to be submitted
to the Electors of the CiTy of
San Jose ,April 12, 196Q
including "A~gument in Favor
of Pro osition A° .

27. As adopted by the voters in 1965, the 27. Undisputed
San Jose City Charter states at Section
1500:

Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all
officers and employees. Subject to other
provisions of this Article, the Council
may at arty time, orfr~om time to time,
amend or otherwise chmige any
retirement plan or plans or adopt or
establesh a new or d~erent plan or
plans for all or mry officers or
ernployees. "

• R1N, Exh. G (1965 Charter)
(emphasis added).

28. As adopted by the voters in 1965, the 28. Undisputed
San Jos€ City Charter states at Section
1503:

Any and all retirement system or
systems, existing upon adoption of this
Charter, for the refirement of officers or
employees of the City, adopted under
any law or color of any law, including
but not limited to those retirement
systems established by Parts 1, 2 and 4

of Chapter 9 of Article II of the San Jose
Municipal Code, are hereby confirmed,
validated and declared le ally effective

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AN~DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND A~OITIONAL MATERIAL FACTS;

Case No. 112CV225926

124



2

3

4

5

6''.,

7

8

9

10

11

12

73

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

and shall continue until otherwise
provided by ordinance.... However,
subject to other provisions of this
Article, the Council shall at all times
have the power and right to repeal or
amend any such retirement system or
systems, and to adopt or establish a new '.
or different plan or plans for all or any ',
officers or employees, it being the intent ''~
that the foregoing sections of this Article
shall prevail over the provisions of this
Section."

Supoortina Evidence:

• RJN, Ems. G (1965 Charter).

29. Section 902 of the San Jose City Charter 29. Undisputed
states "the compensation of all CiTy
appointive officers and employees,
except as otherwise provide in this
Charter, skull be fixed by the Council:'

$UppOYtiu¢ Evidence:

• RJN, Each. A.

30. City Charter section 602 states: "The 30. Undisputed
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance."

Supp01'hLE EVi(~¢OCe:

• RJN, Each. A

31. City Char[er section 1500 states: 31. Undisputed
"Except as hereinafrer otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;

Case No. 112CV225926
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establishment and maintenance of a
retirement plan or plans for all officers
and employees of the CiTy."

Sunoortina Evidence:

•RJN, Exh. A

32. The City Counci] has enacted some 32. Undisputed ',
ordinances implementing Measure B.

I

Supportius Evidence:

• Gurza Decl, Exhs. 54, 55
(Federated, Police and Fire
Ordinances).

33. Municipal Code §328.385(C) provides: 33. Undisputed

"Contributions For other medical benefits
shall be made by the City and the
members in the ratio of one-to-one:'

Suonorfin¢ Evidence:

• RJN, Ems. C.

34. Municipal Code §3.36.575(D) provides: 34. Undisputed

"Contributions for other benefits
provided through the medical benefits
account shall be made by the city and the
members on the ratio ofone-to-one."

Suoportina Evidence:

• RJN, Exh. D.

35. In 2007, City staff submitted a 35. Undisputed, but irrelevant. See objecrion to
memorandum to the City Council, Gurza Decl. ¶¶ 35-37, Exhs. 36-38
attaching actuarial reports, concerning
the GASB standards for Other Post-
Em to ent Benefits.

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
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Supportin¢ Evidence:

• Gurza Dec., ¶¶ 35-37, Exhs. 36,
37, 38.

36. Beginning in 2009, the City reached 36. Undisputed ~''
agreement with the following Cty
unions for employees to make annual
contributions, increasing incrementally
each yeaz, to fund up to 50% of the
unfunded liabilities of retiree healthcare
costa

--Association of Building, Mechanical
and Electrical Inspectors (ABMEI),
--Association of Engineers and
Architects, IFPTE Local 21 (AEA Units
41/42 and 43),
—Association of Maintenanoe
Supervisory Personnel (AMSP),
--City Association of Management
Personnel (CAMP),
--International Brotherhood of EIecU'ical
Workers, Local No. 332 (IBEVI~;
--Municipal Employees' Federation,
AFSCME Local 101 (MEF)
--Confidential Employees Association,
AFSCME Local 101 (CEO);
--International Aesocia6on of
Firefighters, Local 230;
--San Jose Police Officers Association.

$UppOChR2 ~'Vid¢IIC¢:

• Gurza Dec. ¶¶39, Exhs. 21, 39,
40, 41.

37. The City's agreement with AEA stated: 37. Undisputed

The City and Employee Organization
agree to fransiflon from the cuuent
paztial pre-funding of retiree medical
and dental healthcare benefits (referred
to as the "policy method') to prefunding
of the full Annual Required
Contribution (ARC) for the retiree
healthcare plan ("Plan"). The fransifion
shall be accom lished b hasin into

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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fully funding the ARC over a period of
five (5) years beginning June 28, 2009.
The Plan's initial nufimded retiree
healthcaze liability shall be fully
amortized over a thirty yeaz period so
that it shall be paid by June 30, 2039
(closed amortization).....The City and
Plan members (active employees) shall
contribute to funding the ARC in the
ratio cursently provided under Section
328.380(C)(1) and (3) of the San JosB
Municipal Code. Specifically,
contributlons for retiree medical benefits
shall be made by the City and members
in the ratio ofone-to-one. Contributions
for reflree dental benefits shall be made
by the City and members in the ratio of
eighbtathree.....The Municipal Code
and/or applicable plan documents shall
be amended in accordance with the
above.

Su000rtin2 Evidence:

• Gurza Dec. ¶ 32 Exh. 40, AEA,
Section 12.1.

38. The AEA agreement further stated: 38. Undisputed

The payments of the full ARC were to
be phased in incrementally but: "[B]y
the end of the five yeaz phase-in, the
City and plan members shall be
contributing the full Annual Required
Contribution in the ratio currently
provided ands Secfion 3.28380 (C) (1)
and (3) of the San JosB Municipal
Code."

Su000r[ina Evidence:

• Garza Decl., ¶ 41, Ems. 39,
AEA,§123.

39. The provisions from the AEA agreement 39. Undisputed
on payments towazds the full ARC is the
same or substantially similaz to the text
in City ageements with the followin

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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unions:

Association of Building, Mechanical
and Elechical Inspectors (ABMEI),
Association of Engineers and Architects,
IFPTE Local 21 (AEA Units 41/42 and
43), Association of Maintenance
Supervisory Personnel (AMSP), City
Association of Management Personnel
(CAMI'), Intemationa( Brotherhood of
Electrical Workers, Local No. 332
(IBEW); Municipal Employees'
Federation, AFSCME Local 101 (MEF);
Confidential Employees Association,
AFSCME Local 101 (CEO).

SuppOC~IIIE EVifIeIICe:

• Gmza Dec., ¶ 43, Eachs. 39, 40,
41.

40. The SJPOA and Firefighters agreements 40 Undisputed
on payment of the ARC cap Che
conh'ibution towards paying the full
ARC at 10% of pensionable pay and
provide for meet and confer and dispute
resolution procedures for amounts over
that percentage.

Supp01'h0E EVI(~¢nCe:

• Guiza Deo., ¶ 44, Nkhs.
21 (Firefighters], Exh.
41 [SJPOA].

41. In a Last, Best and Final Offei, the City 41 Undisputed
imposed upon OE#3 the requirement
that its members make increased
conhibutions, incrementally, towazds
paying the full ARC.

$UPDOl'tiriE EV1denC¢:

• Gurza Dec., 43, Ems. 42, 43

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MHTERIAI FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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Issue SC: San Jose Char[er 61511-A (Suoolemental Retiree Benefit Reserve)

There is no triable issue as to any material fact and CYoss-complainant City is entitled to

summary adjudication as a matter of law that San Jose Charter Section 1511-A does not violate

Article I, Section 10 of the United States Consfitution and does not breach any duty by Defendants

to Plaintiffs. The Supplemental Retiree Benefit Reserve was a discretionary benefit. Plainfiffs have

no vested right to payments from or continuafion of the SRBR.

42. SectionlSll-A("Supplemental 42 Undisputed
Payments to Retirees") of Measise B
states:

The Supplemental Retiree Benefit Reserve
("BABA" shall be discontinued, and the
assets returned to the appropriate
retirement trust fund. Any supplemental
payments to retirees in addition to the
benefits authorized herein shall not be
funded from plan assets.

Suoportina Evidence:

• RJN, Exh. B.

43. On or around April 12, 1960, the voters 43. Undisputed
ratified Proposition A, which amended
the San JosB Charter ro include Section
78b.

Su000rtina Evidence:

• RJN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
a roving amendment of

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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Charter of San Josh to include
Section 786 ("Discretionary
Powers of Council Respecting
Retirement') of Article X).

44. Former San Josh Charter Section 78b 44. Disputed. See response to no. 3.
stated:

"Anything in Sec[ion 78a of the Charter to
the contrary notwithstanding, the
Council in its discretion may at any
time, or from time to time, by ordinance,
amend or otherwise change the
retirement plan established by said
Section 78a or any retirement plan or

plans esCablished pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for
eligible members oFthe police or fire
department of the City of San Jose " ...
"all as the Council may deem proper and
subject to such conditions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;..."

$UppOYlltl2 EVI(~BOCC:

• RJN, Exh. S (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San Jose to include
Section 786 ("Discretionary
Powers of Council Respecting
ReriremenY') of Artic]e X).

45. The ballot azgument in favor of 45. Undisputed
Proposition A staked:

"THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! It is good government
to allow the Ci Council to be

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND A~OITIONAL MATERIAL FACTS;
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responsible for investigating problems
and deciding how to solve them. [¶]
THIS AMENDMENT IS SIMPLE!

Leave all the technical details up to your

City Council. They have a staff to assist
Wem including a very capable City
Attorney."

.SIIppO[~IL2 EVIf~¢R[¢:

• R7N, Exh. R (Ballot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San Jose ,April 12, 196Q
including "Argument in Favor
of Pro osi[ion A° .

46. As adopted by the voters in 1965, the 46. Undisputed
San Jose City Charter states at Section '.
1500:

Except as hereinafter otherwise ',
provided, ttte Council shall provide, by
ordinance or ordinances, for the creation, '..
establishment and maintenance of a ',
retirement plan or plans for all officers '..
and employees of the City. Such plan or ~~i
plans need not be the same for all 'I
officers and employees. Subject to other ~',
provisions of this Article, the Courocil
may at arty time, or from time to tJme,
amend or otherwise change any
retirement plan or plans or adapt or
establish a new or different plan or
plans for all or airy officers or
employees."

Supp01'~1llE EVIdeRC¢:

• RJN, Each. 6 (1965 Charter)
(emphasis added).

47. As adopted by the voters in 1965, the 4Z Undisputed
San Jose Cit Charter states at Section

t32

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
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1
1503

Any and all retirement system or
systems, existing upon adoption of this
Charter, for the retvement of officers or
employees of the City, adopted under
any law or wlor of any law, including
but not limited to those retirement
systems established by Parts 1, 2 and 4
of Chapter 9 of Article II of the San JosB
Municipal Code, aze hereby confirmed,
validated and declared legally effective
and shall continue until otherwise
provided by ordinance.... However,
subject to other provisions of this
Article, the Council shall at all times
have the power and right to repeal or
amend any such retirement system or
systems, and to adopt or establish a new
or different plan or plans for all or any
officers or employees, it being the intent
that the foregoing secfions of this Article
shall prevail over the provisions of this
SecUOn."

Suoaortin¢ Evidence: -

• RJN, Each. G (1965 Charter).

48. Section 902 of the San Jose City Charter 48. Undisputed
states: "the compensation of all City
appointive officers and employees,
except as otherwise provide in this
Charter, shall be fixed by the Council.°

Suoportine Evidence:

• RJN, Exh. A.

49. City Charter section 602 states: "The 49. Undisputed
following acts of the Counoil shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance.°

PLAINTIFGS' RESPONSE TO SEPARHTE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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Suonortine Evidence: ~ ''..

• RJN, Each. A I

50. City Charter secCion 1500 states: 50. Undisputed ~

"Except as hereinafrer otherwise

provided, the Council shall provide, by

ordinance or ordinances, for the creation,

establishment and maintenance of a

retirement plan or plans for all officers

and employees oP the Ciry."

Su000rtina Evidence:

•RJN, Exh. A

51. The City Council has enacted some 51. Undisputed

ordinances implementing Measure B.

Supp07UnQ Evidence:

• Gurza Decl, Eachs. 54, 55

(Federated, Police and Fire

Ordinances).

52. For the Federated Retirement System, 52. Undisputed

the Municipal Code provided in Section

328340(E): "Upon the request of the
city council or on its own motion, the
board may make recommendariona to
the city council regarding distribution, if
any, of the supplemental retiree benefit
reserve' to retirees and their survivors.
Further, "[t]he ciTy council, after
consideration of the recommendation of
the boazd, shall determine the
distribution, if any, of the supplemental
benefit reserve to said persons."

$IlppOtflttP EVl(~¢IICO:

• RJN, Exh. C.

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNOISPUTEO FAC7S ANO DISPUTE~MATERIAL FACTS IN
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53. Beginning in 2010, City Council 53. Undisputed
resolutions suspended dishibution of
SRBR funds from the Federated
retirement plan for the fiscal years
2010-2011, 201 I-2012, and 2012-2013.

Supporting Evidence:

• RJN., Exhs. L, M, N

54. For the Police and Fire Retirement 54. Undisputed
System, Municipal Code §3.36.580(D)(5)
stated: "Upon the approval of the
methodology by the City Council, the
Boazd shall make distributions in
accordance with such methodology"

SuoportinE Evidence:

• RIN., Exh. D.

55. In 2002, the City Council adopted 55. Undisputed
Resolution No. 70522, which approved
"The Methodology for the Distribution of
Moneys In [he Supplemental Retiree
Benefit Reserve Of The Police and Fire
Department Reflrement Fund.°

Supp01'~InE EVId¢lIC¢:

• RJN., Exh. N.

56. Beginning in 2010, the City Council 56. Undisputed
amended the Municipal Code for the
Police and Fire redratnent plan to provide
that "there skull be no distdbu6on during
calendar yeazs 2010, 2011, 2012 or
during calendar yeaz 2013 ..."
(Municipal Code section 336.580(D)(2).

Suoportina Evidence:

• RJN., Exh. D.

PIP,INTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS ANO DISPUTED MATERIAL FHCTS IN
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57. In 1986 when the City Commcil 57. Undisputed
authorized the Federated SRBR, and in
2001, when the City Council authorized
the Police and Fire SRBR, the actuaries
reported that the City's two pension
retirement funds were fiilly funded.

$Upp01'titt2 EV1deDC¢:

• RJN, Exh. O [November 22,
1985 Letter from Coates,
Herfurth &England, to Edward
F. Overton, Retirement and
Benefits Administrator, re:
SB650 Study]; Gurza Dec., Exh
59 [Actuarial Valuation Report,
City of San Jos€ Police and Fire
Department Retirement Plan, as
of June 30, 2072, at p. 5
(showing plan overfunded at
114.8% as of June 30, 2001 ]

58. In 201Q 2011, and 2012, the actuaries 58. Undisputed
reported [hat the City's two pension
funds had unfunded pension liabilities.

Suoaortine Evidence:

• Gurza Dec., ¶ 49, Exhs. 58, 59
[2012 Cheiron reports, Federated
Employces Retirement System at
p. 6, Police and Fire Department
Retirewent Plan at p. 5, tables
showing unfunded pension
liabilities]

59. In 2011, and 2012, the actuaries reported 59. Undisputed
that the CiTy's two pension funds had
"excess earnings" for the year — as
defined in the Municipal Code — to fund
theSRBR.

PL4INTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
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6. Unconsfltutional Takina Of Private Prouerty. United States Constitufion. 5°h
And 14m Amendments.

(City's second cause of action)

Issue 6A: San Jose Charter 61506-A (Emolovee Additional Pension Conhibutionsl

There is no triable issue as to any material fact and Cross-complainant City is entitled to

summary adjudication as a matter of law that San Jose Charter Section 1506-A does not violate the

5`~ or 14~' amendments to the United States Constitution and does not breach any duty by Defendant

to Plaintiffs. The City Charter may require employees to pay additional pension contributions to

defray pension plan unfunded liabilities. Plaintiffs have no property right to the City paying all

uension plan unfunded liabilifies.

1. Secfion 1506-A ("Current Employees°) 1. Undisputed
of Measure B states:

(a) "Curzent Employees" means employees
of the City of San JosB as of the effective
date of this Act and who are not covered
under the Tier 2 Plan (Secfion 8).

(6) Unleae they voluntarily opt in to the
Volwrtazy Election Program ("VEP,"
described herein), Current Employees
shall have their compensation adjusted
ttvough additional retiratneut
contributions in increments of 4% of
pensionable pay per year, up to a
maximum of 16%, but not more than
50% of the costs to amortize any pension
unfunded liabilities, except for any
pension unfunded liabilities that may
exist due to Tier 2 benefits in the future.

PLAINTIFFS' RESPONSE TO SEPARNTE STATEMENT OF UNOISPUTEO FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND A~O~TIONAL MATERIAL FACTS;
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2 These contributions shall be in addition
3 to employees' normal pension

conhibutions and contributions towazds
q retiree healthcaze benefits.

5 (c) The starting date for an employee's
compensation adjushnent under this

g Secfion ehall be June 23, 2013,
regardless of whether the VEP has been

~ implemented. If the VEP has not been
implemented or any reason, the

8 compensation adjushnents shall apply to
y all CurrenC Employees.

(d) The compensation adjustment through
~~ additional employee contributions for
~~ Current Employees shall be calculated

sepazately for employees in the Police
7y and Fire Department Retirement Plan

and employees in the Federated City
13 Employees' Retirement System.

14 (e) The compensation adjustment shall be
treated in the same manner as any other

15 employee contributions. Acwrdingly,
the voters intend these additional

76 payments to be made on a pre-tax basis
~~ though payroll deductions pursuant to

applicable Internal Revenue Code
~g Sections. The additional contributions

shall be subject to withdrawal, return
~ 9 and redeposit in the same manner as any

other employee contributions.
20

Z~ Supuortina Evidence:

2z • Defendants Request for
Judicial Notice ("RJN"), Exh.

23 B, pp. 4-5 ("Measure B").

24

25

Z6
2. On or around April 12, 1960, the voters 2. Undisputed

ratified Proposition A, which amended

p~ the San Jose Charter to include Section

78b.
28
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1

2

3

4

5

6

7

8

9

10

71

12

13

14

15

16

77

18

19

20

21

22

23

24

25

26

27

28

Supporting Evidence:

• RJN, Each. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly Januazy 18, 1961,
approving amendment of
Charter of San Jose to include
Section 78b ("Discretionary
Powers of Council Respecting
Retirement') of Article X).

3. Forrner San 7osE Charter Section 78b
stated:

"Anything in Section 78a of the Charter to
the contrary notwithstanding, the
Council in its discretion may at any
time, or from Nme to fime, by ordinance,
amend or otherwise change the
retirement plan established by said
Section 78a or any retirement plan or
plans established pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
department of the City of San Jose " ...
"all as the Counci] may deem proper and
subject W such wndi6ons, restrictions,
limitations, teams and other provisions
as the Council may deem proper,..."

Suppordne Evidence:

• RJN, Exh. E (California
Assembly Concurrent
Resolurion No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San Jose to include
Section 78b ("Discretionazy
Powers of Council Respecting

3. Disputed as being an incomplete recitation
of the 1961 Charter provision. See response
to no. 3.
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1

2
4. The ballot argument in favor of 4. Undisputed

3 Proposition A stated:

q "THIS AMENDMENT GIVES

DISCRETIONARY POWERS TO THE

5 CITY COUNCIL! It is good government

to allow the City Council to be

s responsible for investigating problems

~ and deciding how to solve them. [¶]

THIS AMENDMENT IS SIMPLE!
g Leave all the technical details up to your

City Council. They have a staff to assist
9 Chem including a very capable City

Attorney.°
10

~~ Supportive Evidence:

~Z • RJN, Exh. F (Ballot Pamphlet
for Charter Amendment —

13 propoeikon A, to be submitted

14 to the Electors of the City of
San Jose ,April 12, 1960,

15 including "Argument in Favor
of Pro osition A").

16
5. As adopted by the voters in 1965, the 5. Undisputed

17 San Jose City Charter states at Section
1500:

18
Except as hereinafter otherwise

7g provided, the Council shall provide, by

ordinance or ordinances, for the creation,

24 establishment and maintenance of a

21 retirement plan or plans for all officers

and employees of the City. Such plan or

22 plans need not be the same for all

officers and employees. Subject to other

23 provisions of this Articde, the Council

may at any tirne, or from time to time,

ZQ mnend or otherwise change any

25 reNrementplun or plans or adopt or

establish a new or different plan or

26 plans for all or any officers or

employees. "

27

28
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

75
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77

78

19

20

21

22

23

24

25

26

27
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Su ortin Evidence:Dp P

• RJN, Each. G (1965 Charter)
(emphasis added).

6. As adopted by the voters in 1965, the 6. Undisputed
San Jose City Charter sffitea at Section
1503:

My and all retirement system or
systems, existing upon adoption of tUis
Charter, for the retirement of officers or
employees of the City, adopted under
any law or color of any law, including
but not limited to those retirement
systems established by Pars 1, 2 and 4
of Chapter 9 of Article II of the San Jose
Municipal Code, aze hereby confirmed,
validated and declared legally effective
and shall continue until otherwise
provided by ordinance.... However,
subject to other provisions of this
Artiole, the Council shall at aZl times
have the power and right to repeal or
amend anv such retirernent system or
systems, and to adopt or establish a new
or dijferent plan ar plans far all ar any
officers ar employees, it being the entent
that the foregoing sections of this Article
shall prevail over the provisions of the's
Section."

SuonorNne Evidence:

• RJN, Exh. G (1965 Chazter)
(emphasis added).

7. Section 902 of the San Jose City Charter 7. Undisputed
states: "the compensation of all City
appoinrive officers and employees,
except as otherwise provided in this
Charter, shall be fixed by the Council: '

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION ANO AODITIONAI MATERIAL FACTS;
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2

3

4

5

6

7

8

9

~Q

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

• RJN, Exh. A.

8. City Charter section 602 states: "The 8. Undisputed

following acts of the Council shall be by

ordinance: (a) Those acts required by

specific provision of this Charter or by

ordinance:'

SUppOCtlnC EVIaeRC¢:

• R1N, Exh. A

9. City Charter section 1500 states: 9. Undisputed
"Except as hereinafter otherwise
provided, the Counci] shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for atl officers
and employees of the City."

$LLppOYG/lQ EVIf~¢RCC:

•RJN, Ems. A

10. The City Council has enacted some 10. Undisputed
ordinances implementing Measure B.

SuppOl'hnE EVId¢tlC¢:

• Gurza Decl, Exhs. 54, 55
(Federated, Police and Fire
Ordinances).

11. Tn 2010, a Coalition of City unions
11. Undisputedmade a proposal to the City which

stated:

5.1.2. Additional Retirement

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
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1

2 Contribution.

3 Effective June 27, 2010 through
June 28, 2011, all employees4
will make additional retirement
contributions in an amount

5 equivalent to 10%oPtotal
compensation effective June 27,s
2010. The amounts so
contributed will be applied to~
subsidize and thus reduce the
prior service contributions that8
tbe City would otherwise be
required to make. The parties9
specifically understand that this
agreement neither alters nor~ 0
conflicts with the City Charter
section 1505(c) because under

11 this agreement, employees will
be subsidizing the City's

12 Section 1505(c) required
confriburion.

13

14 Suoportina Evidence:

15 • Gurza Dec.,¶¶ 16-19, Exh. 2.

16

~7 12. Other union proposals, including 12 Disputed. The addifional conhibu6on was
proposals by the SJPOA and IAFF, also "to reduce the conVibutions that the City

~ g proposed that employees would pay would otherv✓ise be required to make for the
additional pension contributions to pension unfunded liability." Gurza Dec.

79 defray pension plan unfunded pension Exhs 3 & 17, p. Gurza 262.
liabilities.

20

21 Su000rtina Evidence:

• Guaa Dec.,¶17, 1S, Exhs. 3-6.
22

y3 13. For the period 2010-2011, the following 13. Disputed. The additional contributions were
aix unions agreed that their members "to be applied to reduce the contribufion that

24 would pay additional ongoing and one the City would otherwise be required to
time employee pension conhibutions, make.° Gurza Dec. Exh. 11, p. Gurza 148.

Z5 and accept wage reductions, totaling

Zs approximately 10%during fiscal yeaz
2010-2011 to be used w defray pension

p7 plan unfunded liabilities (except the
POA ageed onl to a 525%. one 6me

28
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7

2

3

4

5

6

7

8

9

70

11

12

13

14

75

16

17

18

19

20

21

22

23

24

25

26

27

28

Association of Engineers and
Architects (ABA) (plaintiff Mukhaz is
president),

Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiffDapp is president)

• City Association of
Management Personnel (CAMP)

International Brotherhood of
Electrical Workers, Local 332
(IBEW)
International Union of Operating

Engineers, Local No. 3 (representing
plaintiffs in the Harris case)

San Jose Police Officers
Association (plaintiff in the SJPOA
case).

Su000rtin¢ Evidence:

• Gurza Dec.,¶¶ 6, 24, Exhs. 11, 15,
17, 23, 25, 29.

14. For the period 2010-201 I, the following
unions either agreed to a wage reduction
or [he City imposed a wage reduction:

--Association of Building Mechanical
and Electrio Inspectors (ABMEI)
--Association of Legal Professionals
(ALP).
--Executive Management and
Professional Employees (Unit 99), and
other unrepresented employees.

Su000rtine Evidence:

• Gurza Dec.,¶25, Exha. 9, 13, 32,
33.

14. Undisputed

15. The 2010-201 I Agreement MOA ] 5. Undisputed
between the City and ASH, states at
Section 10.11:

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
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z
3 On-Going Additional Retirement

Contributions. Effective June 27, 2010,
4 all employees who are members of the
5 Federated City Employees' Retirement

System will make additional retirement
s contributions in the amount of 730% of

pensionable compensarion, and the
7 amounts so contributed will be applied

to reduce the contribufions that the City
8 would otherwise be required to make for
9 the pension unfunded liability, which is

defined as all costs in both the regulaz

10 retirement fund and the coeLof-living
fiand, except current service normal costs

11 in those funds. Tliis additional employee
retirement contribution would be in

~Z addition W the employee retirement

13 
~ntribution rates ffiat have been
approved by the Federated City

14 Employees' Retirement System Boazd.
The intent of this addifional retirement

15 contribution by employees is to reduce
the City's required pension retirement

~ s contribufion rate by a commensurate
~~ 7.30%of pensionable compensation, as

illustrated below .. .

18

19 Supporting Evidence:

Z~ • Gurza Dec.,¶27, Each, 1 I.

21
16. The 2010-2011 MOA between the City 16. Undisputed

2P and AEA, also agreed to employees
making an additional one time pension

E3 contribution "in the amount of 3.53% of
pensionable compensarion, and the

24 amounts so contributed will be applied
to reduce the contributions that the City

Y5 would otherwise be required to make
during that time period for the pension

26 unfunded liability...." (Section 10.1.2)

27

26
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

75

16

17

18

79
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21

22

23

24

25

26

27

26

Su000rtina Evidence:

• 

Guru Dec.,¶28, Exh, ll .

17. The 2010-2011 MOA between the City 17. Undisputed
and AEA stated in connection with
employees paying additional pension
conhibutions: "The parties understand
that in order to implement this
provision, an amendment must be made
to the Federated City Employees'
Retirement System that requires an
ordinance amending the San Jose
Municipal Code." (Id. at Section
10.1.4))

Suoaortina Evidence:

• Gurza Dec.,¶27, Exh, 11

I8. The City's 2010-2011 agreements with 18. Undisputed
the following unions stated in
connection with employees paying
additional pension contributions "The
parties understand that in order to
implement this provision, an amendment
must be made to the Federated
Employees' Reriiement System that
requires an ordinance amending the San
Jose Municipal Code" or "The paRies
understand that in order to implement
this provision, an amendment must be
made to the Police and Fire Department
Retirement Plan that requires an
ordinance amending the san Jose
Municipal Code:'

• 

Associafion of Engineers and
Architects (ABA) (plaintiffMukhaz is
president),

• 

Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

• 

CiYy AssociaGott of
Management Personnel (CAMP)

International Brotherhood of

PlA1NTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACT5IN
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1

2

3

4

5

6

7

8

9

70

17

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Elecfica] Workers, Local 332

(IBEW)
s International Union of Operating

Engineers, Local No. 3 (representing
plaintiffs in the Hazris case)

• San Jose Police Officers
Association (plaintiff in the SJPOA
case).

Su000rtine Evidence:

• Gurza Dec.,¶¶ 6, 28, Exhs. 11,
15, 17, 23, 25, 29.

19. In 2011, the City reached agreements 19. Undisputed
with the following unions for their
members to accept an approximate 10%
wage reduction for the period 2011-
2012:
• Associafion of Engineers and

ArchiCecCS (AEA) (plaintiff Mukhar is
president),

• Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

City Association of
Management Personnel (CAMP)

International Brotherhood of
Electrical Workers, Local 332
(IBS4~

• Iuterna6onal Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in the Hams case)

• San Jose Police Officers
Association (plaintiff in the S7POA
case).

• International Association of
Firefighters, Local 230;

$UppOCfin¢ Evidence:

• Gurza Dec., 30, Exhs.
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1

2

3

4

5

6

7

8

9

10

11

12 ',

13 I'

14

75 i

76

17

18

19

20

21

22

23

24

25

2s

27

28

1Q 12, 14, 16, 18, 2Q 22, 24, 26,
28, 30, 31, 34.

20. In 2011, the City imposed a Laet, Beat 20. Undisputed
and Final Offer on plaintiff AFSCME
for an approximate 12%wage reduction
for the period 2011-2012.

$UPPOI'dDE EVIa¢I1CC:

• Gurza Dec., ¶ 26, Exhs. 2Q 28

21. For Federated employees, the Municipal 21. Undisputed
Code provides: "Notwithstanding any
other provisions of this Part 6 or of
Chapter 3.44, members of this system
shall make such additional retirement
conhibutions as maybe required by
resolution adopted by the city council or
by executed agreement with a
recognized bazgaining unit" (Municipal
Code 3.28.755)

Suoaortina Evidence:

• R.TN, Exh. C, (Municipal Code,
Chapter 3.28).

22. Under the Municipal Code for Police 22. Undisputed
and Fire Plan employees.

Police and Fire Plan employees
not subject to interest azbitrakoq "shall
make such additional retirement
contributions as may be required by
resolution adopted by the city council or
by executed agreement with a
recognized bargaining unit° (Municipal
Code 3.36.1525(A).)

Police and Fire Plan employees
spbject to interest arbitration, "shall

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
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z
3

4

5

6

7

8''

s

70

11

12

13

74

75

16

17

18

19

20

27

22

23

24

25

26

27

28

conh'ibutions for fiscal yeazs 2010-2011

as may be required by executed

ageement with a recognized bazgaining

unit or binding order of arbitration."
(Municipal Code 3.36.1525(B).)

Su000rtina Evidence:

• RJN, Exh. D, (Municipal Code,

Issue 6B: San Josh Charter 61512-A (Employee Retiree Healthcare Contribufions)

There is no triable issue as to any material fact and Cross-complainant City is entitled W

summary adjudication as a matter of law that San Josh Charter Section 1512-A does not violate the

5~' or 14`~ amendments ro the United States Consritution and does not breach any duty by Defendant

to Plaintiffs. The City Charter may require employees to pay towards the unfunded liabilities

required to pay for their retiree healthcare benefits., Employees have no property right to the City

for au unmauea naoiunes.

23. San Jose Charter Section 1512-A states: 23. Undisputed

"Existing and new employees must

confibute a minimum of 50% of the cost

of retiree healthcaze, including both

normal cost and unfunded liabilities."

Supporting Evidence:

• RJN, Ems. B.

24. On or azound April 12, 1960, the voters 24. Undisputed
ratified Proposition A, which amended
the San Jose Charter to include Section
7Sb.

Suoporlina Evidence:

• R7N, Exh. E ((
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79

20

21

22

23

24

25

26

27

28

Assembly Concurrent

Resolution No. 17, adopted in

Assembly January 18, 1961,
approving amendment of
Charter of San Jose to include
Section 78b ("Diectetionary
Powers of Council Respecting
RefuemenP') of Article J~.

'~,

25. Former San Jose Charter Section 78b 25. Disputed as being an incomplete recitarion
stated: of the 1961 Charter provision. See response

"Anything in Section 78a of the Charter to to no. 3.

the contrary notwithstanding, the
Council in its discretion may a[ any
time, or from 6me to 6me, by ordinance,
amend or otherwise change the
retirement plan established by said
Section 78a or any xeGrement plan or
plans established pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
department of the City of San Jose " ...
"all as the Council may deem proper and
subject to such conditions, restrictions,
limita6one, terns and other provisions
as the Council may deem proper;..."

Supp01'[111E EVifl¢nC¢:

• RJN, Each. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San TosB to include
Secfion 78b ("Discretionary
Powers of Council Respecring
Retirement') of Article X).

26. The ballot az ment in favor of 26. Undis uteri

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
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2 Proposition A stated:

3 "THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE

4 CITY COUNCIL! It is good government
5 to allow the City Council to be

responsible for invesfigating problems
6 and deciding how to solve them. [¶]

THIS AMENDMENT IS SIMPLE!
~ Leave all the technical details up ro your
$ City Council. They have a staff to assist

them including a very capable City
9 Attorney."

10
Supoortina Evidence:

~~ • RJN, Each. F (Ballot Pamphlet
~ 2 for Charter Amendment —

Propoaition A, to be submitted
13 W the Electors of the City of

San Jose ,April 12, 1960,
14 including "Argument in Favor
~ 5 of Pro osition A" .

27. As adopted by the voters in 1965, the 27. Undisputed
16 San lose GiCy Charter states at Section
~~ I500:

Except as hueina8er otherwise
18 provided, the Council shall provide, by
~ 9 ordinance or ordinances, for the creation,

establishment and maintenance of a
20 retirement plan or plans for all officers

and employees of the City. Such plan or
21 plans need not be the same for all

officers and employees. Subject to other
ZZ provisions of this Article, the Council

z3 
may at any tirne, or from time to time,
amend or otherwise change any

Zq retirementplan or plans or adaptor
establish a new or differentpZan or

25 plans for all or any officers or
employees. "

26

27 Su ortin Evidence:

28
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6
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9
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• RJN, Each. G (1965 Charter)
(emphasis added).

28. As adopted by the voters in 1965, the 28. Undisputed ~'~.
San Jose City Char[er states at Section '~.
1503:

Any and all retirement system or
systems, existing upon adoption of this
Charter, for the retirement of officers or
employees of the City, adopted under
any law or color of any law, including
but not limited to those refirement
systems established by Parts 1, 2 and 4
of Chapter 9 of Article II of the Saa Jose
Municipal Code, aze hereby confirmed,
validated and declazed legally effective
and shall continue until otherwise
provided by ordinance.... However,
subject to other provisions of thie
Article, the Counoil shall at all rimes
have the power and right to repeal or
amend any such retirement system or
systems, and to adopt or establish a new
or different plan or plans for all or any
officers or employees, it being the intent
that the foregoing sections of this Article
shall prevail over the provisions of this
Section."

Supportive Evidence:

• RJN, Exh. G (1965 Charter).

29. Section 902 of the San Jose City Charter 29. Undisputed
states: "the compensation of all City
appointive officers and employees,
except as otherwise provide in this
Charter, shall be fixed by the Council."

Su000rtina Evidence:

• RJN, Each. A.
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30. City Charter section 602 states: "The 30. Undisputed
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance."

$uppOTfiDP ~' Vif~011C¢:

• R7N, Exh. A

31. City Charter aecGOn 1500 states: 31. Undisputed
"Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for al] officers
and employees of the Ciry."

•RJN, Exh. A

32. The City Council has enacted some 32. Undisputed
ordinances implementing Measure B.

Suoaortina Evidence:

~ Gurza Decl, Ems. 54, 55
(Federated, Police and Fire
Ordinances).

33. Municipal Code §3.28385(C) provides: 33. Undisputed

"Contributions for other medical benefits
shall be made by the Ciry and the
members in the ratio ofone-to-one."

Su ordin Evidence:

PLAINTIFFS' RESPONSE TO SEPAR4TE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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• RJN, Ems. C

34. Municipal Code §336.575(D) provides: 34. Undisputed

"Contributions for other benefits
provided through the medical benefits
account shall be made by the city and the
members on the ratio ofone-to-one."

SUpp01'ti11E EVilI¢11C¢:

• R.iN, Exh. D.

35. In 2007, City staff submitted a 35. Undisputed, but irrelevant. See objection to
memorandum to the City Council, Gurza Decl. ¶¶ 35-37, Ems. 36-38.
attaching actuarial reports, concerning
the GASB standazds for Other Post-
EmploymentBenefits.

• Gurza Dec., ¶¶ 35-37, Eachs. 36,
37, 38.

36. Beginning in 2009, the City reached 36. Undisputed
agreement with the following Ciry
unions for employees to make annual
conMbudons, increasing incrementally
each year, to fund up [0 50% of the
unfunded liabilities of retiree healthcare
costs.

--Association of Building, Mechanical
and Elechical Inspectors (ABMEI),
--Association of Engineers and
Architects, IFPTE Loca121 (AEA Units
41/42 and 43),
--Association of Maintenance
Supervisory Personnel (AMSP),
--City Association of Management
Personnel (CAMP),
--International Brotherhood of Electrical
Workers, Local No. 332 (IBEW);
--Municipal Employees' Federation,
AFSCME Local 101 (MEF)
—Confidential Employees Association,
AFSCME Local 101 CEO

PLAIMIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION ANO ADDITIONAL MATERIAL FACTS;
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--International Association of
Firefighters, Local 230;
--San Jose Police Officers Association.

Su000rtina Evidence:

• Gurza Dec. ¶¶39, Exhs. 21, 39,
40, 41,

I

37. The City's agreement with AEA stated: 37. Undisputed

The City and Employee Organization
agree to transition from the current
partial pre-funding of retiree medical
and dental healthcaze benefits (referred
to as the "policy method°) to p~efunding
of the full Annual Required
Contribution (ARC) for the retiree
healthcare plan ("Plan"). The transition
shall be accomplished by phasing into
fully fianding the ARC over a period of
five (5) yeaza beginning June 28, 2009.
The Plan's inifial unfunded retiree
healthcare liability shall be fully
amortized over a thirty year period so
that it shall be paid by June 30, 2039
(closed amortization).....The City and
Plan members (active employees) shall
contribute to funding the ARC in the
ratio currenHy provided under Sec[ion
3.28380(C)(1) and (3) of the San JosE
Municipal Code. Specifically,
contributions for retiree medical benefits
shall be made by the City and members
in the ratio of one-to-one. Contributions
for retiree dental benefits shall be made
by the City and members iu the ratio of
eight-to-three.....The Municipal Code
and/or applicable plan documents shall
be amended in accordance with the
above.

Supporlin¢ Evidence:

• Gurza Dec. ¶ 32 Exh. 40, AEA,
Section 12.1.

38. The AEA agreement further stated: 38. Undisputed

Tha a ente of the full ARC were to

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND AD~ITIONAI MATERIAL FACTS;
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be phased in incrementally but: "[B]y
the end of the five year phase-in, the
City and plan members shall be
contributing the full Annual Required
Contribution in the rario currently
provided'under Section 3.28380 (C) (1)
and (3) of the San Josh Municipal ',
Code."

Su000rtine Evidence: '~

• Gurza Decl.; ¶ 41, Exh. 39,
AEA, §12.3.

39. The provisions from the AEA agreement 39. Undisputed
on payments towazds the full ARC is the
same or substantially similaz to the text
in City agreements with the following
unions:

Association of Building, Mechanical
and Electrical Inspecmrs (ABMEI),
Association of Engineers and Arohitects,
IFPTS Loca] 21 (AEA Units 41/42 and
43), Association of Maintenance
Supervisory Personnel (AMSP), City
Association of Management Personnel
(CAMP), International Brotherhood of
Electrical Workers, Local No. 332
(IBEW); Municipal Employees'
Federation, AFSCME Local 101 (MEF);
Confidential Employees Association,
AFSCME Local 101 (CEO).

SUPPOCHn2 EVidCnCe:

• Gurza Dec., ¶ 43, Eachs. 39, 4Q
41.

40. The SJPOA and Firefighters agreements 40. Undisputed
on payment of the ARC cap the
contribution towazds paying the full
ARC at 10% of pensionable pay and
provide for meet and confer and dispute
resolution procedures for amounts over
that ercenta e.

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
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Su000rtina Evidence:

• Gurza Dec., ¶ 44, Exhs.
2] [Firefighters], Exh.
41 [SJPOA].

41. In a Last, Best and Fina] Offer, the City 41. Undisputed
imposed upon OE#3 the requirement
that its members make increased
contributions, incrementally, towazds
paying the full ARC.

Suoportina Evidence:

• Gurza Dec., ¶43, Exh. 42, 43

Issue 6C: San Jose Charter 61511-A (Suaolemental Retiree Benefit Reserve) Causes of

Action

There is no hiable issue as to any material fact and Cross-complainant City is are entitled to

'. summary adjudication as a matter of law that San Jose Charter Section 1511-A does not violate the

5~' or ] 4`~ amendments ro the United States Constitution and does not breach any duty by Defendant

to Plaintiffs. The Supplemental Retiree Benefit Reserve was a discriminatory benefit. Plaintiffs have

no property right to payments from or continuation of the SRBR.

42. Section 1511-A (°Supplemental 42. Undisputed
Payments [o Retirees") of Meas~se B
states:

The Supplemental Retiree Benefit Reserve
("SRBR" shall be discontinued, and the
assets returned to We appropriate
retirement trust fund. Any supplemental
navments to retirees in addition to the

PLP,INTIfFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS ANO DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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benefits authorized herein shall not be

funded from plan assets.

Suoportine Evidence:

• RJN, Exh. B.

43. On or around April 12, 1960, the voters 43. Undisputed

ratified Proposition A, which amended

the San Josh Charter to include Section

78b.

Su000rtina Evidence:

RJN, Each. H (California
Assembly Concurrent
Resolution No. 17, adopted in

Assembly January 18, 1961,
approving amendment of
Charter of San Jose to include
Section 78b ("Discretionary
Powers of Council Respecting
Red~emenY') of Ar[icle X).

44. Former San Josh Charter Section 78b 44. Disputed as being an incomplete recitafion

stated: of the 1961 Charter provision. See response

"Anything in Section 78a of the Char[er to
to no. 3.

the contrary notwithstanding, the

Council in its discretion may at any

time, or from time to time, by ordinance,

amend or otherwise change the
retirement plan established by said

Section 78a or any retirement plan or

plans eatabliehed pursuant to said

Section 78a, or adopt or established a

new or different plan or plans for

eligible members of the police or fire

deparhnent of the City of San Jose ° ...

"all as [he Council may deem proper and

subject to such conditions, restrictions,

IimitaYions, teams and other provisions

as the Council ma deem pro er,..."

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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Suoportina Evidence: '..

• RJN, Exh. E (California '.,
Assembly Concurrent ',
Resolution No. 17, adopted in I
Assembly Januazy 18, 1961,
approving amendment of
Charter of San JosB to include
Section 78b ("Discretionary
Powers of Council Respecting
Retirement') of Article X).

45. The ballot azgument in favor of 45. Undisputed
Proposition A stated:

"THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! It is good government
to allow the City Counci] to be
responsible for invesfigating problems
and deciding how to solve them. [¶]
THIS AMENDMENT IS SIMPLE!
Leave all the technical details up to your
City Council. They have a staff to assist
them inoluding a very capable City
Attorney."

SUppOYtinff Evidence:

• RJN, Exh. F (Ballot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
to the Sleotors of the City of
San JosB ,April 12, 1960,
including "Argument in Favor
of Pro osition A").

46. As adopted by the voters in 1965, the 46. Undisputed
San 7os8 City Charter states at Section
1500:

Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, far the creation,

PL4INTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED Nu1TERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;

Case No. 1t2CV225926



1

Z establishment and maintenance of a
3 retirement plan or plans for all officers

and employees of the City. Such plan or
4 plans need not be the same for all

officers and employees. Subject to other
5 provisions of this Article, the Council
s may at any time, ar from tame to time,

amend or otherwise change arty
~ retirement plan or plans or adopt or

establish a new or different plan or

S plaru for all or any officers or
employees. "

9

~~ Su000rtine Evidence:

11 • RJN, Exh. G (1965 Charter)
(emphasis added).

12

~ 3 47. As adopted by the voters in 1965, the 47. Undisputed
t4 San Jose City Charter states at Section

1503:

75 Any and all retirement system or
~s systems, existing upon adoption of this

Charter, for the retirement of officers or

17 employees of the City, adopted under

any law or color of any law, including
18 but not limited to those retirement

19 systems established by Parts 1, 2 and 4

of Chapter 9 of Article II of the San Josh
20 Municipal Code, aze hereby confirmed,

validated and declazed legally effective

21 and shall wntinue until otherwise
provided by ordinance.... However,

ZZ subject to other provisions of this

23 
Article, the Council shall at all fimes
have the power and right to repeal or

yp amend any such retirement system or
systems, and to adopt or establish a new

25 or different plan or plans for all or any
offioers or employees, it being the intent

Zs that the foregoing sections of this Article

Z~ shall prevail over the provisions of this
Section."

28
i so
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SUppOCkIRP Evidence:

• RTN, Each. G (1965 Charter).

48. Section 902 of the San Jose City Charter 48. Undisputed
states: "the compensation of all City
appointive officers and employees,
except as otherwise provide in this
Charter, shall be fixed by the Council."

Suouortin¢ Evidence:

• RJN, Exh. A.

49. City Charter section 602 states: "The 49. Undisputed
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance."

SUppOCtlnQ EVldence:

• RJN, Exh. A

50. City Charter secfion 1500 states: 50. Undisputed
"Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for al] officers
and employees of the CiTy."

Su000rtinE Evidence:

•RJN, Exh. A

51. The City Council has enacted some 51. Undisputed
ordinances implementing Measure B.

Supporting Evidence:

• Gurza Decl, Ems. 54, 55

PL4INTIFfS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
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(Federated, Police and Fire

Ordinances).

52. For the Federated Retirement System, 52. Undisputed

the Municipal Code provided in Section

328.340(E): "Upon the request of the
city council or on its own motion, the
boazd may make recommendations to
the city council regazding distribution, if
any, of the supplemental retiree benefit
reserve" to retirees and their survivors.
Further, "[t]he city council, after
consideraUOn of the recommendation of
the boazd, shall determine the
distribution, if any; of the supplemental
benefit reserve to said persons."

Su000rtina Evidence:

• RJN,Exh C.

53. Beginning in 2010, CiTy Council 53. Undisputed
resolutions suspended distribution of
SRBR funds from the Federated
retirement plan for the fiscal years
2010-2011,2011-2012, and 2012-2013.

$Ilpp01'f111P EVIf~0ttC0:

• RJN., Exhs. L, M, N

54. For the Polioe and Fire ReGremen[ 54. Undisputed
System, Municipal Code §3.36.580(D)(5)
stated: "Upon the approval of the
methodology by the City Council, the
Boazd shall make distributions in
accordance with such methodology"

Supportive Evidence:

• RJN., Each. D.

55. In 2002, the City Council adopted 55. Undis uteri

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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Resolution No. 70822, which approved
"The Methodology for the Distribution of
Moneys In the Supplemental Retiree
Benefit Reserve OFThe Police and Fire
Department Retirement Fund:'

.SIIppO[t1IlE EVI(~B~C¢:

• RJN., Exh. N.

56. Beginning in 201 Q the City Council 56. Undisputed
amended the Municipal Code for the
Police and Fire retirement plan to provide
that "[here shall be no distribution during
calendar years 2010, 201 I, 2012 or
during calendar yeaz 2013 ..."
(Municipal Code section 336.580(D)(2)

Supp014t09 EVIdenC¢:

• RJN., Each. D.

57. In 1986 when the City Council 57. Undisputed
authorized the Federated SRBR, and in
2001, when the City Council authorized
the Police and Fire SRBR, the actuaries
reported that the City's two pension
retirement funds were fully funded.

$upp01'hIIE EVIlI¢OCB:

• RJN, Exh. O [November 22,
1985 Letter from Coates,
Herfurth &England, to Edwazd
F. Overton, Retirement and
Benefits Administrator, re:
SB650 Study]; Gurza Dec., Exh
59 [Actuarial Valuation Report,
City of San Jose Police and Fire
Deparhnent Retirement Plan, as
of Tune 30, 2012, at p. 5
(showing plan overfunded at
114.8% as of June 3Q 2001

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
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58. In?A10, 2011, and 2012, the actuaries 58. Undisputed
reported that the City's two pension
funds had unfunded pension liabilities.

Su000rtin¢ Evidence:

• Gurza Dec., ¶ 49, Exhs. 58, 59
[2012 Cheiron reports, Federated
Employees Rerirement System at
p. 6, Police and Fire DepaRment
Retirement Plan at p. 5, tables
showing unfunded pension
liabilities]

59. In 2011, and 2012, the actuaries reported 59. Undisputed
that the CiTy's two pension funds bad
"excess earnings" for the yeaz — as
defined in the Municipal Code — to fund
the SRBR.

Suaportine Evidence:

• Gurza Dec., Erzhs. 44, 45, 46, 47,

48.

Z UnconsHtuflonal Violation Of Due Process. United States ConsHtufion. 5`h And 14'"
Amendments.

(Citythird cause of action)

Issue 7A: San Jose CHarter 61506-A (Empbvee Additional Pension Contribufionsl

There is no hiable issue ae to any material fact and Crose-complainant City is eu6tled to

summary adjudication as a matter of law that San Jose Charter Section 1506-A does not violate the

5~~ or 14`~ amendments to the United States Constitution and does not breach any duty by Defendant

to Plaintiffs. The City Charter may require employees to pay additional pension contributions to

defray pension plan unfunded liabilities. Plaintiffs have no right to the City paying all pension plan

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION ANO ADDITIONAL MATERIAL FACTS;
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~ unfunded ]iabilties.

1. Secfion 1506-A ("C~¢rent Employees")
of Measure B states:

(a) "Current Employees" means employees
of the City of San JosB as of the effective
dace of this Act and who are not covered
under the Tier 2 Plan (Section 8).

(b) Unless they voluntarily opt in to the
Voluntary Election Program ("VEP,"
described herein), Current Employees
shall have their compensation adjusted
through additional reflrement
contributions in increments of 4% of
pensionable pay per yeaz, up to a
ma~cimum of 16%, but not more than
50% of the costs to amortize any pension
unfunded liabilities, except for any
pension unfunded liabilities that may
exist due to Tier 2 benefits in the future.
These confibutions shall be in addition
to employees' normal pension
contributions and contributions towazds
retiree healthcare benefits.

(c) The starting date for an employee's
wmpensation adjustment under this
Section shall be June 23, 2013,
regazdless of whether the VEP has been
unplemented. If the VEP has not been
implemented or any reason, the
compensation adjustments shall apply to
all Current Employees.

(d) The compensation adjustment through
additional employee contribufions for
Clittent Employees shall be calculated
separately for employees in the Police
and Fire Department Refirement Plan
and employees in the Federated City
Employees' Retirement Sys[em.

(e) The compensation adjustment shall be
treated in the same manner as any other
employee contributions. Accordingly,
the voters intend these additional

1. Undisputed

PV+INTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND ~ISPUTEO MATERIAL FACTS IN
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payments to be made on a pre-tazc basis

through payroll deductions pursuanC to '.

applicable Internal Revenue Code

Sections. The addi6onat contributions
shall be subject to withdrawal, return
and redeposit in the same manner as any
other employee contributions.

• Defendants Request for
Judicial Notice ("RJN"), Ems.
B, pp. 4-5 ("Measure B").

2. On or around April 12, 1960, the voters 2. Undisputed
ratified Proposition A, which amended
the San Jose Charter to include Section
78b.

Suapor[ius Evidence:

• RJN, Ems. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San Jose to include
Section 78b ("Disoretionary
Powers of Council Respecting
Retirement') of Article X).

3. Former San Jose Charter Section 78b 3. Disputed as being an incomplete recitation
stated: of the 1961 Charter provision. See response

"AnyUvng in Section 78a of the Charter to to no: 3.

the contrary notwithstanding, the
Council in its discretion may at any
time, or from 6me to time, by ordinance,
amend or otherwise change the
retirement plan established by said
Section 78a or any retirement plan or
laps established ureuant to said

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS:
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1

Z Section 78a, or adopt or established a

3 new or different plan or plans for

eligible members of the police or fire

4 department of the City of San Jose " ...

"all as the Council may deem proper and

5 subject to such conditions, restricrions,

6 limitations, terms and other provisions

as the Council may deem proper;..."

7

g Su000rtina Evidence:

9 • RJN, Sxh. E (California
Assembly Concurrent

10 Resolution No. 17, adopted in
Assembly January 18, 1961,

77 approving amendment of
Charter of San Jose to include

1z Section 786 ("Discretionary

73 Powers of Council Respecting
Retirement' of Article X).

14 4. The ballot argument in favor of 4. Undisputed

15 Proposition A stated:

"THIS AMENDMENT GIVES
~s DISCRETIONARY POWERS TO THE
~~ CITY COUNCIL! It is good government

to allow We City Council to be
~g responsible for investigating problems

and deciding how to solve them. [¶]
79 THIS AMENDMENT IS SIMPLE!

Leave all the technical details up Yo your
Z~ City Council. They have a staff to assist
Z~ them including a very capable City

Attorney."

22

23 Supporting Evidence:

24 • RJN, Exh. F (Balbt Pamphlet
for Charter Amendment —

y5 Proposition A, to be submitted
to the Electors of the City of

26 San Jose , Apol 12, 196Q
2~ including "Argument in Favor

of Pro osi6on A").

28
~s7
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5. As adopted by the voters in 1965, ttte
San Jose City Char[er states at Section
1500:

Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
refirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all
officers and employees. Subject to other
provisions of this Artic/e, the Council
may at any time, arfrom time to time,
amend or otherwise change any
retirement plan or plans or adopt or
establish a new or different plan or
plans for all or any officers or
employees. "

5u000rtin¢ Evidence:

• RJN, Exh. G (1965 CharCer)
(emphasie added).

6. As adopted by the voters in 1965, the
Sau Jose City Charter states at Section
1503:

Any and all retirement system or
systems, existing upon adoption of this
Charter, for the retirement of officers or
employees of the City, adopted under
any ]aw or cobr of any law, including
but not limited to those retirement
systems established by Parts 1, 2 and 4
of Chapter 9 of Article II of the San Jose
Municipal Code, aze hereby confirmed,
validated and declared legally effective
and shall continue until otherwise
provided by ordinance.... However,
subject to other provisions of this
Article, the Council shall at all times

5. Undisputed

6. Undisputed

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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amend airy such retirement system or
systems, and to adopt or estabdish a new
or different plan or plans for all or any
officers or employees, it being the intent
that the foregoeng sections of this Article
shall prevail over the provisions of this
Section.°

Su000rtina Evidence:

• RJN, Exh. G (1965 Charter)
(emphasis added).

7. Section 902 of the San Sose City Charter 7. Undisputed
states: "the compensation of all City
appointive officers and employees,
except as otherwise provided in this
ChaReq shall be fixed by the Council."

SUpp01'[II1Y Evidence:

• RJN, Exh. A.

8. City Charter section 602 states: "The 8. Undisputed
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinanoe:'

Supp01'tlnp $Vif1¢nC¢:

• R,TN, Exh. A

9. City ChaRer section 1500 states: 9. Undisputed
"Except as hereinaRer otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the crearion,
establishment and maintenance of a
rerirement plan or plans for all officers
and employees of the City."

Su ortin Evidence:

PLP,INTIFFS' RESPONSE TO SEPARATE STATEMENT OF UN~ISPUTEO FACTS AND DISPUTED MATERIAL FACTS IN
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•RJN, Exh. A

10. The City Council has enacted some 10. Undisputed
ordinances implementing Measure B.

Su000rtin2 Evidence: '~..

• Gurza Decl, Exhs. 54, 55 ~',
(Federated, Police and Fire ~
Ordinances).

1 ] . In Z01 Q a Coalition of City unions ll . Undisputed
made a proposal to the City which
stated:

5.1.2. Addirional Retirement
Contribution.

Effective June 27, 2010 through
June 28, 2011, all employees
will make additional retirement
contributions in an amount
equivalent to 10% of total
compensation effective June 27,
2010. The amounts so
contributed will be applied to
subsidize and thus reduce the
prior service contributions that
the City would otherwise be
required to make. The parties
specifically understand that this
agreement neither alters nor
conflicts with the City Charter
Section 1505(c) because under
this agreement, employees will
be subsidizing the City's
Secrion 1505(c) required
contribution.

Suoaortin2 Evidence:

• Gurza Dec.,¶¶ 16-19, Exh. 2.

12. Other union proposals, including 12. Disputed. The addifional contribution was
proposals by the SJPOA and IAFF, also "to reduce the contributions that the Cit
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proposed that employees would pay
addiUOnal pension contributions to
defray pension plan unfunded pension
IiabiliGes.

Su000rtin¢ Evidence:

• Gurza Dec.,¶17, 18, Exhs. 3-6.

would otherwise be required to make for the
pension unfunded liabiliTy." Gurza Dec.
Exhs 3 & 17, p. Gurza 262.

'~,

13. For the period 2010-2011, the following 13. Disputed. The additional contriburions were ~
six unions agreed that their members "to be applied to reduce the contribution that
would pay additional ongoing and one the City would otherwise be required to
time employee pension confributions, make." Gurza Dec. Exh. 11, p. Gurza 148.
and accept wage reductions, totaling
approximately 10°/a during fiscal year
2010-2011 to be used to defray pension
plan unfunded liabiliries (except the
POA agreed only to a 5.25%. one time
additional pension contribution):

• Association of Engineers and
Architects (AEA) (plaintiff Mukhaz is
president),

Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp ie president)

• City Association of
Management Personnel (CAMP)

International Brotherhood of
Electrical Workers, Local 332
(IBEW)

• International Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in the Harris case)

San Jose Police Officers
Association (plaintiff in the SJPOA
case).

SUpp01'hOQ EVId¢nCe:

• Gurza Dec.,¶¶ 6, 24, Ems. 11, 15,
17, 23, 25, 29.

14. For the period 2010-2011, the following 14. Undisputed
unions either agreed to a wage reduction

PL4INTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNOISPUTEO FACTS AND DISPUTED MATERIAL FACTS IN
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Z or the City imposed a wage reducfion:

3
--Association of Building, Mechanical

4 and Electric Inspectors (ABMEI)
--Associafion of Legal Professionals

5 (ALP).
s --Executive Management and

Professional Employees (Unit 99), and
7 other unrepresented employees.

B Suapor[ina Evidence:

9 • Gurza Dec.,¶25, Exhs. 9, 13, 32,
33.

10

7~ 15. The 2010-2011 Agreement MOA 15. Undisputed
between the City and AEA, states at

q2 Section 10.1.1:

13 pn-Goine Additional Retirement
14 Contributions. Effective June 27, 201Q

all employees who aze members of the

15 Federated CiTy Employees' Retirement
System will make additional retirement

~ s contributions in the amount of 7.30% of
pensionable compensation, and the

~ ~ amounts so contributed will be applied
~ e to reduce the contributions [hat the City

would otherwise be required to make for
19 the pension unfunded liability, which is

defined as all costs in both the regulaz
Z~ retirement fund and the cost-of-living
21 fund, except current service normal costs

in those funds. This additional employee

ZZ refirement contribution would be in
addition to the employee retirement

23 conhibution rates that have been
approved by the Federated City

24 Employees' Retirement System Boazd.

25 
The intent of ffiis additional retirement
contribution by employees is to reduce

yg the City's required pension retirement
contribution rate by a commensurate

27 730%of pensionable compensation, as
illustrated below .. .

28
1]2
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SI1pp0l'flnE EViI]¢nC¢:

• Gurza Dec.,¶27, Each, 11.

16. The 2010-2011 MOA be[wee~ the City 16. Undisputed
and AEA, also agreed to employees
making an additional one time pension
contribution "in the amo~mt of 3.53% of
pensionable compensation, and the
amounts so wntribu[ed will be applied
to reduce the conhiburions that the City
would otherwise be required to make
during that 6me period for Che pension
unfianded liability...." (Section 10.1.2)

Suoportlna Evidence:

• Gurza Dec.,¶28, Exh, 11.

17. The 2010-2011 MOA between the City 17. Undisputed
and AEA stated in connection with
employees paying additional pension
contributions: "The parties understand
that in order to implement this
provision, an amendment must be made
[o the Federated City Employees'
Retirement System that requires an
ordinance amending the San Jose
Municipal Code." (Id. at Section
10.1.4))

Suppo~tlllE EVI(~¢11C¢:

• Gurza Dec,¶27, Exh, 11

18. The City's 2010-201 I agreements with 18. Undisputed
Che following unions stated in
connection with employees paying
additional pension contributions "The
parties understand that in order to
implement this provision, an amendment
muat be made to the Federated
Employees' Retirement System that
r uires an ordinance amendin the San

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;

Case No. 112CV225926



z

3

4

5

6

7

8

9

10

17

72

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Jose Municipal Lode" or "1'he parties
undersCand that in older to implement
this provision, an amendment must be
made to the Police and Fire Department
Retirement Plan that requires an
ordinance amending the san Jose
Municipal Code."

• Association of Engineers and
Arohitects (AEA) (plaintiffMukhar is
president),

• Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

City Association of
Management Personnel (CAMP)

• International Brotherhood of
Elechical Workers, Local 332
(IBEW)

• Intema6onal Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in the Harris case)

• San Jose Police Officers
Association (plaintiff in the SJPOA
case).

Su000rtina Evidence:

• Gurza Dec.,¶¶ 6, 28, Exhs. 1 I,
15, 17, 23, 25, 29.

19. In 20] I, the City reached agreements 19. Undisputed
with the following unions for their
members ro accept an approximate 10%
wage reduction for the period 2011-
2012:
• Association of Engineers and

Architects (AEA) (plaintiffMukhaz is
president),

• Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

City Association of
Management Personnel (CAMP)

international Brotherhood of

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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Electrical Workers, Loca1332 '..
(IBEW)
Intema6onal Union of Operating

Engineers, Local No. 3 (represenfing
plaintiffs in the Hu'ris case)

• San Josh Police Officers
Association (plaintdff in the S7POA
case).

• International AssooiaGon of
Firefighters, Local 230;

SuppOl'tlII¢ EVldeuCe:

• Gurza Dec., ¶30, Exhs.
10, 12, 14, 16, 18, 20, 22, 24, 26,
28, 30, 31, 34.

20. In 2011, the City imposed a Last, Best 20. Undisputed
and Final Offer on plaintiff AFSCME
for an approximate 12%wage reduction
for the period 2011-2012.

Su000rtina Evidence:

• Gurza Dec., ¶ 26, Exhs. 20, 28

21. For Federated employees, the Municipal 21. Undisputed
Code provides: "Notwithstanding any
other provisions of this Part 6 or of
Chapter 3.44, members of this system
shall make such additional retirement
contributions as maybe required by
resolution adopted by the ciCy council or
by executed a~'eement with a
recognized bargaining unit ° (Municipal
Code 328.755)

Suuportina Evidence:

• RJN, Exh. C, (Municipal Code,
Cha ter 3.28).
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22. Under the Municipal Code for Police 22. Undisputed
and Fire Plan employees.

Police and Fire Plan employees
not subject to interest arbitration, "shall
make such additional retirement
conMbutions as may be required by
resolution adopted by the city council or
by executed agreement with a
recognized bazgaining unit" (Municipal
Code 3.36.1525(A).)

• Police and Fire Plan employees
subject to interest arbitration, "sLell
make such additional retirement
contributions for fiscal yeazs 2010-201 I
as may be required by executed
agreement with a recognized bazgaining
unit or binding order of arbitration."
(Municipal Code 336.1525(B).)

$Upp01"llll£ EVIf~BLCO:

• RJN, Exh. D, (Municipal Code,
Cha ter 336).

Issue 7B: San Jase Charter $1512-A (Employee Retiree Healthcare Contributions)

These is no triable issue as to any material fact and Cross-complainant City is en6Ued to

summary adjudicaflon as a matter of law that San Jose ChaRer Section 1512-A does not violate the

5~' or 14th amendments to the United States Constitution and does not breach any duty by Defendant

to Plaintiffs. The City Charter may require employees to pay towards the unfunded liabilities

required W fund their retiree healthcaze benefits. Employees have no ri ft to the City paying for

unfunded liabilities.

PL4INTIFFS" RESPONSt I U StYHW11 t S IA I tMtN I Ut UNUISYU I tU FHG 18 PNU UISPUTE~ MHTERIAI FACTS IN

OPPOSITION TO DEFENDANT'S MOTION POR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL (ACTS;

Case No. 1~2CV225926

ns



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

77

18

19

20

27

22

23

24

25

26

27

26

wnMbute a minimum of 50% of the cost

of retiree healthcaze, including both

normal cost and unfunded liabilities."

Su000rtine Evidence:

• RJN, Exh. B.

~,

24. On or azound April 12, 1960, the voters 24. Undisputed
ratified Proposition A, which amended
the San Jose Charter to include Section
78b.

Suuoortin¢ Evidence:

• RJN, Bxh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly Januazy 18, 1961,
approving amendment of
Charter of San Jose to include
Section 78b ("Discretionary
Powers of Council Respecting
RetiremenP') of Article X).

25. Former San Jose Charter Secfion 78b 25. Disputed as being an incomplete recitafion
stated: of the 1961 Charter provision. See response

"Mything in Section 78a of the Charter to to no. 3.

the contrary notwithstanding, the
Council in its disccekon may at any
time, or from time to time, by ordinance,
amend or otherwise change the
retirement plan established by said
Section 78a or any retirement plan or
plans established pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
departrnent of the City of San JosB " ...
"all as the Council may deem proper and
sub'ect to such wnditions, restrictions,

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT Of UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADOITIONAI MATERIAL FACTS;
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limitations, terms and other provisions

as the Council may deem proper;..."

SUpg01'kiDP EVI(lence:

• RJN, Exh. E (California ~,
Assembly Concurrent
Resolution No. 17, adopted in
Assembly Januazy 18, 1961, '.
approving amendment of
Charter of San Jose to include
Section 786 ("Discretionazy
Powers of Council Respecting
Retirement') oP Article X).

26. The ballot az6wnent in favor of - 26. Undisputed
Proposition A stated:

"THIS AMENDMENT GNES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! It is good government
to allow the City Council to be
responsible for investigating problems
and deciding how to solve them. [¶]
THIS AMENDMENT IS SIMPLE!
Leave all the technical details up to your
City Council. They have a staffto aeaist
them including a very capable City
Attorney."

SuoaorHna Evidence:

• WN, Exh. F (Ballot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
to the Electors of the City of
San Jose ,April 12, 1960,
including "Argument in Favor
of Pro osifion A").

27. As adopted by the voters in 1965, the 27. Undisputed
San 7os~ City Charter states at Section
1500:

Exce t as hereinafter otherwise

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTES MATERIAL FACTS IN
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provided, the Council shall provide, by

ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all
officers and employees. Subject to other
provisions of this Article, the Council
may at any time, or from tome [o time,
amend or otherwise change any
retirement plan or plans or adopt or
establish a new or different plan or
plans far all or any officers ar
employees. "

Suoportine Evidence:

• R7N, Exh. G (1965 Charter)
(emphasis added).

28. As adopted by the voters in 1965, the
Sau Jose City Charter states at Section
1503:

Any and all reflrement system or
systems, existing upon adoption of this
Charter, for the retirement of officers or
employees of the City, adopted under
any law or color of any law, including
but not limited to those reCirement
systems established by Parts I, 2 and 4
of Chapter 9 of Article II of the San Jose
Municipal Code, aze hereby confirmed,
validated and declazed legally effective
and shall continue until otherwise
provided by ordinance.... However,
subject to other provisions of this
Article, the Counci] shall at all times
have the power and right to repeal or
amend any such retirement system or
systems, and to adopt or establish a new
or different plan or plans for all or any
officers or employees, it being the intent
that the foreeoine sections of this Article

28. Undisputed
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shall prevail over the provisions of this
Section."

Supporting Evidence:

• RJN, Each. G (1965 Charter).

29. Section 902 of the San Jose City Charter 29. Undisputed
states: °`the compensafion of all City
appoinfive officers and employees,
except as otherwise provide in this
Ckiarter, shall be fixed by the Council."

Su000rtine Evidence:

• RJN, Each. A.

30. City Charter section 602 states: "The 30. Undisputed
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance."

Supportive Evidence:

• RJN, Exh. A

31. City Charter section 1500 states: 31. Undisputed
"Except as hereinafter otherwise -
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City."

Suoportina Evidence:

•RJN, Each. A

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MHTERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMPRV ADJUDICATION AND ADDITIONAL MATERIAL FACTS;

Case Nn 112CV225926



7

2

3

4

5

6

7

8

8

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

32. The City Council has enacted some 32. Undisputed
ordinances implementing Measure B.

Suaoortina Evidence:

• Gurza Decl, Exhs. 54, 55
(Federated, Police and Fire
Ordinances).

33. Municipal Code §328.385(C) provides: 33. Undisputed

"Contributions For other medical benefits
shall be made by the City and the
members in the ratio ofone-to-one."

Su000rtiu¢ Evidence:

• RJN, Exh. C.

34. Municipal Code §3.36.575(D) provides: 34. Undisputed

"Contributions for other benefits
provided through the medical benefits
account shall be made by the city and the
members on the ratio ofone-to-one."

Suoportina Evidence:

• RJN, Each. D.

35. In 2007, City staff submitted a 35. Undisputed
memorandum to the City Counoil,
attaching acNazial reports, concerning
the GASB standards For Other Poet-
Employment Benefits.

Supporfina Evidence:

• Gurza Dec., ¶¶ 35-37, Exhs. 36,
37, 38.

36. Beginning in 2009, the City reached 36. Undisputed
a Bement with the followin Cit

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN

OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY ADJUDICATION AND ADDITIONAL MATERIAL FACTS;
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1

Z unions for employees to make annual
amtributions, increasing incrementally

3 each yeaz, to fund up to 50% of the
unfunded liabilities of retiree healthcare

4 costs.

5 --Association of Building, Mechanical
6 and Elechical Inspectors (ABMEI),

--Association of Engineers and
~ ArcMtects, IFPTE Loca121 (AEA Units

41/42 and 43),
--Association of Maintenance

8 Supervisory Personnel (AMSP),
--City Association of Management

9 Personnel (CAMP),
--International Brotherhood of Electrical

~~ Workers, Local No. 332 (IBEW);
~~ —Municipal Employees' Federafion,

AFSCME Local 101 (MEF)
12 --Confidential Employees Association,

AFSCME Local 101 (CEO);
--International Association of

13 Firefighters, Loca1230;
--San Jose Police Officers Association.

14

15
Sunportina Evidence:

16 ~ Gurza Dec. ¶¶39, Ems. 21, 39,

~~ 40, 41.

~$ 37. The CiTy's agreement with AEA stated: 37. Undisputed

The City and Employee Organization
19 agree to fransition from the current
Za partial pre-funding of retiree medical

and dental healEhcare benefits (refeued
to as the "policy method') to prefunding

Z~ of the full Mnual Required
Contribution (ARC) for the retiree

22 healthcare plan (`Plad'). The transition
shall be accomplished by phasing into

23 fully funding the ARC over a period of
five (5) yeazs beginning June 28, 2009.

24 The Plan's initial unfunded retiree
healthcaze liability shall be fully

z5 amortized over a thirty yeaz period so
that it shall be paid by June 30, 2039

26 (closed amortization).....The CiTy and
Plan members (active employees) shall

27 contribute to funding the ARC in the
ratio cunentl rovided under Section

26
ie2
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3.28380(C)(I) and (3) of the San Jose
Municipal Code. Specifically,
contributions for retiree medical benefits
shall be made by the City and members
in the ratio of one-W-one. Conhibutions
for retiree dental benefits shall be made
by the City and members in the ratio of
eight-to-three.....The Municipal Code
and/or applicable plan documents shall
be amended in accordance with the
above.

$llDpOl'LIIIE EVId¢IICC:

• Gurza Dec. ¶ 32 Each. 40, AEA,
Section 12.1.

38. The AEA ageement further stated: 38. Undisputed

The payments of the full ARC were to
be phased in incrementally but: "[B]y
the end of the five yeaz phas~in, [he
City and plan members shall be
contributing the full Annual Required
Conhibu6on in the ratio currently
provided under Section 328.380 (C) (I)
and (3) of the San JosB Municipal
Code."

SUpp07fiRE Evidence:

• Gurza Decl., ¶ 41, Exh. 39,
AEA, § 12.3.

39. The provisions from the AEA agreement 39. Undisputed
on payments towazds the full ARC is the
same or substantially similaz to the text
in City agreements with the following
unions:

Association of Building, Mechanical
and Elechical Inspectors (ABMEI),
Association of Engineers and Architects,
IFPTE Looa121 (AEA Unite 41 /42 and
43), Association of Maintenance
Supervisory Personnel (AMSP), CiTy
Association of Management Personnel
CAMP International Brotherhood of

PLAINTIFFS' RESPONSE TO SEPAR4TE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
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Electrical Workers, Local No. 332
(IBEX; Municipal Employees'
Federation, AFSCME Local 101 (MEF);
Confidential Employees Association,
AFSCME Local 101 (CEO).

$Upp01'GIIP EVIf~0RC0:

Gurza Dec., ¶ 43, Exhs. 39, 4Q
41.

40. The SJPOA and Firefighters agreements 40. Undisputed
on payment of the ARC cap the
contribution towazds paying the full
ARC at 10% of pensionable pay and
provide for meet and confer and dispute
resolution procedures for amounts over
that percentage.

SUppOYfinQ EVidenOe:

• Gurza Dec., ¶ 44, Exhs.
21 [Firefighters], Each.
41 [SJPOA].

41. In a Laet, BesC and Final Offer, the City 41. Undisputed
imposed upon OE#3 the requirement
that its members make increased
contributions, incrementally, towazds
paying the full ARC.

$llpp01'flRQ EVI(~QIIC¢:

• Gurza Dec., ¶43, Exh. 42, 43

Issue 7C: San Jose ChaKer $1511-A (Suootemental Retiree Benefit Reservel

There is no h'iable issue as to any material fact and Cross-complainant City is entitled to

summary adjudication as a matter of law that San Jose Charter Section 1511-A does not violate the
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Soh or 14~' amendments to the United States Constitution and does not breach any duty by Defendant

to Plaintiffs. The Supplemental Retiree Benefit Reserve was a discretionary benefit. Plaintiffs have

no right to paymenEs from or continuaGou of the SRBR.

42. Section 1511-A ("Supplemental 42. Undisputed
Payments to Retirees") of Measure B
states:

i
The Supplemental Retiree Benefit Reserve ',
("BABA° shall be disconrinued, and the
assets returned to the appropriate
retirement trust fund. Any supplemental
payments to retirees in addition to the
benefits authorized herein shall not be
funded from plan assets.

SUppOCting EVId¢nce:

• RJN, Ems. B.

43. On or azound April 12, 1960, the voters 43. Undisputed
ratified Proposition A, which amended
the San 7os~ Charter to include SeoNon
78b.

Su000rtina Evidence:

• R/N, Ems. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San Jose to include
Section 78b ("Discretionary
Powers of Council Respecting
RetiremenP') of Article X).

44. Former San Jose Charter Section 78b 44. Disputed as being an incomplete recitation
stated: of the 1961 Charter provision. See response

"Anything in Section 78a of the Charter to
to no. 3.

the contra notwithstandin ,the

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIAL FACTS IN
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Council in its discretion may at any
time, or from time to rime, by ordinance,
amend or otherwise change the
retirement plan established by said
Section 78a or any retirement plan or
plans established pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
department of the City of San Jose " ...
"all as the Council may deem proper and
subject to such conditions, restrictions,
limitations, teems and other provisions
as the Council may deem proper;..."

Supporting Evidence:

• RJN, Ez:h. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly Januazy 18, 1961,
approving amendment of
Charter of San Jose to include
Section 78b ("Discretionary
Powers of Council Respecting
Retirement') of Article X).

45. The ballot argument in favor of 45. Undisputed
Proposition A stated:

"THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE
CITY COUNCIL! It is good government
to allow the City Council to be
responsible for investigating problems
and deciding how to solve them. [¶]
THIS AMENDMENT IS SIMPLE!
Leave all the technical details up to your
City Council. They have a staff W assist
them including a very capable City
Attorney."

Su ortin Evidence:
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• RJN; Each. F (Ballot Pamphlet
for Charter Amendment —
Proposition A, to be submitted
W the Electors of the City of
San Jose , Apol 12, 196Q
including "Argwnent in Favoc
of Pro osikon A" .

46. As adopted by the voters in 1965, the 46. Undisputed
San Jose City Charter states at Section
1500:

Except as hereinafter otherwise
provided, [he Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for all
officers and employees. Subject to other
provisions afthis Article, the Council
may at any time, or from time to tame,
amend or otherwise chmige any
retirement pdan or pdans or adopt ar
establish a new or d~erentplan or
plans for all or any officers or
employees. "

SunoorHn¢ Evidence:

• RJN, Sxh. G (1965 Charter)
(emphasis added).

47. As adopted by the esters in 1965, the 47. Undisputed
San Josh City Charter states at SecGOn
1503:

Any and all retirement system or
systems, exisring upon adoption of this
Charter, for the retirement of officers or

employees of the City, adopted under
any law or color of any law, including
but not limited to those retirement
systems established by Parts 1, 2 and 4

of Cha ter 9 of Article II of the San 7os~
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Municipal Code, aze hereby confirmed,
validated and declared legally effective
and shall continue until otherwise
provided by ordinance.... However,
subject to other provisions of this
Article, the Council shall at all times
have the power and right to repeal or
amend any such retirement system or
systems, and to adopt or establish a new
or different plan or plans for all or any
officers or employees, it being the intent
that the foregoing sections of this Article
shall prevail over the provisions of this
Section."

Su000rting Evidence:

• R7N, Exh. G (1965 Charter).

4S. Section 902 of the San Jose City Charter 48. Undisputed
states: "the compensation of all City
appointive officers and employees,
except as otherwise provide in this
Charfer, shall be fixed by the Council."

Supportin¢ Evidence:

• RJN, Ems. A.

49. City Charter section 602 states: "The 49. Undisputed
following acts of the Council shall be by
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance."

Suaaor[ina Evidence:

• RJN, Exh. A

50. City Charter section 1500 states: 50. Undisputed
"Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishment and maintenance of a

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UNDISPUTED FACTS AND DISPUTED MATERIHL FACTS IN
OPPOSITION TO DEFENDANT'S MOTION FOR SUMNUIRV ADJUDICATION AND ADDITIONAL MHTERIAL FACTS;
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retirement plan or plans for all officers
and employees of the City."

•RJN, Erzh. A

51. The City Counci] has enacted some 51. Undisputed
ordinances implementing Measure B.

Su000rtine Evidence:

• Gurza Decl, Exhs. 54, 55
(Federated, Police and Fire
Ordinances).

52. For the Federated Retirement System, 52. Undisputed
the Municipal Code provided in Section
3.28340(E): "Upon the request of the
city council or on its own motion, the
board may make recommendations to
the city council regarding dishibu6on, if
any, of the supplemental retiree bene&t
reserve" to retirees and their swvivors.
Further, °[t]he city council, after
consideration of the recommendation of
the board, shall determine the
distribution, if any, of the supplemental
benefit reserve to said persons."

Supp01'tillg Evidence:

• RJN, Erh. C.

53. Beginning in 2010, City Council 53. Undisputed
resolutions suspended distribution of
SRBR funds from the Federated
retirement plan for the fiscal years
2010-2011, 201 I-2012, and 2012-2013.

Su ortin Evidence:
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• RJN., Eshs. L, M, N

54. For the Police and Fire Retirement 54. Undisputed
System, Municipal Code §3.36.580(D)(5)
stated: "Upon the approval of the
methodology by the City Council, the
Boazd shall make distributions in
accordance with such methodology"

.SLLppOItI11E EVI(~Btl00:

• RIN., Ems. D.

55. In 2002, the City Council adopted 55. Undisputed.
Resolution No. 70822, which approved
"The Methodology for the Distribution of
Moneys In the Supplemental Retiree
Benefit Reserve Of The Police and Fire
Department Retirement Fund."

Suaoorfin2 Evidence:

• RJN., Exh. N.

56. Beginning in 2010, the City Council 56. Undisputed
amended the Municipal Code for the
Police and Fire refirement plan to provide
that "there shall be no distriburion during
calendar yeazs 2010, 20] 1, 2012 or
during calendar yeaz 2013..."
(Municipal Code section 336.580(D)(2)

Su000rtin¢ Evidence:

• RJN., Exh. D.

57. In 1986 when the City Council 57. Undisputed
authorized the Federated SRBR, and in
2001, when the City Council authorized
the Police and Fire SRBR, the actuaries
reported that the City's two pension
rerirement funds were fully funded.
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Su000rtine Evidence:

• RJN, Exh. O [November 22,
1985 Letter from Coates,
Herfiuth &England, to Edwazd
F. Overton, Retirement and
Benefits Administrator, re:
SB650 Study]; Gurza Dec., Exh
59 [Actuarial Valuation Repor[,
City of San Jose Police and Fire
Department Retirement Plan, as
of June 3Q 2012, at p. 5
(showing plan overfunded at
114.8% as of June 30, 2001 ]

58. In 2010, 2011, and 2012, the actuaries 58. Undisputed
reported that the City's two pension
funds had unfunded pension liabilities.

Sllpp01'tIRE EVld¢IlCC:

• Gurza Dec., ¶ 49, Exhs. 58, 59
[2012 Cheiron reports, Federated
Employees Retirement System at
p. 6, Police and Fire Deparhnent
Retirement Plan at p. 5, Yables
showing unfunded pension
liabilities]

59. In 2011, and 2012, the actuaries reported 59. Undisputed
trtat the CiTy's two pension funds had
"excess earnings" for the year — as
defined in the Municipal Code — ro fund
the SRBR.

$LLppOYhllfl EVI(~BIICC:

• Gurza Dec., Exhs. 44, 45, 46, 47,
48.

PLAINTIFFS' RESPONSE TO SEPARATE STATEMENT OF UN~ISPUTEO FACTS AND DISPUTED MATERIAL FACTS IN
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2
1. On June 5, 1997 in an interest azbitration

3 proceeding between IAFF Loca1230 and the
City, George Rios of the San Jose City

4 Attorney's office made the following
statements concerning the 1961 Police and

5 Fire Department Pension Plan:

6 "Just a word or two about the Police and
Fire Department Retirement Plan.

7
The existing plan is an excellent retirement

8 plan for its members. It is a defined benefit
plan, which means that the benefits will be

9 given to the employees.

70 It will be given to the employees even if
fhe amount of money that is contributed by

71 the City or the employees is not enough and is
not available at the time that the benefits must

12 be paid. The City will cover those costs if, in
fact, that were to happen, and hopefiilly that

13 never will happen.

14 The plan specifically provides that with
regard to prior service costs, if there is a new

15 benefit 'anted, and that there is a prior
service cost with regazd to that benefit, that

16 the City must pay the prior service cost 100
percenC

17
The City is required to pay at least eight-

18 elevenths of all current service contributions.

19 ReCirement benefits are not like other
benefits. They aze not like wages. They are

20 not like increased sick leave. They aze not
like increased vacation days or uniform

21 allowance, and they are not like those
benefits, because retirement benefits, once

22 given, oan never be taken way (sic). ThaPs
not quite absolutely true, because there aze

23 some ways to take them way (sic), but you
can take them away only if give (sic) a

24 compazable benefit.

25 So once a benefit comes into the
retirement plant, it becomes a benefit, then

26 iYs there, or you're going to have to give
them something else in reriun later on thaYs

27 compazable to that, so for all practical
u oses, iYs there forever."

28
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.SLLppO[t111Y EVIf~0RC8:

• Declaration of Christopher E.
PlaUen, Pazagraph 2 and 3,
Eachibit 1.

2. In the same interest arbitration, Mr. Rios also 2.
filed the Ciry's Opening Brief stating:

"Unlike other benefits, such as salary
(which maybe linked to inflation or the
consumer price index), retirement benefits in
a defined benefit plan aze not subject to the
fluctuating economy.. Once a retirement
benefit has been installed in the refirement
plan, the employee who meets the eligibility
requirement has a vested right in the benefit
upon retirement and it generally cannot be
removed from the plan unless a benefit of
equial or greater value is given. Betts v.
Boazd of Administration (1977) 21 Ca1.3d
859; Valdes v. Corev (1983) 139 Cal.App3d
773 "

$LLpp01'fIDE EVIdCI1C0:

• Declaration of Cluistopha E.
PlatCen, Paragraph 4, Exhibit 2.

3. Mr. Rios also states in his Closing Brief in the 3.
same azbitration:

"The City is obligated to the huge risk of
this defined benefit plan and being solely
responsible for prior service costs..."

$IIppOCtIDE EVIfiC~CC:

• Declaration of Christopher E.
Platten, Paragraph 5, Exhibit 3.

4. Mr. Rios, in a subsequent brief, after the panel 4.
awazded ita decisions sCaCed:

"Under the Plan, benefits are funded by
contributions from both the City and the
members. Member contributions (excluding
those for medical coverage) consist solely of
`current service' costs; City contributions
consist of ̀current service' costs and also
`prior service' costs. Section 336.1520 of the
San Jose Munici al Code rovides that

193
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`current service' costs `shall not include any
amount required to make up any deficit
resulting from the fact that previous rates of
contribution made by the City and members
were inadequate to fund benefits attributed to
service rendered by such members prior to the
date of any change of rates, ....' CosCs
related to service rendered prior to the date of
any contribution rates changes aze allocated to
`prior service' costs which are borne entirely
by the City (San Jose Municipal Code Section
336.1550)."

SuDP0l41IIE EVid¢nC¢:

• Declaration of Christopher E.
Platten, Pazagraph 6, E~ibit 4.

5. On June 5, 2007 in that same interest 5.
arbih~ation, Alex Gurza, DirecEor of Employee
Relafions explains what the SRBR fund (part
of the pension plan) was, and concluded by
stating "so that is an additional benefit tttat
our pension provides and it was added in
2001.

Mr. Gurza also confirmed that the City
was the guarantor of the pension fund
benefits.

Su000rtina Evidence:
• Declaration of Christopher E.

Platten, Paragraph 7,.Exhibit 5.

6. On December 1, 1990 in an interest 6.
arbitration the POA and IAFF Loca1230 and
the City, Steveu T Itelson, a consulting
actuary to the San Jose Police and Rice
Retirement Boazd since 1983 presented the
fallowing testimony:

Q. "There has been some discussion here,
which you inay be able to improve upon, as to
the rario of conk-ibutions be[weeu the City
and the employees and other factors that
somehow determine what the ultimate rates
are by the City and the employees. First, will
you describe Che 8-to3 ratio? What ie it and
how does it work?

Asa
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A. The interpretation of the City Code that
we were given that "current service cosy'
meant the cost of the Plan for new employees
or new participants, and that cost was split in
a 8-to 3 ratio. But contributions at that level
in the future, together with the asseYS at thaC
point in time, would not cover the cost of all
the benefits. This is the so called unfunded
liability. Whether it is called US VP or UAL
or some other actuarial term, the City is fully
responsible under the Code for payment of
tkiat unfunded liability."

SUpp01'LI11E EVIdCIICC:
• Declaration of Christopher E.

Platter, Pazagraph 8, Exhibit 6.

Z In 2011, IAFF Loca123Q Loca121 and OE 7.
Local sustained 10%a reduction of pay for two
years.

Suaoortin¢ Evidence:
• Declazation of Christopher E.

Platteq Pazagraph 9.

8. Since 1983, there have been no modificafions 8.
in either the Federated City Employees
Retirement Plan and the Police and Fire
Department Retirement Plau that increased
employee contributions or decreased pension
benefits other than those resulting from the
meet and wnfer negotiations with employee
unions pursuant to the Meyers-Milias-Brown
Act.

SUpp01'aIIE Evidence:
• Declazation of Christopher E.

Platter, Pazagaph 10;
Declazation of Ken Heredia ,
Pazagraph 6.

9. In a Memorandum which was distributed to 9.
City employees, Leslie R. White, City
Manager stated:

"When the cost of providing (pension)
benefits goes up and the benefits must be paid
for, the City pays 100% of the unfunded
liabilit the amount not covered b

795
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Sunoortine Evidence:
• Declaration of Christopher E.

Platten, Paragraph 11, Exhibit 7.

CiTy Manager made the following statement
in a memo distributed to City employees:
Because San Jose's retiree healthcaze benefits
are part of the City's retirement plans, the
retiree healthcaze benefits can be considered a
"vested benefit similaz to the pension benefit
iCSel£"

SuaooHine Evidence:
• Declazation of Randy Sekany

¶3, Exhibit 1:

description of the Police and Fire Departure
in its recruitment brochures.

Sunnortine Evidence:
• Declaration of Randy Sekany

¶4, Exhibit 2.

through its City Attorney filed an amicus
curiae brief in Claypool v. Wilson, District
Court of Appeal, Third DisViot, 3 CIV
COl 1580 in which the City Attorney argued
that pension plans (and the funds thereof
were vested and protected from impairment.

Su000Hine Evidence:
RJNNo.1,pp.8-10

IAFF Loca1230 or IFPTE Local 21 over the
terms and conditions of Measure B.

Suouortine Evidence:
Declazation of Christopher E.
Platten, Paragraph 12; R7N No.
2.
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