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Attorneys for Plaintiffs and Cross-Defendants Robert Sapien,
Mary Kathleen McCarthy, Than Ho, Randy Sekany,
Ken Heredia, Teresa Harris, Jon Reger, Moses Serrano,
John Mukhar, Dale Dapp, James Atkins, William Buffington
and Kirk Pennington

IN THE SUPERIOR COURT FOR THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF SANTA CLARA
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14 SAN JOSE POLICE OFFICERS' ASSOCIATION,
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IS

16 ~

17

~$ CITY OF SAN JOSE AND BOARD OF
ADMINISTRATION FOR THE POLICE AND FIRE

19 DEPARTMENT RETIREMENT PLAN OF CITY OF
SAN JOSE,
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Defendants.
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AND CONSOLIDATED ACTIONS
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Case No. 1-12-CV-225926

(and Consolidated Actions 1-12-CV-
225928,1-12-CV-226570,1-12-CV-
226574,and 1-12-CV-227864)

REQUEST FOR JUDICIAL NOTICE IN
OPPOSITION TO MOTION FOR
SUMMARY ADJUDICATION OF ISSUES

Date: June 7,2013
Time: 9:00 a.m.
Dept: 2
Judge: Hon. Patricia M. Lucas

TriaiDate: Jury 22, 2013

REQUEST FOR JUDICIAL NOTICE IN OPPOSITION TO MOTION FOR SUMMARY ADJUDICATION OF ISSUES; Case
No. 742-CV-225926



1 Pursuant to the provisions of Sections 452 and 453 of the Evidence Code, Plaintiffs

2 and Cross-Defendants Robert Sapien, et al., (Case No. 1-12-CV-225928), Teresa Harris,

g et al., (Case No. 1-12-CV-226570) and John Mukhar, et al., (Case No. 1-12-CV-226574)

q request that the court take judicial notice of the of:

5 1. The Amicus Curiae Brief filed on behalf of San Jose Police and Fire

6 Department Plan by the San Jose City Attorney in the Appellate case of Claypool v.

~ Wilson, Third Appellate District CouR of Appeal, No. 3 Civ. C011580, attached as Exhibit 1.

g 2. The Pubic Employment Relations Board Complaint, Case No. SF-CE-969-M

y dated March S, 2013, attached as Exhibit 2.

l0 3. The Order Granting Defendants Motion For Summary Judgment And

li Denying As Moot Plaintiff's Motion For Summary Adjudication in Retired Employees

IZ Association of Orange County, Inc. v. County of Orange, United States District Court,

13 Central District, Case No. SACV 07-1301 AG, attached as Exhibit 3.

14 4. Plaintiffs Notice Of Appeal From Judgment In Favor Of Defendant; Notice Of

~5 Related Case in Retired Employees Association of Orange County v. County of Orange,

16 United States District Court Central District, Case No. SACV 07-1301 AG, attached as

1~ Exhibit 4.

18 5. The Docket Sheet of United States Court of Appeals, Ninth Circuit, Docket

lq #12-56706, Retired Employees Association v. County of Orange, attached as Exhibit 5.
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Z~ Dated: May ~, 2013

ZZ WYLIE, cBRIDE,
PLA- N RENNER
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~~ r IN Tli ~URT OE APPEAL OF THE

~'
ST1+ ~F CALIFORNIA

- THiRD APPELLATE DISTRICT

PEGGY J. CI~AYPOOL, et al „ ;. No. 3 Civ.~C011580
P.etitionera. )

Y•
)'PATS WILSQN. GOVE1t~i4~_

'OP' TH8 S1'A1'E OP C`~A7.IFORNiA.
;

et al.,

ResBOadent,8, )

g'Q THL HONORABLE ROBERT PUCLIA, PRESIDING JUSTSCE AND TO T2ffiNONORASLE. ASSOCIATE JUSTICES OF THE THIRD DISTRICT COURT OFAPPEALO

STATE[~NT OF THE GSE

This is anoriginal proceeding in the Third D3stiict Court
.. -.. of Appeal, institute8 by a Petition. for.~Wr;t of Mandazous aad

Request for Stay file8 July 30, '1991. Petitioners e}iallenge
the constitutionality of Assembly 8111 702, StaCUtes of 1991,
chapter 83, which became eFEective June 1991, and request a
.stay order regarding khe• transfer of~ aetuariai~determiaatfons
and fiduciaryduties to the Governor-appointed actuary.

r

~.~ _ ..



~~INTERES•l AND PU6ITSON OI ~~j .

The National Confereace on Public Employee Retirement
Systems (N~PERS) is as orgaaization of . acme q'd0 individual
member pension fuada, comprised 'of'munici'pal, county, and state
pension entities, chose combiae9 repraseatative aaset base is
~approzimately '5500 'billion and ~i5ose memtiOcsHip ' totals 5
million. NCPERS is an advocate of ali representative members
in the pursuit and preservation o£ ~peasion~ assets fos the
benefit of plan particSpents and their beneficiaries. National
Conference on Public Einplopee Retirement Systeapa. Position
Penes on the~~HOStile Takeeoer of Public P ne'en nds,
preseate8 at Sept.'9, 1991_conference fn wasAington, D.C.

The San Jose Police 'and Fire Department Retirement Plan
(San Jose Plaa) is a goveramebt'al plan cad a member oE,the

~~ National Conference on Public Employee Retirement Systems. The .
Plan bas an asset base in ezcess of 5588 million and has
investments in national and international markets. It nas~moie
than 1,,800 active public safety m8mbers and Currently pays

benefits
retirameat and survivorship to over 600.
beneficiaries.

On the forefront of -current issues impacting the public
j pension plan laduatrY, none other is more threateniag~than the■a

raiQ o£~pension assets •by local and state governments. Both
BCPERS and the Saa Jose Ylaa have an 'interact in the correct
decision of the issues iavolviag the ia~ pt~pt~gn and



-~~,y validity of '~72 and in that capaci, ~~ave an interest in
assisting the work of this Court.

~~ ~ Amfci mill address the issue of the flangerous pcecedent set
` <

£or. all CalifoYAia. public pensio» funds, as well as the
approzimately 2,000 other retirement apatems aeraaa the nation,
if l►8 702 is declared constitutional. In ~dditioa. Amici sill
argue Shat AB 702 and any similar govanfmeat 'action may~.- ~ negatively impact the qualification- statics of pubiic pension
p-Inns under the Internal Revenue Code. Amici also will address
the conflict raised by adding to the retirement system'sfiduciszy duties the necessity of "minimizing emploper.costs of
psovidinq benefits." Mindful of their position as amici,
NCPERS and the San Jose Plaa will not repeat the constitntlonal
arguments ma8e by Petitioners snd the HOarB of AdministYation
of the Public Employees' Retirement SpsYem o£ the State of
'California; however, the arguments thaC follow are premised on
those sound and well established constitutional ana legal

_ principles, which manflate Snvalidatiag Ae 702, Amici tharefose
file this brief in support o£ the poaition of the Petitioners.

~!
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~.
n's ~~~f~pg Danoeteus "Pre~eAeat for all ~.'+

~ E7e8~bUc~ Paeaien Plans

~~ -A. Qgerviev of Public Hnnlovee Retirement Svs .. Ta

~'
Membership Sn public pension funds is estimated to be over

15 million. Light, The Power of the Pension +nds, Su3. wk.,

Nov. 6, 1989, ~at 154. There are 11.8 mf pion participants

(meaning current workers), and 3.7 mi113on beneficiaries

~~ (meaning retireES and. their survivors) receiving benefits in

~~

the 2,414 public retirement systems fn the [htited States.

"Employment Retirement Systems of State and Local Governments,"

r
l

Table 9 in 9 Gov rnm .nt Finan .(1987 CensuB of GoverAmenZs,

issued Dec. 1989). With accumulated assets of over X720a~

'i} billion, these retirement system funds are increasingly being
—

looked to as a source of revenue by financially strapped states

and locai goveznments. Lantry & Williams, Contract 2heozv~

invents Government RaiB~ en Pension Fund, et p. 1, to be

published in H. Atl. Reg. Bus. L. Rev, (1991);- ggg, else

•Employment Retirement Systems of State aafl Local Governments,"

~~

g{~p~, at Table 9. ~ While assets of over $500 billion seems

huge, it translates into an.average of b7,402 annually for each,

of the 3.7 million retirees. 'Employment-Retir@meat &yctems o!

State aqd Local Govesamenta,' yytgi~, at 'Fitild ~bpa,• p. RII

(based on 1989 figures).

4
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~I. ~ . Recently, ~7$' subCOmalittee ~of the use Committee on
Education and Labor undertook a -study of the issue of control

House
over public employment pension plans. of Representatives
Commithee on Edudatioa' and LBbor, Public Pengjan P]ense The
,Issues ~A~ised ~bvcLy",p,~trol 'of ~~~ AsseEs, p, v~. (U.S. .Gov't
Ptintinq OfEioe 1990) (iaoE' 'offitfi611y adopted 'by committee or
suScommittee). T}ie Comp ttee report concludeC` that over the

- last ten yeazs,- concerns regacCiag public pension plaaa have
~~ shifted from funding inadequacy Yo cohtzol of the S72o billion

qn assets held in these publid pension. plan trust funds. The
ezistence of, these large Ponds have Caused governments
currently strapped for reveane to guastion the necessity of
making contributions to well funded plans -to pay future
pensions. 7.4.,, et p. v.

~~ There is ~ a certain irony to the fact that the retirement
systems' success hes invite8 trouble. Inyestor•s Daily, June
24, 1991, at 1. In the 1970's pension plans sere subjected to

.. '.scrutiny and critic3ze8~ for being uaderfundeE. Aided by the
bull markets of the 1980'x, public retisemEnt systems addressed

iacreased
and corrected the.un8erfunCing problem and the assets
of public pension funds £rbm b250 billion fn the mid-1980's to
ovei 570 billion burrently. 8oiaever, those same public
retirement systems sow find themseives facing state and local
governmeats who have not fareii or,managed'as well economically,
and aho therefare .have sub~tantiai budgot de~dic3ta,. whioh
sgves8ly constrain' Chair spepdinq abilip3s3~, tjRYa6 of

is g



Representatives ~mmittee on EducatioL ~'~d Labor, p~p,j,iq
tension Plans, sv~c a, at p. vi.

The result? A raid on the pension fends by numerous state
- an8 local governments -- the primary fprm of the raid being a

. reduction- in employer contributions to the system'.. Through
assembly.Bi11 702; C@liforaia, rathar.:4niquelyr -- and b;aaenly,
as PetigioneFa note -- has comdine¢ re4ucinq its conxr3butions
to the public ;etirament systems with actssally appropriating
funds from the eontrol of the Ca1PER5 Board, whose membera arer

~ trustees.. of the PERS fund for the benefit of the plan
participants and.benef3,ciaries. This action, if allowed to

+ pass constitutional muster by the California courts, sets a
dangerous .precedent of enormous magnitude: ban Francisco~,
Chronicle, August 20, 1991, at A14.

l' There are 201 state governments with public retirement
systems and 2,213 local governmental .entities with systems.~~,

~ 'Employment Retirement Systems of State and Local Governments,"
'~y„nra, at p. XI. if it is coastitutiona,i for the major flebior_

~' of each of .these 2,414 systems to attach or offset retirementti fun8s to any eztent, then not one of those- retirement funds is
i secure. If it is congtitutional to do what the California
1;~ Governor and Legislature did ~in AH 702, then the,pe:t question

;s: when and ahece will these ~'appropr3ations" ofrakizemenE
~' fends held in trust £or workers an8 retirees atop; and, if

they do. not stop, what is the economic. effect.. on Ehe public
pensioq fund sy~etem7. .

6
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~' '
B. Economig imoaet

.~ - There are tcao issues with regard to the economic impact of
Ag .702: (1) fts effect on tde integrity of the retirement
system; aa8 {Z) its effect on the fn8ividual plan participants
and beneficiaries or retirees.

1. $anomie-imoact nn the Retiree

dne certain economic impact on the individual, retiree is
that~the GALA scheme pzovide8 under AH 702 is unlikely to
provide the level of benefits with the same dependable
regularity or to the same level as that of the IDDA/EPDA

- program. (Decl. of Ed FrienB,. p. 3, at Vol. II, p. 159 of
Petitioners' writ). in addition, if the inflation rate
averages above 2§ annually, the actual gurcAasing velue of a
pension benefit will gradually erode. (Decl. of Ed Friend, p.
4). For ezample, with a 5} inflation rate, an average pension
of X10,000 ~ annually will erode to 75i~ of its original
purchasing power fn 12 years. (Decl. of Ed FrienB, p•. 5).

Inflation rates for the past few years. have been hovering
-- around 5g; how4vec, historfcalip, there have been peaks of
inflation, up to il~~ is 1979, 10.9t~ in 1979, and 1 .34 in
1980. (Table I, attachefl as Ezhibit 9. to the Decl. of Robert
D. Walton, at Vol.~II, p. 96 0£ Petitioners' Writ). If tke
inflation rate goes above 5i, the number of reti{~4es aho Pall
beloto the 75Q purchasing power floor wf31 pr1i~,,~i Snorease.

4



,~~ ~ (Decl. of E~ 'riend, p. 8). In the 1.~y5 years, inflation
has beenabove 54 in 13 of those years. (Decl. of Robert D.
Walton, p. 3; Table I attached as Ezkibit 9 to Petitioners'
Brief,'~at Vol. 1I, p: 301 of Betitioners' Writ).

~, inflation stays at St and ~, salaries do not increase
and iP investment retume remain at the h4gh levels of~the bull
markets, then the effect aE A8 702 may sot be disastrous.
However, if aii those factors do not remain at the status quo
level, then the potential is there for a devaslatinq impact on

the aeaxly 1 million Ca1PERS members and beneficiaries. (Dec 1.

of Chris Nishioka, p.2,,at Vol. II, p. 3 of petitioners' Wrf t;

Decl. of Gary M. Jones, p. 1, at Vol. II, p. 1 of Petitioners'
~. Writ). Moreover, if assets ace taken to address goverrunental

budget deficits, retirees are left without any kin8 of hedge
against inflation. Pensions fi Investment Aqe,. July 8, 1991, at

39.

Even if those factors remain the same, at the very least

the integrity o£ the system is impaired, as is the members'

sense of security with regard to their retirement futures. By.

analogy, the Ca1PE&5 participants an8 beneficiaries are like

homeowners who invested well and have accumulated enough monep

to pay off thefr.house~mortgaqe in •order to provide them with

security in their golden. years --. just as Ca1PERS bas managsd

the lured we11 anouyh to band up~enough ~reseswe monies to fund

cost of living aeivatmeat accounts Yo provide tpeir members

with security Then the State of Galiforhia ¢~~p~q ip and says,

8
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know you we ma8e yourselves secure the future, bnt I
need money right. now; so I seed to mortgage your house in order
to qet that money; but rest assured that I'il make the interest
paymenYS £oz you so you are not really out aay monep.`

The State daa taken that homeo►mer'a aaaeta and aecurity --
although it is t ue that the domeownez•s mpnthip cash flow is
not i~mediately affecte8. Soaiethinq perhapa far more important
is gone. The State hes tendered an I.O.U. -- which is an
I,O.U. from an entity that for reasons of political pressure is
not willing to make tough. choices. Thus, the homeowner -- and
by analogy, the pension assets -- ire ,1@ft in an ertremely
vulnerable position is the midst of uacerta3n economic times.
That vulnerability fs compounded when the State tenders its
I.O.V. from the ~podture of a deficiency budget. This
`appropriation can have a destabilizing effect on public
retirement funds for years and creates a situation that the
tazpayera map ultimately have to bail out the govern~aent~ -- as
they. have bed to 8o with the crisis. in the savings and loan
industry.

Evea if this raid on pension funds does not have an
immediate effect on current retirees, the state is borrowing
from the future. to pay for today's spending. Chicago Sun
Times, Sept. 1, 1991. The short-term effectT Delaying. or.
reducing employer contributions in order to balance the budget
today siidply postpones tAe daY of reokoniA4. ThOSe ahortPalls
wi11 eventually have to be. mode up by beikpeyeta when

9



the number ~etirees increases, as ~~ is certain to do.
people over 65 make up the fastest growing segment o£ the
American population, multxplyfaq at more than twice the~rate of
the. rest of the populatfoa: Clark, •The Agiaq of llmeryca: The
Sbape of Thiags to Cane," is ioveg sen~f~r to yea 553, 555

.~ (1989). IE the shortfall -is not made up, it. is iaescagable
that tomorrow's Yetirees.aiil Face large reductions is their
benefits. Chicago Sun Times, Sept. 1, 1991; New York Times,
July 21, 1991, sect. 1, p.l, col. 1.

2, economic Impact on the Intearity es the Svs m

The State's raid on the Ca1PER6 fund may not have am

immediate effect on current benefits, but the other 14 million

state and local government employees are waYcding warily,
worriefl about the effect on the long-term security of their

~{ pensions. New York Times, sect. 1, p. 1., col. 1.

$ - Many public employees enter govecnment service with tlCe
ezpectation of a pension which will be adequate to meet their
retirement needs. Thus, many civil servants work for. lower
wages tbaa they otIIerwise would as a trade-oEf for some
retirement security. Lentry 8 Williams, ranee, at p. 3..

Pensions are in effect pay withheld in order to Snduce
~; long-term faithful services. %ern v. Lona_Beec!~, 179 P.2d 788

(1947)._ One of the main objectives in providing penaioas in to
induce Competent persons to enter and remain in~ public
emglOyment. ;$. Tbus, retirdment piaas prQ~te grQater

30



-.~.,~
k,~~ employee l0~_1 y -- which results ~i,. a more stable and

"contented work force. Lantry 5 Williams, SUnra; at p. 16.
The .court fn Dddisman noted that its legislature was not~~ - the first to "yie18 to tha -6empYatfon~ of diverting pension

funds in hard economic times." D'adiamr~li v:~lsnnre, 384 S.E.2d
816,,8'23 (TP: V5.1988). ~kowader, the court ~ouad littlemerit

~1 to the argument that the State's groga undErEunding.of its
~1 pension fund was merely feehnical ~sYaee current .retirement
,,,~' benefits w8re being paid. 'The court said that even when a
"' reduction in. the, fund do8s notresult in out-of-pocket losses

for plan participants, they still have a vested interest in the
integrity of the fund to pay futuie benef4ts. jam; Sp,@, also

'~~'~ 4@~des v. Corv, 139 Cal. App. 3d 773 (1983).
The income of a public retirement fund genaraYly comes ,from

three sources: employer contributions, employee contributions,
and investment eetnings. Lantrp 8 Wi13Yama, suns at 1. At
present,~71~ of the benefits currently being. paid by Ca1PERS
are financed by. investment returns on the fucd; 18~; by.
employer contributioae; and 112, by empl6yee. contributions.

Ed 5) If
(Decl. oE. Friend,- p. the8tele is not going to
contribute for the approzimateiy 3 years that' it wi11 take. to
deplebe the 51.6- billion IDDA/EPbA account, that 184 must come
from somewhere sad that, somewhere is the corpus of the trust,
the retirement £und. Roughly ;500 million a pear Nill be tsken
out is mnployer contributions, which mesas ~h~t the fund pill
be reduced by about It a year.

iii
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~~ `~~The loss ugh reduced .or no empl r contributions is
compounded each year because no interest can be earned on money
not is the fuaA. PensioaR fi Investment Aqe,, August 39, 1991,
at 2. Especially if there is a dawnYucn fn the securities
matkeY at khe same time, this remova3 of fugGs from the trust
corpus coulfl ,jeopardize retirement benefits. Los. Lnge3es
Times. June 1¢, 199,1, at 1,. col.. 2, part D. As Petitioners
noted and Amici agree, a retirement spstem has to accumulate

i current contributions iq order to generpte sufficient reserves
* to make Future benefit payments aad preserve the structural

integrity of the system. (Decl. of SteBhen Younq, at Vol. II,
p. 1831.

in establishing a retirement plea, a public employer is
promising to pay beaeffts which will come due in the future.

i
p, 20 rn, Rurvev of State Retirement gvstema G~erina General
rmolovegg ana TPacners Z1 (1990); however, a raid on those,+

~~-~~ funds is a breach of that psomise. AH 702. amounts to a
short-term~.rafd on asaets, with no attention to -long-term.
liabilities. Los.Angeles Times, June 19, 1991, at 1, col. 2,

. part D. Such short-sighted_ measures without regard ~ to
loa9-term obligations threaten 'the integrity of all retirement
systems and the retirement security of •the public servants of.
America, now victims of .governmental economic crises.

i
i

is
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• D. Frono.. ~~rodact. en 3erflnAary ani ~~~a~k s
I£ the raids on retirement funds. continue, such will not

only result in impairmeat~ of the relative heplth of these
aystema, but also this, shrinking of fund aasetg will• have a
.separate negaYive impacp oa tpe U.S. ecogomy, is 199Q, 504 of
the venture capital generated €or buaiae$s danelQpment in the
V.S. csme From pension ~fuads -- wfYh 29t o! that from public
pension funds and 27g Erom private pana3on Funds. Schutt;
Ey~n2L-Retsina Fa11s 95Sc in First Half, Y2ntu=e Capital J. 20, 21
(Aug. 1991). .Over the last few years when pFivahe venture
capitalists grew risk averse, public fuads have 3ncreasinglY
stepped in to make up the shortfall. Honaaazio, ypne 'smi_sssd
F~~ Venture Capitalists. State proara s Arp r~;w;.,~~ VentarE
Capital J. 24, 24 (Aug. 3991), ~ACCOrding to one bus4ness
commentator, •pension funds remain the main engine" in the
venture capital industry. 'Schutt, ~L1 at ~21. Consistent
with a two-year decline, in the -first half of 1991 there was a
45§seductionia the dollar value of venture capital. ,if~state
and local governments continue to raid these funds, !here will-
be a very negative effect on the eeonomynationwifle in terms of
business development and new jobs For unemployed workers.

g, Ptecndential Hf£eCC of .7~H 202

At leASt 1B Stat@s AevB delayed of reduced paymeat5 t0
their pension piaps is the teat two economicell~ fit~Si led pears

13



~' or are coasin~~g doing so. New York T.~~, July 21, 1991, at

sect. 1, p. 1, col. 1. State and local governments have

commonly tried to reduce annual- contributions to pension funds

may' by ~treEching out payments or chaagfnq accounting methods and
~} asaumptiona !6' caloulete PueCb' 3oriq-tetra financial

obl3~gati~oaa. dew York Times, July 21, 1991, ht sect. 1, p. 1, -
~y -col. 1.

However, the California plan is unprecedented in scope and,

~~ - if successful, ooUld lead other states to raid pension funds --

thus, creating a domino effect. Los AngeleS~Times, June 19,

~. 1991, at 1, col. 2, part D. The following highlights some of

the activity in other juzfedic£ions:

Connecticut (teethe=s only)
BtaCa government ~ has dErefched out ~reguired ~pension contributions in future years.

Illinois (teachers only)
The Assembly haffi authorized the diversion of S21-~` million £rom the public employee pensSon fund togeneral state sp8nding 'accounts fn an effort to helpbalance a S50 million de£ieit is the Illinois budgetfor 1992. T6fs 8Cti6n is a Acerbated by'the feet tihatthe Illinois aystem is seriously uaderfundaQ. A classaction lawsu4t was just filed to delay t~iat transferof funds. Chicago Sun Times, Sept. i, 1991; Pensions& In6es~tments, July 8, 1991, at 39.

Maine .
Reports are that Maine officials are looking to~ the penaioa fund to solve its bndyet deficfeacies by~. deferring X133 million that bad been earmarked for. pension contributions over the nezt fsw pears.Telephones at the red' gut system and yoverilor•soffice were not ~. ~ .answe~it13i1 ti~ciiitse all ~ .non—easetttial services ~d been shut Eon until someresoluti~oa of the deti~it acs taioke3~, p"~stgns iInvestments, July 8, 19$1, at 39.

- 14 .
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VCimont 
-~' Legislature approprf ated teachers' retirement£und 3618 million less than it requested over the lastyid !wo years. New York Times, Jnly 21, 1991, at sect. 1,~~

r

p. 1, col. 1.

~Phila qlphie~ -~'
' ~tusYees 'of tke muafcipal pension fund agreed toa11ow the- city to defer its X130- ma~lion pensioncoatribution due in June. Although tti8 tinstees badcone eked suiaq Far impaisq~eat o! epatraet, thepse~t3 in orq~,r 'to sa~~ yS20 millioai in interest.Pee63od8 & inn@stfo~rits, Julp 8,1991, at 39.

Tezas
The State Compt=oiler recentlp proposed a- planfor Legislature's consf¢eration wdfch could slashcontributions to the teacher's retirement fund from7.6~ to 6i. New York Times, Julp .21, 1991, at sect.1, p. 1, col. 1. The plan also proposed a commf tteecomposed of the governor,, lieutenant govecnor, andcomptroller to oversee funding issues -- which is nowthe responsibility of individual state pension fundboards. Another feature of the pica was to allow thestate to set retirement systems' budgets. Pensions ~Investments, July 8, 1991, ak 1, 39. Although thespecially-called legislative session ended withoutaction on the plan, many political observers see it as'a 'testing` of the waters.

- ~ In none of the other states has the constitutionality of
' this type "appropriation" of a reserve fund been tested. That

is why this writ of mandamus assumes such importance to public
employee retirement funds across the - nation. Some
jurisdictions, like Teza§, have taken a wait and see"

'~, approacA. A California victory would embol8en not just 50igovernors, but also a multitu8e of local government enlitfes,
to. use raids on pension funds as an alternative for raising
tares btrcause ~it is sot politically ezpe8ient for 'either state
or 06vernmeatal entities to make such herd d~#r~sioas. if a
•Direct taking of a reserve pension fund aecounE .and the
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'~, unilateral m~~ification of a contract to the detriment of
pension beneficiaries withstands constitutional muster, there
sill be nothing standing in the- way of any govermnental
entity's free access to [he pensions of 15 million current and
formes public aetvanta.

~7;

A. IntroAnetion

If not declared unconstitutional or 4nva13dated on some
other basis, the enacted plan would live, ironically, only to

~i kill employee benefits. Unquestionably, a principal purpose of~.1
pension plans fs to defer a portion of employees' compensation, .
in the form of employe= contributions~to the plan, until it and
its earnings are BisYributed and' tared ih later lower-inFome

in%!~ years. Tha legislation question stripe the plan of this
integral benefit by virtually flouting the Internal Revenue
Code requirements that are necessary to preserve it. As
ezplained below, the statutory modification would bring about
this result, under the Internal Revenue Code, by causing the

-plan to De disqualified from the ezempt status that is
essential to the employees' deferred tar benefit.

If the leginlalion stands, the public employees covered by
~] this plan, whose compeasetion has consisted .in part ofdie

temporary tar-Erse empl+oyec contributions and £una 4arnfngs.,
will be subject to present incpme tazation as if they had

.directly received the contributions as salarp 'qty as if.they

16



~V 'had been in ~o• ssion of their shareo£~he plan's earnings.
Moreover, the pernicious effect of this sudden,
purpose-defeating taz liability would~be d raatically compounded
by that a6pbct of the Yegislation tbat allows the plan'sSponsor toinvade Yrie alceedy-te:able fun3 with one hand and
restore it with aaoEher for the purpose of evaQinq ita future
codtr3lSUti~on obligations.

Unless stricken, this plan would subjecE employees to
tazation on compensation that not only flid they~not receive

'when the ter liability aould fiave been Sacurred, but also that
they could not receive until it ass returned to the plan in the
illusory form of the sponsor's future contributions. Perhaps
the employees wou18 be lucky enough not to be razed on thesame
sum a second time --_ when their employer re-contributes, the
converted contribution for which the disqualification hadalready resuYYed in tar liability once.

H. Ttie Leaislat±on~ GreaEea..a. P-lan *hat.~~ld Not Oualifv

Section 401(a) provides that, under Certain conditions, 'a
trust Create$ or organize8 in the United States and forming
part of a -stock bonus, pension or profit-ahazinq plan of an
empioyar for the ezc~usfve benefit of his employees ~or theirbeaeFiciasies shai], constitute a qualified trust under 'thissection." Section 402(a), title¢ 'Tazability o! 6lneticisry of
employees• trusE^ provides tb;t diatrlDutions ~.~ojd:..aa. esempt

17



• trust are- ta__~e to the employee in~~ __~ year in which so
distributed. Section 402(6), titled .'Tazability of nonezempt
trust," provides that contributions to-a nonezempt trust ~sha11
be included in the gross income of the employee.•

The statutorily mpdified plan would eliminate deferred
lezation for employees because, as sa~acted, it could not
satisfy the con8ition fo= qua11£icati4n undgr ~ 901(a)(2). For
a pension trust' to qualify upder $ f01(a)(2), ft must be
impossible for the corpus or income of the trust to be used far
purposes other. than the ezclusive benefit of employees or their
beneficiaries. As stated in the .Federal Taz Regulations:

As used in section 401(a)(2),_ the -.phrase. •ifunder the trust instrument it is impossible" meansthat the trust instrument mast def~~iYely _andaffirmatively make it impossible for the noae:emptdiversion or use to occur, whether by. operation• ornaturai~ terminaEfon of 'the trust, by power of .revocation or amendment, by- the happeaiag of~ acontingency, by collateral arrangeme'nE, or by anyother means. Although it is not essential that theemployer relinquish all power to modify or terminatethe rights of certain employees covered by the trust,it must be impossible for the trust funds to ba usedor diverted for purposes other than for tb~ ezclusivebeneE t-oP his employees or their beneficiaries.
26 CFR 1.901-2(a)(2):.:- ,. ...

The 'exclusive- benefit" requirement even calls into
question a pension plantrustes's consideration of whether to
invest the plan's funds in secur4ties issae8 by the sponsor,
especially when the purehdse of such decufities would enhance
the aponsor'a ab311tp to mE~Y ~luture contribution eommiYmants.
Accord Aq to the into ~la1 Revenus SetviCe, evgA ghat kind of
quid-pro-quo inveetroent iavolveineat eoith the p1`{C`rj'B ~ponsoc

18



r. ~ ~~

would be violative of .the •exclusive benefit' provision and
thus would disqualify the plan, unless the followinq factors
are.aatisfie¢:

• '(ij the. cost must not ezceed fair market oa14e at tAetigie b! purchase; (2) a fair return coptlnenaur~le NithYh~ $~ q~teilfnq rate m44t be provided; (8i sU~'Eicieatliquii~3'tp must be maintained to permit d;s~Ftbulionsis deco#y}agoe with the terms of the. plan; and (4) thesafe4uerds and diveraitq that a prudent 4atlestoz wouldadhere to must be present.

Rev. Rul. 69-694, 1969-2 C.B. 88 (1969).

A sponsor's sale of securities to its plan presents a
8ebatable `ezclusive bepefit' question, .but the ezempt status
is protectable with safeguards. This plea is another matter
altogether. A plan that permits its sponsor to convert a part
of the corpus with no semblance o£ consideration would
obviously not satisfy the `ezclusive benefit" test and wOUld
resnit in a disquaii~fied plan under § <O1(a).-

There fs another reason mhY the statutory scheme 8eprives
the plan of § 401(a) exempt status. A plan.wili be considered
an ezempt pension plan ^if the employer contributions under the
piss can ba fletermined acluacially on the basis of definitely
determinable benefits." ~ $gg 26 CRF § 1.401-1(b){1)(i). In
transferring the acLuariel 8eterminatioxs (incluQing the
as8umption rate) from the trustee to a goveraor's appointee,
the legislature created a plan that is violative of this rule
oP •de#i++i tely detsrminablQ benefit.• -

Beeause .these changes destroy' a pre-eziatiny $ 401(a)
g4a13f~ftsption, past cont=ibutiona,•; ahieh NYre i"s1'ii~`~ ~'to be
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' .w ~
i. ~ .'~ ~ deferred compensation incurring taz liability only upon later

distribution per § 402(a)(1), would not~be treated that way at
all. Moreover, indepen8eat -oL taz consequeaces, the state's
appropriaEion of reserve funds attributdble to prior
con6rib~kions, for .the purpose of irretxieygble budget
redirection, amouats to a wrongful modii'icstfon of vested
rights. ~i8,g Valdes v.~COrv,~ 139 Cal. App. 3d 773, 788-89, 189
Cal. Rptt. 212, 224 (1983). -

Leoislaiion n Plan 4tia R «~,e
C. The Aga s n..i .e.T +eL ea to Snoeae in Practices P=eh3 bated 6v InternalReoen~e Code C 503..

Even if .the legislation did not disqualify the plan under.§
401(a), it would desYroythe employees' ezemption, because,
under § 503, ft woulfl destroy the trust's ezemption. Section
501, tYtled 'ezemption from taz on corporations, Certain
trusts, etc.' provides that an organization described in §

_~

401(a) •shall be ezemp} from taxation unless such exemption is
deaied under Section 502 or 503.` Section 503, titled
"Re4'ufremeats for exemption,• 'provides in subsection (a)(1)(H)
that •fin organization described in § 901(a) which is referre8
to in § 4975(8)(2) or (3) shall not be exempt £rom taxation

'itunder $ 501(a) if has engaged fn a prohibited transaction
after Match 1, .1954." SecYioa 49~5(q)(2) refers to 'a
gooernmeatal plan (wSthia the- meaning of S 41<(d))." Seetion
41~(d) defines the term •govesxucental pi8a" to goBda `a plan
estabi~hed and maiataineC for its employees b~ t ti~izerJhmeat

20
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p .. \_
of the Uni d75tates, by the gover~_...~ of any State or

~~, political subdivision khereof, or by anp agenoy or
instrumentality of any o£ the foreyo4ng."

.Thus, khe plan in question would not be ezempt Erom
tazation if it eAgaged in a psohfbited tr-ansect4on coverer by g
503. Subsection (b) lists the prohibited transactions,
identifying five specific transactions an8 concludfaq wfthr
•(6) engagea in any .other trensactSon which results in a
substantial Aiversion of its income or corpus. to ... the
creator of the organization (ff ft is atrust) or a person who
bas. made a- subskanbial contribution 'to the organization."
Consequently, the California Governor's plan renders itself
non-ezempt by virkue of its Fundamental structure, which
actively promotes a substantial diveraioa of the trust's income
and corpus to its creator, the eatity who has also made the
most substantial contributions.

-~ As a result of the diversion authorized by the legislature,
the plan could not be ezempt fsom tazation under $ 501. Again,
as a result of the plan's non-ezempt status under § 503, §
402(b) requires that the contributions made to the plan by the
employer be included in the gross income of the employee.

- D. ~Cenclsssion

As revised by the California Legislature, the plan does far
more than wreak havoc with emplopees' tar situations. St is a
gover~ntal taking of varies propeYtp sigh~'d. -- the verp

,'antit#~esis o£ what an lmplo"yeb beaefiC plan ig #{~p~ryged CO be.

. ~ 21



I`
III, xw 702 8viseera Tn.stees• Fidueiety Dety

fo 9ene€icia~4 es

_ One_ of the more disarming aspects of AS 702 is its
ecbizophrenic treatment of Fundamental notions 'of fiduciary
duty. Ott. the ~ one. hand, it incorporates the
constitutionally-based 'ezclusive benefit• rule, which states
that the •Public. Empioyees' Retirement PLnd is a trus t. fund
create8 aad administered solely for the benefit of the
members an8 retired members of tha system and tkeir survivors
and beneficiaries.' Ca1.~~Gov•t Code Section 20200, The rule

~~ ^imports into pension fiduciary law one of the most fundamental

and distinctive principles of trust iaw, the duty of loyalty.".
Fischel & Langbein, ERISA•s FunBamental contradiction• MTh

~1~+« ve Benefit Rvle, 55 U. Chi. L. Rev. 1105 (1988). Lt
places the trustee under a fluty to administer the, trust solely
in the interest of those for whom the trust was created, and
for the ezclvaive purpose of providlnq benefits to those
pazticfpants andtheir beneficiaries.

A corollary to the rule provides that •[s]ince theassets
` ~ of the employee benefit plan are to be he 18 for the exclusive

benefit of partiafpants and beneficiaries, plan assets
generaiiy are not to inure to the benefit of the employer.'
gb~~~har v. Massechuee4ts service Emnlev[ses p~~ien 14+nd, 879

8.3d 957. 960 (lab Cir. 1989), ;ag H.g. (~lY~'. ggp, No.

1280, 93d Cong., 2d SesO., repriateE is 1974 f1; g, CgLt£ ~uhq, &
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5083. 
"keep

Admin. News ~u~~ The corollary~is~esigned to as
strict a separation as practicable beta@en employers and the

~

~~ ,funds set aside to benefit emplopees." Sx~ner, g99 F.2d at
960'. Sn spite of this. corollary, Ae 702 contains a provision

•inurespecifically designed to to the benefiE of the
employes.• Such legislation places tde iatepritq of the system
at grave risk by dividing the loyalty of the trustees.

The problem with AB 702 is that, by requiring the system
trustees to minimize the employers' costs of proviflinq
benefits, it pits the ,trustees• obligations to the employer
directly againsY their primarp fiduciary obligation to
participants anfl beneficiaries. Under this arrangement, if
PERS trustees were to discharge theirduty to the employer with
perfect efficiency (i.e., ^minimize" to the point of S0.0o the
employers' costs); they would necessarily jettison their
primary mission to provide benefits to system participants and
beneficiaries.

" Moreover, if the "employers minimization' provision were
held to authorize utilization of pension funds for purposes
unrelated to provision of benefits (e.g., deficit reduction or
revenue enhancement), the tcusteee would be subject to

"minimize^
significant political pressure to the eztent to
which concern for system beneficiaries guides their
decisfonmaking. Ae 702 seemingly forces the trustees to
consider and protect the enormous interests o£ the State of
Caiiforga, the :yatem's ma9or debtor, before d~•p~hrrp3h~ their
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duties to the primary beneficiaries of the pension fund. $g@.
G. 8ogett, The taw eF 'rry & 7'ru~tees § 593 (2d ed. 1928)("Sf
permitteC to represent antagonistic interests the tru6tee is
pieced under temptation 'and is apt to ... make decisions which
favor a third person who is competing with the beneficiary.•)

Hy positioning itself as oae of two 'masters' to.cahom the
trustees owe fiduciary obligations, the State of California
would have this Court abrogate a core principal of the law of
trus ts. ~ Restatement (Second) of Trusts § 170, subsection
(1) (1959). The duties set forth SnArtiCl~e XVI, section 17 do
not reach that fez. "Any -duty PERS has to minimize, employer
cohCritiutions may not take precedence over its fluty to the
bBnAflCf 8L388 Of the 8y6tP.lU." Ci v of Sat~ramn+~4n v n.~M it

r~~lovees Re it m n ,~vstem, 280 Cal. Rptr. 847, 861 (Cal. APp•
3d Dist. 1991).

As evidenced. by the Governor's divestment of actuarial
control from the pension trustees, the threat of 83vided
loyalties ~Ss not a. purely academic concern. ~If the State -of
CaliFornfa has its way, decisions which once were motivated by
ezolusfve lopalty to participants and beneficiaries will now be
placed in the realm of the politfcaimarketplace. This Court
ahoul8 not saACtion such an unconstitutional absogation of trie
fundamental fiduciary obl,fyg~ptfons~ upon which the system was
POU11dBG. $$.@ S',,QA!nty of $ii~i~18'nia v. Mate ee'washinetan, 102
wa#h. 8d 127, 685 P.2d 576, 582 (Wash. 1A81)'{~bclarinq
udCQ7i§Eit$tiorial statute whose prSmary~ purpose qaa ~u benefitx

third party at ezpense of trust beaeticiaries),

zy
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~ y, Cohclusien

The COUit iaVClnB~,f[mLn v. Moore, 384 S.E~.2d 816, 830 (W. Va.
1983), put ik most succincbly:

The funds in the PERS trust are an equitable estate,property held in commoa £or the benefit of each memberaad yeti rant, anC dedicated to private ends. The• trust funds are not tazpayers'~money. The trust fundshave been earned by public employees for the benefito£ the trust, thus, the funds are not public property.

In derogation of constitutional principles and trust
principles and the 2nternal Revenue Code, the State of
.California has treated the 51.6 billion in the cost ~of diving
adjustment funds as their own property an8 not as funds held in
trust for thebenefit of those almost 1 million public.servanta
in the Ca1PER5 system. -Such gov~ramental action should be
condemned and invalidated by this Court as violative of
specific constitutional provisions, as well as general
constitutional notions of fair plap.

25
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For the foregoing reasons,~the National Conference on Public
Employee Retirement Systems and the Sen Jose Police aad Fire
Department'REtirement Plan as Amici Curiae urge this Court to
e=erciae-its original jurisdiction and order the relief paayed for.

Dated: September 9, 1991

OF COUNSEL

Carlos Resendez
Tezas State Bar No.16788900
311 Roosevelt-Avenge
&an Antonio, Tezas 78210
512/539-3262

and

GROCE, LOCKE, & HEBDON,
A Profesa3onal Corporation
Sharon E. Callaway
TBXas State Bat No. 05900200
W. Hebb Francis, III
Tesas State Har No. 073605Q0
1800 Frost Bank Tower
10o west Mouston .
San Antonio, Takas 78205
57r~/„24~+5'~0
513/B'1b-4699 Ctaleeopier)
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Respectfullg submitted,-

JOAN R. GALI.O, City Attorney

BY.: k~~ifCGE.Cg/7
~SU6AN D$VENCENZI
Senior Deputy City Attorney

Attorneys for Amici Curf aeNational Conference on PublicEmployee Retirement Syateq~s andSan Jose Police anfl FizeDepartment Retirement Plan
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STATE OF CALIFORNIA

PUBLIC EMPLOYh~NT RELATIONS BOAkD

INTERNATIONAL ASSOCIATION OF
F!R&FIGHTERS, LOCAL 230,

~BmB P~9>

v.

CTl'Y OF SAN JOS$

Case No. SF-CH-%9-M

WMPLAINT'

It having bcea chazged by Charging Party that Respondent engaged in unfair p~acdces

i¢ violation of California Govemmeat Code section 3500 et seq., the General Counsel of the

public Hmploymrnt Reiafiona Boaid (PIItH). Punvent m (`At;i.,,,,~A ~vemment Code

sections 3509(b) and 35413() and California Code of Regulations, title 8, sxlion 326g0,

issues this COMPLAIITt on behalf of PERK and ALI,E(}fiS:

t. Chsging Pmty is an e~cclusive represertaHve witLin the meaning of PF,RB

Regulation 32016(6) of an appmpriate wit of effiployees.

y, Respond~t is a public agency witiun tLo meaning oPGovemme~ Code ciao

350t(c) sud PERB Regulation 32016(a).

3. On or about April 13, 2011, May 13, 2011, June 14, 2011, and Febmaiy 2q, 2012,

Respondent ~wm81Y Pmvidod inaccurate infom~ation m Charging Pmty're~diDB its 6scs7

obligations regarding future nbrement benefits.

4. On or about Febtumy 21, 2012 Respondent informod CLargiog pffity ~ ~ ~

Jose City Council would consider Resolution Numbtr 76158, a ballot m rqn

fume retirement benefits, at i~ mating on March 4, ?Al2.

„c
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^ S. On or about February 28, 2012, Chaz~ng Parry requested to meet snd confer with

gespondent over Resolution Number 76158.

6. On or about Mazch 5, 2012, Respondent refused to ateet and cont'er with Chaz~ng

Party over Reaolutlod Number T6158.

7. On or ebout March 6, 2012, the San Jose City Cowicil adopted Resolution Number

76158.

8. Respondent engaged in the conduct described in Pazag~'aPh 7 without having

negoliatcd witL Charging Party to egi~eement or through completion of negotiations conoataing

the decision to implement the cheage in policy and/or tlu effects of the oyange in policy.

9. By the acts and conduct described in P~8~8Phs 3 d¢ou8h S, Respondent failed and

refused to meet ~d confer in good faith in violation of Government Code sections 3505 and

3506.5(c),.and committed an unfair practice under Government Code section 3509(6) and

pgRB Regulafion 32603(c).

10. 17ris wnduct also interfered with the rights of bazgaining unit employees m be

represented by Charging Party in violation of Government Code sections 3506 and 3506.5(a),

and is sn unfair practice under Government Code section 3509(6) and PEgg geguiation

32603(a).

11. 17ds conduct also denied Chgrging Party its right W represent bargaining unit

employees in violation of Government Code sections 3503 and 3506.5(6), ~ is an unfair

practice under Government Code section 3509(6) and PERK Regtilatioa 32603(6).



. Any mmwdment W the wmplaint shall be processed pursuant to California Code up

Regulations, title 8, secfions 32647 end 32648.

DATED: Mmeh 8> 20I3

M. suzar1r~E MuRrxY
c~ne~ c~,~i

s
uaw p—
Regio mry



'PROOF OF SERVICE

I declare thaz I em a xesideM ofor employed in We County of Alamecis, California, jam over Uu age of 18 years and nM e perry to the within entitled cause. Tlie name and eadresaof ~y residence or bueiass is Public Employment Relations Boatd,1330 Bro~way, Suite1532, Oakland. CA 946@-2514.

On March 8, 2013, I carved the Letter regarding Case No. SF-0969-M on the partiesliaced below by

7{ placing a hve copy ihemof enclosed in a sealed envelope for collection enddelivery by the United States Postal Service or private delivery service following ordinarybusiness precUces wiffi postage or other costs prepaid
_ Personal delivery:

facsimile hsosmiasioa is accordance with the requirements of PERB Regulations32090 and 32135{d). -

Christopher E. Plettea. Attorney
Wylie, McBride, Plattea & Rencer
2125 Canons Gazdw Avenue, Suite 120
San Jose, CA 95125

Gina Donnelly, Deputy Duector of Employee Relaflons
City of San Jose
200 East Santa Clara Street
San Jose, CA 95113-1905

I declare under penalty of perjury flint the foregoing is rue and cgrmct and that thindeclaration was executed on March 8, 2013, az Oakland, California

C. E.Sohnson
(Type or print name) i8~~e)
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1

3

a

UNITED STATES DISTRICT COL7RT
6

FOR THE CENTRAL DLSTRICT OF CALIFORNIA

3

9 E j CASE NO. SAC'S' 07-1301 aG (ML,Gs)

]0 ~ j ORDER GR4NTING DEFENDAN'T'S
Plaintiff, ) MOTION FOR SUbIl1~{ARY

17 ) JIIDGMENT AND DENYING AS
v. ) b100T PLAINTIFF'S R~IOTION FOR

1^ ) SUNibfARYADJLiDICATION
COUNTI OF ORANGE, )

13 )

14 Defendant )

li

16

17 Tn Plug oase, Plaintiff Retired Employees of Or~u~ge ComttF ("REOC") asks Defendant

18 Comih~ oT'Orai~e (the "Comih'") to pa}' Y'or z yi:onuse that it never utade: to coutimte using s

19 favorable "pooling" methodology to calculate the health ire pre~iuimis of its retired employees.

?0 REOC claniLS that the Comih~'s ~3-yeu~ practice of vumally zutl~oiiziiig tlus gentt~oiis

^_1 iuethodology moiphecl. into an unplieci contract regiuruig the Comity to gn~u~~uitee llux benefit Yor

32 Ilfe. The Comity nusists that it ne¢er inte~idect to grant a vexted rigJit W pooling, pointuig dirt fliat

'_3 no legislative en~chnent snppoiis such ui unplied benefit.

?4 The lnnced~u-al luatory of this case is ~s se~yttNine 2s the issues it ruses. Tlus is flee

?i second true flit the Corot has coi~side~-eei die pazties' vines-molions f'or swmnazy judpueut. See

26 Retired Emys..dss'rv. of Oi~m:ge Cktr. v. Corn•. oJ'Or•arrge l'REOCT'), F32 F. Sii}m. 2d 983 (C"..D.

? 7 Cal. ?009)..4fter flee Cotut granted smrunuy judgment tot the C~imty the fust tune, ui appe~t

^_R wound ib ~~rey np to the North Cirarit. See Reh)•edEmps..4ss'n. ofUrmege CYin~. v CSrty. of

1 nr 97 ~io,~~n,o e..~ n..



O:\ECF Ready\SACV07-1301 MSJ after remand (Retired Emp... http://www.reaoc.orgle107_files/downloads/courtdecisionaugu...

Case 8:07-cv-01301-AG -MLG Document 246 Filed 08713!12 Page 2 of 22 Page ID
#:13520

1 Ornrrga ("RE~OC II"), 610 Fad IU99 (9th Cir. ?010). The Ninth Cu~cirit then oatified a giiesrion

'_ to the Califonna Supreme Com'G See Retire~7Emp~s..4ss'rr. ofOrnirge Caty, Inc. v. Cnry~. of

3 Or~mrga ("REOC'IIl), .5~ Cal. 4th Ill 1 (?011). The gnesfion was atvswered uid Uie ntader

4 rehwieA to the Ninth (.".ircuit, which then sent the case Uac6- to this Corot.

j ?n flee mzuitime, this Coma Fvas also pi'esiclittg over a compatuott case, Hmris e7 n! v.

E Cornrfiof Ormega, No. SACV 09-0~98 (C. D. Cal. filed Jazi. ?2, 2009), whioltinvolved llie roue

coi»tsel ~utd mury of the same issues. This Cotut issued a simmtaty j uclgtuettt in Hmrrs, ~vlucli

8 was then reviewed Uy the Nnith Circiut and remanded to this Com1. The Hnn~is plarntiYfs then

9 bro~ielif a "Motion Yor C1~rLTlcafion" of the portion of fhe Naiffi Circuit Opiiuon discussing

10 maf te~~a rel~tect to llie REOC ct~ses. The Nntli Clrciut recently deiced ffie Motion fox'

11 Clarifiu~tlon, yo this Crnut now issues its Qe~sion in this REOC` ct~se.

L^ Clearing a~v~y flee wuidtn~ su~stantice and procedtu~il iuide~-~msh, it appaais ffiet both

13 the Califonua Supre~ue Coiui uid the Niuth Circiut canfimied the bedrook Yomida6on oP this

14 Comt's original R&OCI opiirio~L Under C~lifonna Govenuue~~t Code Seotion X300, airy ri~bht

1 i to etuployee axnpausa$on nmst in some way lie approvacl by the Bou~d of Supet~isors wifli a

16 resolntrou or ordinance. Appl}Zng Section ̂ _5300, the Ciilifartna Supreme Corot held that FEOC

17 dears tYie btudeai ofproeing tllat flea relevent stahrtes or orrlinances reflect •`cleat" legislative

1R intent to enten~lnto such a conh~act. REC7CIII, 53 C<~t. 4th at 113?. Because REOC Y'auls to mzil e

19 this showing, the Court nmst once again grant smmn~uy j udgment iu favor oY'the L ounry.

_0 Tlie Co~rrt GRANTS Uie Cemih•'s h4otlon T'or Smmnmy judgment on behalf of the

^1 CounK'.

~o

'_3 1. BACIiGROL?ND

.4

~i Plaiutift~ REC~L' is a Califonua nottproht m~g~iti~tion representing over 4,600 Or<uige

'6 CoiuiTy- rerired e~uployees and thew spouses. On November 5, ?00?, REOC filed this lzwsiut

37 clu~llei~ing the Cotmty's decision to stop ntilizuig ~ favoraUle "poolii~" mefliodolugy to

^_8 c~Io~date the healHi etu~ pre~imm~s for retlied empl~~eas. REOC claims that all employcee

.. _...., on~nmsa~a~ann
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1 reH~t~d as of 7~mxuy 1, 2908—the date Uie County stopped inlplemeufing ttie policy z~ entitled to

recei~~e the benefit of the poolu~ methalologp for the rest oY'their lives. Although Uus pinnuse

3 does not appe:u~ in the Cotmty ordinutces m~ ieaolutioit~, REOC aignes that the Cutmty's past

4 practice of usu~ tlris methodelog}•, conibmed ~~ith oUier Y'acts, gave ri,e to ui implied conh~chial

oUligatiou to provide the pooling be~iefit Yor life. The Coiut Uegiius its fachu~l siutuiti~iy by

fi reviewing flee origuis of flris clispnte.

S 1.1 ResolutYons 66-124, 68-329, and the 1991 OCEA Opinion

10 The Cotuity's Board of Supervisors ("Bou~d") ltas hill anUtority to astablish the terms oY

11 compeivaHon for its ~eorldbrce. Cal Cottst. art. HI. ~'~C 1(bj, 4. All contpensarioil mast be

L' approi~e<1 by resohirion or orcfinuicz. Cal. Gov't Code 5 35;00.

13 In 1966, the Cumin fust decided to provide group meclic;il nu~nr~uice to retired emplo}'ees,

14 al~rovuig tlne ut Resolufiott ( "̀Resohttioii') 6F-L'4. Sea pr~rnage G`~ih~. Enrys..4.rs'n. v. CSat}', of

IS Orm~g~ {"OC~1"), ~3~ Cal. Ayp. 3d 833, S391,1991). lii April 1968, Reaolnfion 68-3:U

16 authorized the Comity to mzilce ~prenuimi pa}nuente nn liehatf of the retired employees. Id Li

'1 ~ Tidy 1978, the Ceimt~~ used thew ~rennmu paymants iuidei ffie llleory that "conhibnHon to

18 retiree me~licalu~,siu<~mce prenmm~s iY not a ve,ted right Unt iaflier is subject to ttie amw~l

11 cliscretion oT the Retirement Board." I~l. I~~ 1991, n C'alifaizn~ appellate court upheld flee

20 Coiml~~ a reamoiwig, fiucluig flujt its "review of the entire stahrtoiy aoheme cliseLoses tl~~t Hie

'_I Legisl~ttve did not intend' to provide retired employees ttith the suue benefits as zctive

32 eny>loyees. Id at 8d5. Wyule they were not e~iritled to benefits on paz' with aclive employees,

_3 retired etttployees tttaitrtau~ed their ability to etu'oll ni group he~~ltLi cue cocer~ge, paling the

34 prenmuiu set by the Bom~d. (Declamation oY Yahicia Gilbert, Dl~t. Na 10- "Gilbert 10 i Decl.,^ '.

,~
'7

,g

ki

3 Of 22 7/71 /~f1~ ~ .'{'dfi PM
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I 11 Rate Resolutions and Resolution 8d-1960

3 Eech yeu, the Oi'~nge Cntwly Board of Snpaivisors ("Boud'~ votes to forivally approve

4 the health cv~e prenrimus for both retu~ed and active employees for the fnllo~;ping cale~ick~r y r.

5 tGilUetf 10~ Decl., ¶ ~?, 33, Ex. B.) In flns process, tl~e County stafY preseufe the Board ~~ith a

C fonual Resulntion contuning a scheclide of the proposed prenrimn rtes. Tlie Board then votas on

7 the Resolution. (Gilbert 10? Decl, ¶ 35. 33, Es. B.)

5 Frrnn 196G tlu-uugh 198d, the C'omrty coi~isteutly approved one prenumu rate for active

9 emyloyees, ~rtd ~utother for retu~ecl employees. (Declaialion of Russell Patton, "Patten Decl.;'

10 ¶ 6.) Iu 19Sd, the Botu~d decided to gi~uup, or "pool," retired uid active employees to~elhar to

ll calci~lzte tl~e 1985 amm~l preimmn rate. (Gilbert 107 I)eel., Es. B.) Chiller tMs mePl~oclolug}~,

't_ theme was oiilp one combinul preumun isle for Muth groups TluS decision was anflioiized in

13 Resolttrion 84-1460. (Gilbert 107 Decl., Es. B.)

14 The impehis Y'm- the "pooling" methodology ~~~as a ~900,00q shortfall in the Uu~dgef Tor

i> retiree healthcare due to a loge accouuring ilrist~ilie. (Patton Decl., ¶ 7',); (Deelu'aYion of Gaylut

16 Huris. Dld. No. L8, ̀°H~iis 138 Dec1.," ¶ 8.) Tha Coiuit}~ l~.d been e~roneousl}~ repoiti~ng

1- retiree medical iiuiuuice cltiuu ~s arrive employee cl~mLi, ~elueh meant tliat prenuiuiu paid by

18 retirees were far too law to cover the taehial espetues. (Patton Decl., ¶ 7j, (Hanle 1 ̂ 8 Decl_, ¶ &.)

ll The Agenda Iteiu TYanYnuCtal (•`AIT") yoitiou of Re~oltition 34-1460, which amtains tlia

?0 staff desc~iptioiu of flee peudi~~ action ite~us, biietlp ontlittes flte issue iau follows:

.1

33 Uiilil~e Comity employees. rafirees pay all tiieir costs for health ii~tuauce

23 prendmius. Histonu~lly [retired employees] have bee~i sated separately azid

3d cmz~enUy pi3F lover i7tes (apprornnataly 55 peivent) tlum eanployees, Howevu~,

'' ~ ~tk~lysis of data of raveune Yi~ont relirees is projected to Ue ii~sufflcient to cover

_C ekpendihues for 19Sd.:~s a resiilt, the reserves for the retiree uidenuut}~ l~ealtli ',

37 ylan will Ue reclnced by {approximately $900,000)."

,~

4

4 of 22 9n~nnta s~aF vM
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I (Gilbei1 10' Decl_, E_i. B, 1)&5, p. OCM9J03924_) The.AIT then deacxiUes two ways to ha~tcAe

'' this Uudget shoiifall: auxe~ue retiree prenumiu by 11'_°-b, or "equalize[)" retn~ee uxl employee

3 rates; resiiltiu~ in a ?^_°b in~re~se to retiree sates (Gilbert 10? Decl., Ex. B, 198.5. p.

4 OChiSJg3924.) Wifliout fiaiUierjttstificatlon or discussion, Ute AIT statze that table SB

> uieoiporetes the second reconmiendation.

6 Table SB, filled "Ketirecl Employees nfontlily A~ennmu Rates Effective J81Il78I1' L, I~$S,"

7 has nu fivther embellisluuettt_ It suilplj lists the ~xanumiu for ctilancltu~ vetir 1985 fon~etired

3 employees. (GilUraY 10? Deol., E~ B, 1985, p. OCA1S704005_J It does not list rtes for ury other

9 year. Notlwig itt Resohxtiott 84-Id6G ittdlcates that pooluig will costume beyattd~ c~lend~~ year

10 193>.

ll Fivfally, flee tngge~ing leutgaage of KaROlntion Rd-1460 states, wlflieut flu'tlter coirunentary=_

L^ `:Apptoeas the rate tables ~s contained ut ~slubit 5, SA, jB," and "9uthoiize , _ .the adoption of

13 19R? heiiltluates." (GilUert 10' Decl.. Es. B, 198?, p. OCb~I5J039] 1 ?"?.)

1 d Alfliong(t the shoat-tens unpaet of Resolnfion R41A6p was to raise refiraes' prattnume by

1 ~ %9°-0, it procicled a geaierous Uenefit to the retu~aes ~in Use followvig yem~y, S}- coul6utittg the

lti relaficel~- lug1~ prenumns of reTirail employzen t~iffi the lower prenuiuns of tlta relaflvely more

1' healtiry~ active employees, the ~~ouling methodology reduced the prentiuui paid by retired

1R employees Up slnRaig the coat Yo active e~uployees_ The Comet}=paid flee bulk of this sln8ect cost

19 titixl~t' its pre-existuig policy of paguig a huge portion oT actiaa emplu}~ees' prettntuiu_ (Han'is

30 1^_8 Decl., ¶ G.); (Declaiarion of Shelley Carlucci, Dkt. N¢ 106 "Cuuhicci 1p6 Deel.," ¶ 33, Es.

'-1 B.) Tln~. tl~e sat effect of poolii~ was that Phe County snb5idiaed tha greurimns of ratired

22 eily~loYeas (Qte "St~bsidV").

~3

34 13 The 1993 Plan

~~

<'G In 1993, the Board of Stxpeicisois pttsseci Rasoltttiun 93-369, ~doptutg a new '....

"?' compreheiuive retiitie niecfic~~l pirogiam G illed the "Comrt}% of Gr~uige Retu~ee nieclical Pl~ui'

'_8 ("1993 plats ). (Gilbert 107 Decl., ¶¶ 11-19, Ex. A.) Under the 1993 Plui, retired emplopaes

5 of 22 2/21/213 3:45 PM
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1 received a monthly Tised-dollar stipend to deii~ay thew prennum costs. (Id) The '1993 Plan does

not adil~~ess the Subsid}~ or die prenrimu-setting methodology, nor does it guarantee specific

3 preiiumu rates. (7c7.1 71te 1993 Plan specikically states Uiat it creat~x uo vested rights, (Irl,) It

d also specifio~lty reseimes the CowiTy's right to amend or temutulte the 1993 Plan aY any time.

5 U~1, j

6

l.d Other Related Legislative EnaMments

3

9 ? fter it gassed ihn 1993 Plan, the Board conNuued to tnuuinlly approve prentimu r~ten

10 fluough tl~e rate Resolution,. (Gilbert 1G' Decl., Es. B.) Tu support its motion Y'or 5ittwuary

11 7udgmettY, &e Comity sal~mitted a cnmpiete recui'd uY rate Aesolntions Y'ront '19&1 tlunugh'_'009,

1'_ es «'ell as salary zutd pereumtal Resolntlons. (Cdlbeit.107 Dacl., Ex. B j; (Decluariun of Shelley

13 Cadnccl; D6t. No. 106 "Cu2dncui 106 Denl.,' ¶¶ 3, 6-L0, Ens_ A-Z.) The Count~~ also subnrifted

14 the con'~ponding raeoirl of appro~~ed memormtAntus of nnderstattding ("b10Us)." (Carlucci 106

I i Dec1, ¶¶ 3, 6-lU, Ecs. ~-Z.) MpUs ~z tentative bilateril ag~i'eemauts between tha Board

16 negotiators a~td ilie labor tuuous, wluch become binding affar they are ofhciallp app~i'ovefl by-- flte

1? Board Cijl. <3ov't. Code ~~ 35Q1.1. ~V'hen en NIOU hes e~ryaimd, Uie partizs may nagoriate

18 clti~nges to its provisions. Id.

19 These legislative nujteiii~l» reflect a yeatiy process of setting rates. In other ~i~ords, aaoh

30 Fear the Bou-d approved the prennum rates for Che npcentirig ye~ut Uut uo hnther. There is no

-̂1 reference to anv confirming dbligaflon to maintain flee policy beyond the upconung calendaryaai:~

22 In faaL certun Resolntioni espliatly refer to the pooling as a "policy" or ̀]aracGce." u1c1 consider

'_3 flee e8ect of cfiscontuiuine this "policg:' (GilUeit 107 Decl., Es. B, p. OChfSJ04390.) For

24 ax-~mple, tl~e 199;• Resohition states;

,;

-̂6 The Comity's policy h~.s beau to set flee ~regiiired ratiree ratas at au amount aqueil to

?? 100°0 of the average rate for a~Mive e~uployees quid retirees.... T7ris practice has

^_8 restdted in the active emplogee iAtes Snbeicliai~G the retiree tntes. For 1998 the

6

6 of 22 2/21/2013 3:45 PM
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1 ~ active iatas will snUsicGze tl~e retiree rates by appronmatelp $?,5?p,000. IY tlns

'_ subsidy was elinriiurted an~9 not coi~iderii~ tl~e fluid balance. the ra&~ea rates

3 ~koidd increase by 58°%0 ~~itlt active rates decreasing by 3. d° o (averaging to the

d required 7.R"'o increase, after canaide~uig tl~e FYuid Balance urterest)_

i

e ~cm,~,r io- n~i.. ~~ B, p. ocn~sloas~o.)

8 1.5 Counh•'s Decision to Terminate Pooling

9~

10 In ?04~. the Cotulty'be~sm 2 review of its retu'ee health eu~e prog}am. (Gilbert 10? Decl.,

11 ¶¶ 35, 36, Ai).) The C"amity fonue8 a Retu~ee Medical Puiel, with repitiseirtntive~ fi'om the labor

L^ muon5. (Gilbeii 107 Deol., ¶ 36,j after este-ndad uagotiations, tlta Comity reached a Uroad

13 refonu a¢~~eemeiit, including au 7greement to stop the pooled shvchue, wluch became eYfective

lA JannuS 1,'_OQ8. (Gilbert 107 Decl., ¶¶ 41-53.) The Comit~~ did not fouually negoti~~te flux

1? agreement wiflt flee retired employezn, although it did 4F Orli wiQi REOC to come np wifli

IG altenk~tiveplans. ~Id}

1'

18 2. PRELIb1IN~RY bI.4TTERS

19

30 2.1 Request for Judicial Notice

'1

22 The putiea YlLecl various requests forjurlicdal noNoe, Uoth nt thair oripnal biieluig and

'_3 afterrem~nd(Dld_Nus.11l,ldd,147,'?20) hlostoftliosereq~ie.~tsaremiopposed,~id

24 conee~n legislarice maWii~ils such as the relev~uit Resohitinius. The Coiuity oppose, ome of

?? Flaiutiffls requests on llie grounds that flie}~ u~e not official public records, end that fliey ire

2G in~elevant (Sea Dkt, Nos. 1C>3, 230.}

?7 The Corot ntay take jnclicial notice of do~nuuents tinder Fedettil Rtile of Evidence 301(b).

_S "The covet mayjudicially notice ~ fact that ly not subject to reaaoiu~ble cGslmte because it (1) is

7 of 22 2/21/2013 3:45 PM
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1 generally laiu~i~n wiflun the hial comfs teniroiiid jmisclicriou; ur (2) can be accmatelt and

re~~dil}' detemwied from som~ces whose za;mhc}- cvmot reasonaUly be questioned." Fed. R.

3 Ecid. "'Ol(b). Courts may take jiicliei~l notice of "ra~disprrfed ntattei~ of puUlic record,-' but

A ge~ierall4 Holy not tike judicial entice of ̀rlisyerted Tads stated in puUlie records.° Lee v. Ctry~ of

i Los dngeles, _?q Fad 668, 69C1 (9tlt Cit. ?(!Ol) (eitlpltasis Lt oiigul'tl); se¢ also l~lGlC br~lerw.

6 Cory. v. I~F`elsmmv, 803 Fad 500, 504 (9th Cir. 19$6) {holcYiug U1at coiuts can takejudteial notice

of pleaciuigs uid anut order that ~re matter of pttUlic record)

8 Rigittg aelde flte issue of whettierjncflnitil ttofice ie evert neoessaty u~ relying on Ite~it~ lilce

9 n board resoltt~tiou, flee Court URANTS the pasties' requests frn~ jucGcial notice. ffi doing sq llie

lU Coiut dues not decide tUat these docmnents canstihrte put of the ofYicial puUlic record for

11 pmyoses ofits con7aet uialysis. Defeildmif'~ relec~icy 2ig~uuetrts are i~dch~essed ui the asti~lysiy

1' that fullon's.

13~

14 2.2 Evidentiury Objectlons un~l Requests W Strike Evidence

1?

16 The pzutia~ subnutted vohuiunuus eridence supporting their papers. ~VMIe nuich aY tha

ll evidence was tmcfisputecl, there were also a snbstsurtial ntuttber of objaetions. (See, e.g_, Dkt.

18 Noa. 136, 1=19, 16^_, 168.) On motions with voltutunone oUjections "It is often mutecess~uy and

19 impractical for n court to niethoclically ~cantiiuze each ol?jection and give a hill mk~lysis oY each

30 argmnent i~iaed.° CnpitolRecords, Z.LCu Blue~Beat, brc..765 E Supy. 3d 1198, t^_La0 v.l (CD.

21 Ctrl. ̂ _01G1 is smmi~y jnclg~uent case quoting Doe r. Stm~fiamks, Ir:a, 3009 W L 9183?13, ai * 1

3̂ _ (CD. Cfll. Dec. 1$ 20G9)). Ftuther, many of these obje~Klotts are made on ralevmtcy grumlcls

?3 flint go to the heart of the CoiuPs analysis, and are thus acldxeased in the an~lyyis. $ec~ttae fhe

34 C'.om~t cart not rely on uielevaut facts, obj eeHoi~ based on relevancy an~e reckuulant See gwrm-allr

_~ Bv~rc7~ r. Regems oftlae ilriv. of~'ml„ 433 F. Sapp. ?d 1110, 1119 (E.D. CaL °006) (uoCittg that

'-6 pxu~ti~; may simply m~~~e that ceitaui facts are uxelevuit, uisteld of uUjectuig fo lliem on

~' relec~uice gmmuL,).

28 Tl~e reuutinder of the oUj ections are largely moot, because Che Cutut c&d trot rely on most

8

8 of 22 2/21/2013 3:45 PM



u:~tc;r neady~~nt;vu i-7sU7 MSJ after remand (Retired Emp... http:/Iwww.reaoc.org/e107_files/downloads/courtdecisionaugu..
Case 8:07-cv-01301-AG -MLG Document 246 Filed 08/13!12 Page 9 of 22 Page ID

#:13527

1 of the ecidettoe tinder obj ecfion. Jee, e.g.: Smidr v. Cnl~~. gfH~~nrholdl, 240 F. Sttpy. 2d 1109,

_ 111 i-1C (N. D. Cal. 3003) (i~eTuaittq to nila ott the evidenfiu~- oUj en;tloms m defendutPs reply

3 "Uetause even if flee evi3etice subndtted b}' plaintiff is coati idered by tlns Covet, pltiutiff fails ro

A state a colorable claun"). To the extent flint Use Comt relied upon euy evide~ice, the related

ec4denti~rcy objectioiu~ are ovenvled See Ban~dz, 433 F. Sapp. 2A et 1118 (condeimtiug tha

C prec:ile~it uid roue-cuns~uiung practice of "fil[nig] objecrioiLS on ill conceivable grounds' end

? concl»cling that "tlta evert will [oid}~] piUCe2tl with any ue~n:ny mlutg~ un c9efendants

ft evidentiuy objeutiovs").

10 3. LEGAL 9TaNDARD

I1

1' Smiuuaty judgment is ~ppropiiate oiily where the record, re7d in flee light most favorable

13 to the non-moving p~u-ty, iudicatcs that "fhe~~ is no gernnue issue as to a~iy mateiiiil fiot and .. .

14 the movuig party is entitled fo a ju~~tttent 2s a matter of law." Fed R. Cie. P, i~(~); see Cslotax

15 Corp. c. Cnh•a~t; 4- % U.S- i 1 i, 323= 4 (1916)_ htatenal acts uz Uiosa necessary to the proof or

1ti defense oT a elnutt as deteinuneA b}~ referettca to anbstaufice la~v..dnrlersorr r. Libern~Lol>br•.

17 bre.. d" U.S. ~', 3dR (1986). A fachu~l issue is gemune °`If the eeiclgice le such that a

1R reasonablajiuy coiild ret~LUU a venfict for tl~e nrnuuoving pure." Id. In deadiig z motion for

19 siumiuuyjudgiuent. ̀~[t]he evidence oY the nomuu~~ant is to be belie~~ed, quid all jn,tiYiable

?0 ir~f'erences are to be chntam ui Iris f'aeor." Id, of ''69.

-̂1 Tl~e btu'd~an inifially is on flan moeing patty to dainoi~h'ate u~ al~geitca of a gemune is~tie -

32 of material fact. Crzlnres, 4'7 Li.S. at 323. If, uul oiily if, the moving party meets its btu~den,

'_3 then the non-monuig party ntnst produce enongli evidence To rebut the mocuig party%s claim end

34 ereate a Gemuue issue oT material Pact Zd nt 3~~-33. IY'the non-movuig party meats this bm~den,

?~ flian ffie motlon will be denied_ iai.rsmr Fire d- ALarv~e hrs. Co, v. Fritr Ca., 310 F.3d 109, '1 l03

2( (9tli Cir. ?000).

~7

?S

9
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1 A. ANALYSIS

3 9s noted, in June'_'009 tlns Court issued sm Order granting the Comity's motion for

4 smtuuuyjndgmettt. REOCI, G3~-F. Snpp. 3d et 987. This Cotuf's original order foxntd that

proper Jaferencz to fhe t~xpeyei~ of Chuige C;omih~, and provisions incliuiing Califonua

f Goeenwtent Code Section "_>3D0 regiured it to rile in favor of the Comit}t Id. at 985-86. REOC

7 Initimately restilted iu RLOC'777, the Califonua Supreme Cotn't's opuriou on the certified

3 quesrion. Li RFGC' II7, Uie C~lifonua Supreme Corot provided guickvice but clid not apply tl~e

9 laic to tl~e foots of llus c~.,e.

]0 The Cuurt uow reviews REOCIlI, as k=ell ~x some of the cited eNSelaFt. The Coiut i~tso

11 reviews the i'ateait NIntlt Cuniut decisian in HnrrYS, flte compaiuon oase. AtYer tl~u~ review, the

1 ̂_ Corot proceeds to the ntarlts of flux case onoe agaut:

13

14 A.1 Guiding Casela~

1>

16 4.1.1 REUCIII

1?

]S 71ie gnestren flee Ninth Cirouit cerfltied to the Califonna Sttprente Court ~~~ae "[w]hetlter,

1J ~ a matter of CtiliPonua lie-, a Califonua cotmfi and its emplogees can fgntt eu implied eonhact

30 flizf comers vested rigJitS to heallli benefit:, on retu~ed. coiwfy employees "' NSOCIII, i? Ca1 dflt

-̂1 RYlll6.

3̂ _ As an iiurial matter, the California Supreme Corot agredcl with thin Comt's original order

'_3 Uiat Califonne ~ ovgiuuent Code Section ̂ _i300 reginred courts to "look to Boaz~d ivsuhttioiu,

3d ivcludiug those resoltttioiu approving or ratifyit~G MOLJv [], to deteimaie the ~~v~kes' conhacGueil

2i iiglits turd oUligations ° Id. at 1185 (citing L'on Riessere v City ofSanin A~oiricn, 63 Cal. 9pp_ 3d

'G 193, 196 (1976) (hokting that employee beneflts woiild not 6e upheld "absent some specific i

2c stahituii~ or other lawfiil anthorizatiou"~). Uidike othercasea ~~=here no xuch stahrtoiv miudate I~

^_8 existed, "[S]ection 253p0 . _ _does consh~ain a comity'& cGsa'etioii' to sef compene~flon, regtutuig

10
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1 it [o act tlu~ouglt ~ Yomtal resulutirni or orduiance. Id. at 1134.

The Califonu~ Supreme Coiut then foiuid t1~7t, although the conh~achial intent nmst wise

3 from the Board resoltifioits ur or<liuuices, flte "c<~se law does not inexoraUly regitire that flte intent

4 Ue e~pres." Zd. at 118'. Thera u'e "luiuted cu~cmnstuice;' when "cunk:~cht~l iigltts may Ue

unplied from legislative anachuents ° Id. at 1155. these cireumstancas Ire necesst~rily lunitecl

6 Uecatise l~islahves 1>iuu~uflp use resolutions to establish revocable policies, not to enter into

billcling cotthticts- ]d at 11R5-R6', sae nlso Co/ Tendac~sdss7z v. Cory, 195 C~t1. App_ 3d 49d,

S 504 n.' (1934) ("Legisiahues, iuilike private peisoiu, lunge the power to create ̀ obligations'

9 wluclt u~e not crnih<~chtnl in nature."j. "[T]o conshne laws as conh,vet when fhe obli~atiott is not

10 clet~ii5~ <uid miequieoctillc ehpressed woulel he to linut drastically t11e esnettUal pu~veta of a

11 ~ legislatfce body." I~ at RS5 (gltoting NntYR Possw~gm~Cory. a_4mhhrsorz Topakn fi Sm~m Fe

L' R,7 ~.. d70 U.S. A51, 456 (1985p. There is tlms a ~n~esmupfion that z legislatm~e does not intend the

13 obligations it sets Y'aitlt m lts resohitione to create private cvnh'actual rights RL~OCZIZ, 5'? Cal.

14 4ffi ~f 1186.

li Tlus presnmpticm places a °heasp bui-~eu'" on a pliauitifY to show implied coutractaal

16 intent. Id. at 1196 (gnotutg SmeDiegoPoltee r. Smn Dtogo Rat Srs_ 568 F3c1725, 7d0 (9th (.".Ir.

17 ^_009)). Abaeut explicit Itmgnage gianfiltg a wntrnchtal iigltt, a plaIntlff umst show that ̀ Yhe

18 stahttoiy languaga or circumstances accompanying iGs pams~e clanrly evince a legislative intent

19 to ~'eate ptivafeiights of a conhachiaL nahue enforeeaUle against the ̀ 2oveuuuantal body].' Id.

~0 at 1157 (etttpltzsis added) (cdtations a~td quotaliotts onutted), sae nlso Cloy~pool r. !Y`ilsm~, 4 C~1.

31 .app. 4th 646, 670 ('1993) (°[T]he implioahion of saspensiu~n of legislative conhol must be

2'_ 'mmnstakable."') (gitotittg Cnl Tenchers 3ss'n., 15s Cal. App. 3d 7t S09). Tlus luglt bar '..

'_3 °ettsw~e[s] that neither The gocemuig body nor the paUlic ~~'ill be bli~tdeided by miexpected ',

34 oUlig~6ons." REOCIII, 5'- Cal.. ~1th at 1189. ''..~.

~~ I

i
26 A. 1.2 Cases Cited inREOCZII

~~

''R The CaliYonua Supreme Couii noted that ̀ YUmteinus Gases ̀lu~ve implied conh~acfi~l

11
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1 obli~~tiens fi~om tha partiui~liu~ tests and contests of tl~e stahifes zt issue. "" REOCTTI, 5_ Cal. 4tli

'_ at 1186 (gnotuig Cnl. Tenclun~s.4ss Sr, 195 C~1. App, 3d at 505). Tlus Comt now reviews ceittin

3 of tlto~e oases, au well as ca5e~ finding no implied tipJtt.

4 In L'mldes r. Corr, 139 CaL App_ 3d %'3 (1983), flte Corot of Appezl found tlu~t the af~te

i IiaA tm implied cnnfrachx~il duh~ "to ivail z s}~stem~fic, subst~uiti~l montlilp conhibutiuns to the

C, PERS [RiUlic Employees' Retiremznt 3yetem] fiord[.]" Id at 7&6. 'Plie chiry to m~int~in ui

aotuuit~lly xotmd system fe11 just shoat of Uetng e~~licit bee;aude tha stafuYa cfid not achtall~- use

8 the plu~i~e "souird zchwrial baeis.° I~l. at 7&5-86 ~. 7RS n5. Bat fliere were st~itutoiy provisioiu

9 m~id~tia; ongouig "contptilsoi}' emylo}'er cenh-ibutiotts" in spe~7hc codified unounfs,

10 accompanied by a ~tateinent Uut these monflily conhibutions here "wutuntin~ obligatian~ of flee

11 State." Id. a( 78̂ _ ~oitationa 2n~'1 quotations onutted). Relying on that clear stahitory lan~iage, the

1'_ Corot of Appel foetid ui nuplied conhzmt to coninbute to the PERS fiord on ~i oi~ouig basis.

13 The taota in Cnli{ornia Teochers_~lssoct~t/a> presented a oloser call, leacGitg to a

14 clissenffiig opauoit. There, the Court of appetil considerel whefliar Govetmuent Code Secrions

1 ~ ^_3401 turd ?3403 n~aiufested a clear intant to pU'n~vienll}' fiend tha C"alifonua Teacher'

16 Refueiuent FnnA. 159 (`,~1, App. 3d ~t g99.500. !hose stahites, passed ut 19'x, cuntuneA ~ t~blz

I % lisring the xpeciflc unotmt of iuoney to be paidii~to.tha Teacher's Rekirentent FimA for every }ear

13 from 1980 Uu~eugh 1995. ]r7, at SO^- n.S. They also prociclad a fotnttdti for ealeidating fimding iit

19 the enstni~e yeas. Id.

?0 Tl~e mnjoiity iu Cnlifi~nain Teodaw~s.dssociafiorr found fltat tltore tables cunsfituted "x

3'l sYi<ughY-out pronu~e to pac fixed and deternunable s~wts of money." Id. at 508. It also

3̂ _ considered the Y'act Uiat the enaeUn~t creeitnig Qie obligation axpressly i~epe~led the concflrioiuu~

'_3 of such Yiui~~g upon approgiiarions in the State Budget Act. ]d. at i06. It eonchided that tlus

?d repe:il deiuonsh.2ted a •'conmuhueut to pemuuiencc of fimding" reg udless of the conringen~Ye of

~ Yl~o aiuut~f lxixlget Id But in awall-reasoned clissant, Justice Regan stated Yltaf he "hillg agree[d~]

^_6 wifli the C;oveinur Qiat tl~e tah~ton~ approy~~iatioi~s ... do not cru~te a amhvet[.]" Id at i 151 J.

?7 Regui, clisseiiting). hutice Regan ctistingtushecl Vnldes Ueeanse the sMhiton~ language in that

?3 case clearly stateA that flee State had a "contitttting obligatian" to oonhiUttte to the rntiremettt

L
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i 'fiord, 2s no 3ttclt language ap~eaz~ecl iu Seufioiu °_3401 and 3340'_. Id. at 517. Thus, lte concluded

that the stabiles clicl not eoutain "an adequate m~unfasGition of e prourise g3vuig rise to a

3 contracta,ial obligation" Zd. at i18-19.

d On flee other ettd of flee spectmtu zu'e ~n~ where courts have foetid no clear vitent hi enter

into a Conhachial u~iNngeinent despite a police and yractice of pruviding Uenafits. Iu Clayyoo7,

G Che C:utu't of Appeal held that statutes aufliotizing fiutds Tor cost of livntg ("Cola') progams did

7 not a-eate Dui unplied yi~ontise of contoured fnucling- 4 Cal..App. 4th at 65?- The court's poinYeci

R analysis Ylatlg heM that it weld not ford uty stahtCoi}~ luignc~ge assuring fiihu~e h~nciii~G, nor any

9 langmiga eunfuuung U~at the le-~slahtra ~voulcl not de~~ease hording. Id. ~t 679. There was

lU simply no teshial 1tc~aL for flee impfied right

11 TLe C/m fool court distil~2uished Ynldes utcL Cn1YJr~rvrYn Taadxers rlssociotton, tvllare the

I'_ decisions had ̂ iny>lied confrachial oUligatious ... [based] on the shength of asstuances to be

13 foundui the lwgunge of the gove~7ung stabiles ... [sho~4ing] ~ ̀ conuiuhnent to pemix~neacy' oT

14 ~ fiuiding of ̀u~iticel importzmce' fo the ̀ underlying confipctual pronuse to pay the pensions[.]"'

li Id. of 670 (uitin¢ Cad Tenders _4s.r br., 155 C21.~App. 3d at SO6J The stafttte eat issue ut CJnryool

I6 did nuf uulnde ury a~snrvnws showing a conmutment to pennanencp of fiui~ig. Id. Tl~e oourt

1? further disHnQtushed i nlrfes tuxl ~'nitfa~7~in Toachersdssontntion Uecanse the uuplied prounses

13 upheld in those cases «sere necessuy to maintain tl~e hutduuettt:il integiih of the peiuioit s}'stettt.

19 I~l. f3nt in ClmEranl, pl~~intifl'songht en implied right to a pmticulu~ Cola fmiduig methodology,

°.0 ~.~~Iricli Tlie court concluded uuounted to a clzun tai "7 vested right fo wnhol the aduniush~afion cif

_1 Qie plan(.]" Id. at 6G4. The court declined to uuply such a iiglit because iY wotild place "a

?? fimdunant~l couetrafnt on the fi'eedom of action of Ute Legislahve[.]" Id. at 670 (zmphasis

23 added) (~ntations and quotations ouutted).

34 Lib:ewive, the cotut ]n Sappirzgioi~ v. Orange Un~ed Scho~lDistret, 119 Cal. App. 4th 949

'_i i ̂ _004) declined to turd th7t the retu~ed emplo~~eey of flee Oian~e Comity mnfied school dishict

26 had ui implied right to receive free lifetiuiz PPO beneYlts. Id. n19iC. Uiilike the C:Imyoot

1? plaintiffs, the Sappi>egfion plainUfi's did cite apeoilio slahtWrylangtk~ge ptuportecdy gianfltlg &err

'_S itttylied right Id. The mmt estensivaly analyzed this stahrtory langnhge and concluded tltzt it

13.
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1 was ~nbfgnons. Zd et 9,55. Tha oourt then considered flee Paoi fliat the Uishict had a 3(7-year

policy of proviciuig the F'PU be~iefits. Id The court cenchided that the Dishict's decision to

3 "pmvide0 a free PPO beneYit for'?6 ye~~-Uefore Health instu'uice prettutmis sl~a~ocketed and the

4 cast of PPO covei~ge begot far outpacuig tl~e Brost of HI~40 coverage-does not prove fl1e Diafiict

pronn~ed to provide that option Torecer.° Id. The long-tertu practice of procidu~ the Uenefit

C 'Y~eflrn;t[acl] e magnuwuo~is ~pitit, not a conh~chtal uiuidate.° Id at 955.

Q d.13 NuithC'irctutOpuuonittHm~~is

9

10 H~rr•!s, ffie compaction eflse to this o~ite, recei2tly rehtmed front tui appeal to flee Ninth

11 Circiut of an m~der disnussii~ the case. Sea Hmris, 682 F3cl at 1134. It provides an fiLShveYive

1'_ zp~lio~fion of the C~lifovua Suprane ComT's cerflYied decisioiL

13 Iu the relevnnt porfinn of Harris, Uie Ninth Circtnt eon~idered whether the retired

1-0 ~ ~uployees coidd ataYe a claim foi~ breach of animplied contract ro reoeIve ~ filed subsidy (Uia

15 ( "Cn'auf l under Qte 1993 Pl~i. Id. TSie- Nnttl~ Cimiut T'onnci fliai "[i]n order to state a cl<nm fur a

16 ~ ccinh~ctii~l ndrt to flee Giznt, tl~e Retirees un~stplead specific r~;~lutioiu or ordinances

ll establisluttg that iigltf" Zd ~t 1135 (citing Srnroraan 6r~t•. dss h ofRe7n•edPivys. v. So~roma

13 ~ <'nh., No. 09-Odd32, _010 LJ. S. Dist. LEXIS Id33d~, at ̂ `9, 27 (N.D. Cal. Nov. °_3, ?010)

19 (ctisnnssrng case with prejGidlce, where none of the Board resohitions qr Board-ceitiTiad D~IC)iIs

'?0 "etipliciflv procide(cf] Uiat Souonta ap'eecl to provide lte~ltli uisuranee benefit.,' to retirees iu

3'1 perpehuty, [uiil so] a conh'act to du so has not Been formed.")j_ In other words, the Flaiutiffs

32 needed to identify epeclfic ̀ Venue or pirovisiuns ... gttartnitee[ing] the Grazit will amfimie.° Id.

_3 On appeal, PlainfiYTs 3cimititied two specific n~tOUs to support their aliegatloua. Put the

24 Ninth C7ircint found that neither one h~ui nip tea~ius or pinvisioiu guaz~~nteeing the continuafion of ]

'_~ the Givit. I~l To the conh~ry, the n10T.Ja contained dm~atiai~l l~u~giiage. Id. Iii llie ~bseuce of

'-G fury speciYlc n40C?s supporting llie allegatieius of an implied ri^ht, the Ninth Cir~7nt concluded

'?? tli~t the "Retirees have failed to plead facts flint suggest that the Coiudy promised, in the MOUs

'_R or othamnae, to nu~i~ttain the (na~rt as it existed on the Retirees' respective dates of retirement."

13
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1 Id. The absatwe of llus fachtal predicate ttteattt that Plaintiffs ltnd not even propetl~ nllaged ut

3 implied right. The Ninth Circtut granted leave to upend, but oiily to allo~k Plaintiffs "to set oiiC

3 specifically the temu of those ~40i Js on which flieu~ claiiu is preclicated." Id, at 1 137.

4 Altar reviewuig the Nnith Circuit Opiiuon, the iatirad. emplogees tasked the Ninfli Circint

to clarify that an implied conh~chial right to benefits wtdd also arise fnrtn ~tti~tnic

F '~ircmngt~tces accontpauying (the] passage [of the legislati~~e euachne~tt]." Hm~ris v. Comaty of

? Ornnge, Na 11-X5669, slip op. at 3 (9tli Cir- Jim. 13, 2012.) The Ninth Circuit refiised. sfuuGng

8 by its oiigin~l (h~dca~ regLtiiing any 2tttenchuent to cite specific MOUS. Id., slip op. at 1 (9tlt Cir.

9 Jtil. ~3, ~Ol?_)

10

11 d1 Application of REOC III

1^_

13 TJltnnatelc, flee C~13Y'ouua Supreme Court and tl~e Nnth C3rctut declined fir weigh in on the

14 prcry~er onta~mz in flus case, leaving It to this Court to apply the law to flee facts. Bnt inXEOC

] ~ ~ III, flee Califonua Supreme Court did frtune flit redevtant question as whether ̀~a ccmtt~ohisil rinht

1C for the contuiaaiion of a sii}.le muffed pool Yor piu~poses of ~etfiug health iniiuuice prenuunu for

1? refired Oruige Coiuitg emgloyeas e:ui be implied Y'rom Bo~u~d rasolutione[.]" R&OC III, 53 Cal.

18 4th at 1188. REOC basis Uie "heavy Unrden," id. at 1190, of dernonsCrating that 'the stahrtoiy

l9 iznguage or cirmuustanceY aceompuivhig its passage clearly evince a legislative inte~rt h~ ore~~te

?0 piiv~te rights of ~ conh~.ctu~l ik~tm~e enforceable against the goG~ei7uuental body." Id at 11R'

'_1 (citsitlons uid quotatirnus ottntt~ecl). 11ie Comt berar iu pond thn Cnlifonua Supreaue Camt's

32 to utdzte, echoing flte T.Inited Stites Supreme C'.ouii, Yo ̀ 7~rocead cantiously'both iu identifying e

'_3 cunhact within the language of a ... stahrte znd defiitii~ flee contptus of airy canh'~ehtal

34 obligation.° Id. at 1188 (citiltg tiaYl R. Pnssm:ger Cori., d70 LJ.S. at 4661.

?i

-̂6 4?.1 Stahifory Lungnaga and Acuomptuiyuig Cu~~~.invst~uices

~,

?R The Comt begins its uatd~iotts re~~iew 6y esanuitittg Rasoltttion 8d-'1d60, wluoh ongii~tecl

15
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1 'the pooling piactioe. If is inwiediatel5 appuettt thzt Resolurion 84-1160 contauis no provisions

cotuparable to those 3n i-n1Aer or Crzlifm~rr~n Ta~eberr,~lssociatiorr_ Utilike the provision ui

3 i nldes, there is no language indicating fltat pooluig wotild$e 2 "contumu~g oUliga6oit " T~nldes

4 139 Cal. App. 3d. at 77R. And tuilike the taUles in Cnlijornin Tenc/rers.4ssocintroi:, the Cotmty

i did not mandate the Puhue uuotttits that it way regtta'e<I to wnhibuW to the i~tired employees'

C health care prettntutt i'ztes. 155 Ctil. App. 3d at 503 n.1.- In fact, Kesoltition 84-1460 sloes not

? cliscnss pooling or the Subsidy Yc~r mry pc~iud of time beyond the 1985 ceileudar year. It suuply

8 mclnde3 aDare-buttes Gable liatnig tl~e yreuututt rates Por that year. The rates for flea next year

9 were not filed in advance, 6ut~ weir to lie dete~~nnned mui approved the following }rear.

10 The ~Kre~uivstances accompuryutg the passage of Resolution Sd-1d60 suggest that it <lid

11 riot wise out of m fUU~unecl-for a~change utith autployees. Rallies; the County ittdey~andettily

L^ re~ilized that it needed to euuect its past aecomiting rust il~e. T~~ reetifi~ tlns e~rur, the Comltc had

13' to ralse;atirecl emplotiea preuumius b~~ eitltar 73°0 or 113°'0. The Cotutty elected to ruse llient V}

14 the Brill ]refry i'_° o, wluch «gas oiily aclueved by poolutg antes; indireetl}' resulting in flee Snbsicly.

1 i The Uottom line i~ that pooling was tut inuuedlate salution to an inmietliafe probleru. The

16I SnUSidy x~as a by-ptndnct of flte CotmtS~'s acee~mtting cleairnp. Nutltiug ui FesoluHon Sd-1d60

1? ~ uiclicates that flte CotmtF uttendeei to e~-uit a lifetime beneflf to retu'ed employees. Iu fact, the

18 inunecflate efTect of Resolufiou R4-1a60 vas to Fanrnr retired eruplo}~ees by i~n5ing their

19 preimums.

30 The latarlegislatiott is also devoid of any luigiu~ge reflertut~ a confintixng obli~Ation to

21 pru~-ide the Subsid}~. The Beard approved the pooling polic}~ on an uumal bail, axtd linuted its

32 approval to the npconune oalend~r year euily. The legislation made no wnviuhnent to the yeah

23 be}oud. Tlus hags facts foetid relevmif in other cases_ See, e.g, Srn~ Be~nnrdiuo Pvb Nc Pnays.

24 3ss`rr. v. C'iq~ ofFonlring 6' Cal. 9pp. Aftt 1^_ 15, 12'_d (1998) (futdiltg 1w ~+~stecl tight to Uetiehts

'?i becatue the}"`were av~necl on ~ year-to-yen- l~~sis under previous n40Us tlu~t expu'ed nttdar their

-̂6 o~cu temp"~. Indeed. tl~e later Resolutions eapllaifly eel~~ilata ttie hnpect oT diswntinuing tlus

~7 policy.

''8 Oneiall, the legislative langik~ge reflects the Board's inte~il thzt the decision to confimie

1F
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"LQUISE H. R NNE, State Bar #36508- 031N52814
85 https://ecf.cacd.uscourts.gov/tloc1/031115281495

C e 8:07-cv-01301-A6-MLG Document 250 Flled 09!06!12 Page 1 of 2 Page ID »:13546

i I~1ICI3.~EL P. BROV~N (Cal. Bar No 1 S3fiQ9j
L aW OFFICE OF 1~1ICZIAEL P. BRO~iN

Seattle.R~as}~inetgn981~2
3 Telephone: ('_O~i909-39'?
~ Facsunile: (ZOG)~36'_-'_006

~ttoniel° Yor Plfliniiff

S
i UNITED STt1TES DTSTRiCT COURT

s
CENTRAI, DISTRICT OF Cr1LIFORNL~

SOLrTHERN DI~TSION
9

10
i

t i Case Ne SACV 07-1301 AG (MLg?~i
RETIRED En4PLOPEES

1'- .-15SOCL~TION'iOF ORANGE
LpLt~}- [Related To Lase No. SAC4 09-

I~ O(195: appeal Nu. 11Si669]

1~ Plaintiff,
P3,AINTIFF'S NOTICE OF

1' as. i P,PPE.~I. FROM JUDGF1btENT

i~ j IN FAVOR OFDEFEND~NT;

COL?NTF OF GIr1NtiE, NOTICE OF RELATED CASE
1- ~,i

is Defend~t.

19 is

30 ~ i~

?1

j

'~
S

,6

73 ~'

7 of 2 ~ 2/21/2013 4:12 PM



LOUISE H. State Bar #36508{-031115281495 hops:l/ecf.cacd.uscourts.gov/doc1/031115281495

07-cv-01301-A~-M LG Document 250 Filed 09106/12 Page 2 of 2 Page ID #:13547

1 ~~ Ylaintif'f appals to Uie i.?nited States ]

JudgmnnC entered iihI favor of Defenduit CoL

~iti» Defendantf s D4ution.Tor Ju3~ment ~
I

~ filed Au~ist 31, <0~12 and is Document No.

Tlns c~.se was previously appealed to the Ni.

6 56026), acid 1<uar iymanded by thaC Caurt to

' proueedinga beforeithe c; aliTomia Supreme ~

s Pursuant to ~i~nth Circuit General Orc

notice Usat tlils cas~ is related to a case pree_

t0 Appeal entitled (i ~luva Harris et al. r. C"our

11 No. I1-5>669_ Th{{t casati~~as resumed to th

l? Court's ottler ~~an~ng judgment on the plea

13 Comity oT Ornlge,auid'is cunenYlg pending

i~ Dated: September6, 20'12 Respec

t
L.4\k c

tti

1- i

is B~:

i~~

?0 i

'1

~;

_~

~5

,~

.~4

iNi Circuit Court of Appeal from the

p of Orange after this Court's Order

the Pleadings: The Jud~nent was

8 in the District Court's docket.

i Circuit Court of %lppeal(Nu. 09-

e District Court after cectiY7catiou

2.1. Plaintiff/Appellant provides

sl}' before the North Circuit Court of

of Orange, SAC V 09-0098, Appeal

)ist~ict Court afCer reversal oT dklt

gs in favor of ehe Defendant, Uie

tore the District Court.

Submitted,

'E OF ~IICH,~.EL P. BKO~~N

for Plavihff

~ of 7 ~.. 2/21/2013 4'17 PM



'CM/ECF Forms -031115348830 ~ httpsJ/ecf.cacd.uscourts.gov/docl/031115348830
Case 8:07-cv-01301-AG-MLG Document 252 Filed 09/17/12 Page 10# 3 Page ID x:13550

~~~, OfficeafUie ~;lerk
~ ~ ~d ~~-~ , Unite States Com-C of Appeal for the Ninth Circuit
~3 Post OfSce Bo1~1939>9
M Sau Francisco. Califom a 94119-,939~1i (tN~~" - ,1 p

Y1J~~11-U ~O

Il1U~~{' C.. UlV)'21'

ci~icofcow+ September 17. 2612

Nip.: 12-;6706 ~
i

D.C. No ~ ~ R~07-cv-0'1301-_~Cr-1~IIiG

Short Title: 1 Retired Emplogeas 1ss+o~~i~tion t~. Comrty of Orange

Dear .appell~u~dCot~L4e1

.3 copy of your unCi~e of appeaL'petitien hes been recei~°eci in the Clzrl~s office of
tlia United States l'~urt of appeals Yor the Ni~jth Circuit. The U.S. Court of
.=appeals docket nui ber shown aboee has Ueeri assi~~2ecl W this case. Soli must
indicate 8iis Court f Appeals Socket munber ~vhanever cuu communicate wiUi
tivs coiut regarding his case.

Plensz Tim7ish tivs ~{ cket iminl~er unmediatel to tUe oom4 reporter if you place nn
~,ider, or have placed an order, for porYlons of~Iie trial hu~scripts. The coiut
reporter «~i11 need H is docket ~2tiunbar ~x~hen cc~mmu~ne~iYnig wiUz this coma.

i
The due dates for Gng Che parties' briefs and otherR~ise perfecting the appeal
bare been set b~ t~e enclosed "Time SchedYle Order," pursuant to .,np~~~vi~ie
FR~1P ~vfes. These) dates c:m be extended o h' by court order. Failm•e of the
appellant to comply with the time schedule ~rder will result in automatic
dismissal of the aobeal. 9t6 Cir. H. a2-1.

Payment of the $.{ 5.00 I?.S. Cow•t of Appe is docket fee is pest due. Appellant
Shall correct this deficiency witiun l~ days. F iilure to respond to this order ~vitlivi
the time set uut ~c~ill result m the clisnriss~al oT e app~1 fur Yailure to prosectiite,
See Seth Ou_ R. 43-1 The tee is ~ayabla to tl~e ~Inrk of Clie District Court, the Tes
C~?luY of tl~e Eaiilctu. tcp -~.~iellate Panel.

I

i

1 Of 3 ', 2/27/2013 d'13 PM



~M/ECF Forms-031115346630 - https:l/ecf.cacd.uscourts.gov/docV031115348830

Case 8:07-cv-01301-AG~MLG Document 252 Filed 09/17/12 Page 2 of 3 Page ID x:13551

sv sT~TES cc~t~z~z of ,APE ~.s FILED
FOR THE NINTH CIRCUIT

i SEP 17 201'_

MOLLPGDW4FR. GLFAK
U 5. COUAT OF hPPEALS

RETIRED EMF'LC FEES ~Na 1256706
ASSO~'I_ATION C7 OR_~NGE
CpLTl~TT~,SNC-. D.C. No- 307-cc-01301-ACz-n4I,G

Piaitit fT - ?ppelfnnt, II.S. Dishict CoL~rt fur Central
C.'aPifomia. Sant~1 Ana

~ TIME SCE~DULE ORDER

COi.?NTY" OF OR 'GE, ~

Defen n~rt - :~p~~ellee-

Tha parties shall m et the follo~'ir~ time schgduie.

IY U1ara «~exe repor ed lie~ruigs, the parties sh~ll desigiklte and, if necess~n~, cross-

designate the trans ripts Ynusuzurt to 9Hi Cir. fit. 10-3.1. IT dare t~ erz no reported
hez~rings, Nie trai~s~ipt deadlines d~~ not app1~.

Man., September A, 2012 1~~Sedintion Ques~tiamaire due. If tour reg3stratiun for
.~ppellaYe ECF ~s confinued attzr this date: Uie
b2ediation Ques+tioimaire is due ~i~ithni one day of
receiving the aiNail from PACEh' coril"uming }'otu -
registreit~ion, ~

Tue., October 9, 2 12 Transcript shall be ordered.

Mon., Junuu~~t• 7,013 Traivscript shall ba filtd by court reporter.

Tue., Beb~va~y 1 , 2013 AppellmiYs upe~~nig brief acid excegts of racoxd slk~ll
be served and fi~lzd I?u~sutuit to FRAP 32 rind 9th Cir.
R. ;3-1.

II

2 of 3 - 2/21/2013 4:13 PM



CM/ECF FOrms - 031115346830 hops://ecf.cacd.uscourts.govldocll037175348830

Case 8:07-cv-01301-A -MLG Document 252 Filed 09717712 Page 3 of 3 Page ID #:13552

Thu., D~arch Zl, 2 13 _~pellee's a~vs~~ eruig brieY and excerpts oT record

shall be sort ed t nd filed pLUSU~it to FRAP 33 a~2d
9th Cs. R. 32-I

The optional ~ppe lant`s reply brief shall b'~ filed and se~~ced within fourteen
dues of service of he :~ppellee's brief, pu~spant to FRCP 32 and 9t1~ Cir. R.
32-1.

Failure of the app Ilant to comph~ n~ith the Time Schedule Order will result in
automatic dismiss l of the appeal. See 9th 'ic R. 42-1.

FOR THE COTrRT:
Molly G D~;yer
Clzrk of Court

Jeruiifer Nidori
Depute Clerk

i
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12-56706 Docket

General Docket
Uniletl States Court of Appeals for the Ninth Cirwil

Page 1 of 5

CouR of Appeals UoCket M: 12-56708 Docketed: 09/17/2012
Nature of SaIL 3190 Other Conlrect Actions
Retired Employees Assodation v. County of Orenge
Appeal From: U.S. District Court fot Central California, Santa Ana
Fee Status: Paid

Case Type Information:
1 ~ civil
2~private
3) null

Orlginating Court In/ormatlon:
DlstAet: 0873-8:8'.0]-cv-01301-AG-MIG
Court Reporter: Blanca Carvajal
Trial Jutlge: Andrew J. Guilfortl, District Judge
~a[e Flletl: 11/05/2007
Date Ortler/JUtlgment: Date Order/Jutlgment EOD: Date NOA Filetl: Date Recd COA:
08/28/2012 08/31/2012 09/06/2072 09/062012

Ptlor Casas:
09-56026 Da[e Filetl: W/01/2008 Date DisposeG: 12/19/2011 Olsposllfon: Remandetl -Jutlge Order

Current Cases:
None

RETIRED EMPLOYEES ASSOCIATION Of ORANGE COUNTY
INC.

Plaintiff - Appellanq

COUNN OF ORANGE
Defendant Appellee,

Michael Patrick Brown, Attorney
Direct: 415-505-5412
[CDR LD NTC Retained]
Law Office of Michael P. Brown
1124 19th Ave.
Seattle, WA 98122

Ernest Galvan
Direct: 415-033-6830
[CDR NTC Retained)
Rosen Bien Gaivan & Grun(eltl, LLP
10th Floor
Firm: 415-433-6830
315 Montgomery Streel
San Francisco, CA 94104

Benjamin P. De Mayo, Esquire, Attorney
DirecC 714-834-5133
[CDR LD NTC Dep County Counsel]
ORANGE COUNTY COUNSEL'S OFFICE
Hall of Administration
P.O. Box 1379
Santa Ana, CA 92702-1379

Arthur Anthony Hartinger, Esquire, Attorney
o~rea: s~o-eoe-z000
[CDR lD NTC Re[ainetl)
Meyere Nave Riback Sllver 8 Wilson
Suile 1500
555 12th Street
Suite 1500
Oaklantl, CA 94607

EEwaM 1. Kreisberg
Direct: 510-808-2000
[CDR LD NTC Retained]
Meyere Neve Riback Silver &Wilson
555 12th Street
Suile 1500
OaklanQ CA 94607

Teri Maksoudian, Senior Deputy County Counsel

hrips://ecf.ca9.uscour(s.gov/cmecflservletlTransportRoom 5/1/2013



12-56706 Docket

Direct: 714-834-5835
[COR LD NTC Dep County Counsel)
OFFICE OF COUNTY COUNSEL
333 W. Santa Ana Bivtl.
Santa Ana, CA 92702-t 379

Page 2 of 5

https://ec£ca9.uscourts.gov/cmecflservlet/TransportRoom 5/1/2013



12-56706 Docket

RETIRED EMPLOYEES ASSOCIATION OF ORANGE COUNN, INC.,

Plaintiff- Appellant,

v.

COUNTY OF ORANGE,

Defendant- AppellE

Page 3 of 5
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12-56706 Docket Page 4 of 5

09/17/2012 ~ ~ DOCKETED CAUSE AND ENTERED APPEARANCES OF COUNSEL SEND MQ: Yes. The schedule is

u va. aezez Ke set as follows: Fee EUa from Appellant Retired Employees P.ssouaGOn of Orange County, inc. on
09/06/2012. Mediation ~uesliannaire tlue on 09/24/2012. Transcript ortlered by 10/09/2012. Transcript
due 01/07/2013. Appellant Retiretl Employees Association of Orange County, Inc. opening beef tlue
02/19/2013. Appellee County of Orange answering beef tlue 0321/2013. P.ppellanfs optional reply brief
is tlue 14 Days after service of the answering brief. X8325851) (JN)

09/24/2012 ~ p Tertninetetl Neelam Naidu Mr County of Oange in 12-56706 (per attached email). X8334590] (HC)

1 p8. eZ69 KB

09/24/2072 ~ g Filetl (ECF) Appellant Retired Employees Association of Orange County, Inc. Metliation Questionnaire.

apg, 386 ~e KB DaM Of S¢Nice:09/242012. [8335082~(MPB)

10/03/2012 [] q Receivetl no~calion from DisMCI Couh re: payment of tlocket tee. Amowl Paitl: USA 455.00. Date
paid: 10/02/2072. [8348975~(BV)

07/25/2013 L 5 Filed (ECF) Streamlinetl request fore#ension of time to fie Opening Brief by Appellant Retired
Employees Association of Orange County, Inc.. New requested due date is 03/21/2073 at 12:00 am.
[8488043](MPB)

01/25/2013 ~i g Streamlined request[5]by Appellant Retired Employees ASSOCiaHOn of Orange County, ina to
extentl time to Nle [he brief is approvatl. Amended brieMg schedule: Appellant Reliretl
Employees Association of Orange County, In<. opening brief tlue 03/17/2073. Appellee County of
Orang¢ answering brief due 04122/2073. The optional reply brief Is due 14 tlays from the tla[e of
service of the answering brief. [8488777] (CG)

02/04/2013 [~ ~ Filatl (ECF) notice of appearance of Ernest J. Gaivan for Appellant Retired Employees Association of

ipe~aao.a ke Orenge County,Inc.. Date of service: 02/04/203. [8499420](EG)

02/04/2013 (~ ~ g Atlded attorney Ernes! Galvan far Retired Employees Association of Orenge County, Inc., in case 12-
56706.~8499522](JF~

03/22/2013 U g Filetl (ECF) Appellant Retired Employees Association of Orange County, Inc. Motion ro file oversizetl

e pg, 36.18 NB brief. Date of service: 03/21/2073. [8560483]--[COURT UPDATE: Attached <orreded motion. Removetl
brief (refiletl using corzect ECF event; see entry: LD~ Resent NDA. 04/18/2013 by RV~ (MPB)

03/22/2013 [rj 16 COURT ENTERED FILING. Submittetl(ECF)Opening Brief for review. SubmiHetl by Appellant Retiretl

eo pg, xao za rce Employees Assodalion of Orange County, Inc.. Date of service: 0 3/2 212 01 3. [8591953 —[COURT
UPDATE: Attachetl wrrectetl PDF of beet Resent NDA. 04/162013 by RY] (RY)

03@2/2013 [~ S Filetl (ECF) Appellant Retiretl Employees Association of Orange County, Inc. Motion to take jutlicial

a2 pe. a er me notice of District Court Recortls Etc. Date of service: 03/22/2013. [8561456J—~COORT UPDATE,
Attached searchable version of motion. Resent NDA. 03/25/2013 by RV] (MPB)

03/252013 C ~~ Receivetl Appellant Retired Employees Association of Orange County, Inc. eaceipk of record in 8

z va~ ief aKe volumes. Servetl on 03/25/2013. Defciencies: incorcect color covere, motion to fie oversizetl brief
gentling. Notifetl counsel (See attachetl notice). [8584003] (WP)

04/082013 ~ ~p Received corredetl tlefciency of Covected color covers for the excerpts of recortl from Appellant Retiretl
Employees Association of Orange County, Inc. served on. (8581655] (WP)

04/092013 [] ~3 COURT DELETED INCORRECT ENTRY. Notice about deletion sent to wse participants reB~sleretl for
electronic King. Correct Entry: [9J. Original Tezt: filetl (ECF) Appellant Retiretl Employees AssoGation of
Orenge County, Inc. Motion to file oversizetl brief. Date of service: 04l09/20t3. [8583922] (MPB)

04/16/2013 G ~q Fi~ed(ECF)Appellani Retiretl Employees Association of Orenge COwty, Inc Motion to e~Rentl time to
a pa. ae.e Ke fie Opening brief until03/222013 at 12:10 am. Date of service: 04/1612013. [8591338] (MPB)

04/76/2013 [] ~5 FileC OMer (Appellate Commissioner): The appellants motion for leave to fie an oversize brief is

~ oa. ~~~s3 rce g~~~etl. The Clerk shall fie the previously submiHetl opening brief. The answering brief is due within 30
tlays after the tlate of this ortler, and the optional reply brief is tlue within 14 tleys after service of iha
answering brief. (Pro Mo) (85914397--[COURT UPDATE: Attachetl correct PDF of order. Resent NDA.
04/16/2013 by RV] (MS)

04A6/2013 [J ~~ Submitted (ECF) excerpts of rewrd. Submitletl by Appellant Retired Employees Association of Orange
iss~pe.~~e~s~me County,Inc.. Date of service: 04/18/2013. (8592136](MPB)

04/1fi/2073 ~ ~g Filed clerk ortlec The opening brief 16 submitted by Retired Employees Association of Orange County,
z pa~eses ke Inc. is filetl. Within 7tlays of the filing of this order, fier is ortlered tofle7 espies of the brief in paper

format, accompanied by certifcation, attached to the end of each copy of the brief, that the brief is
identical to the vereion submittetl electronically. Cover color: blue. The paper copies shall be prinMd from
the PDF version of the brief crealetl from the wortl processing application, not from PACER or Appellate
ECF. The Court has reviewed the excerpts of record LJ submitted by Retiretl Empioyeea Association of
Orange County, Inc. The excerpts are ortlered fletl. The Court has previously received paper copie6 of
the excerpts. [8592275 (NJP)

0423/2013 [r] ~g Receivetl 7 paper copies of Opening brief 16 fletl by Relived Employees Association of Orange County,
Inc.. [86006137 (SD)

https://ecEca9.uscourts.gov/cmecf/servleUTransportRoom 5/1/2013
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;.GJear.All,

C> Documents antl Docket Summary

C? Documents Only

Inciutle Page Numbare

SalecteC Pages: ~0 Salactetl Size: 0 KB

_V,iew:9electetl,

PACER Service Center
Transaction Receipt

U.S. Court ofA eals foHhe 9ih Circuit 05/Ot/20t310:19:07

PACER LOgin:
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wmOt88 Client COtle: 230.72256
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