
Orderlss~e~

on Subrrsit~~~ 
Metter

SUVCRIOR COURT OF CALITORNIA

COUNTY OC SANTA CLARA

SAN JOSE POLICE OFFICERS'
ASSOCIATION,

Plaintiff',

vs.

CITY OF SAN JOSE, et aL.,

Defendants.

ANll CONSOLIDATED ACTIONS AND

RELATED CROSS-COMPLAINT.

Case No. 1-12-CV-225926 (Consolidated
wifli 1-12-CV-225928, I-l2-CV-226570, 1
12-CV-226574, 1-12-CV-227864, and 1-I~
CV-233660)

ORDER ItE: MOTION FOR SUMMARY
ADJUDICATION OF ISSUES

Defendants City of San Jose and Debra Figone, in her official capacity, have made the

following motions for summary adjudication: I) in 112CV225926 against San Jose Police

Officers' Association ("SJPOA") as to the first cause of action for impairment of contracC, the

second cause of action for taking of private property, and the third cause of action for taking of

private property without due process under the California Constitution; 2) also in 112CV225926

on each of the three causes of action in the cross-complaint for dcetaratory relief (that sections

1506-A, 1512-A and 1511-A of Measure B do not violate the contracts clause, the takings clause
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and ffie due process clause of the United States Constifarion); 3) in 112CV225928 against

Plaintiffs Robert Sapien, Mary Kathleen McCarthy, Thank Ho, Randy Sekany and Ken Heredia

("Sapien Plaintiffs") as to the second cause of acrion for impairment of contract, the tkiird cause

of action foi substantive due process, and the fourth cause of acUOn for taking under the

California Constitution; 4) in 112CV226570 against Plaintiffs'Pexesa Harris, Han Reger and

Moses Serrano ("Hands Plaintiffs") as to tho second cause of action fox impairment of contract,

the third cause of action for substantive due process, and the fourth cause of action for Yatdng

under the California Constitution; 5) in 112CV226574 against John Mukhaz, Dale Dapp, James

Atkins, William Buffington and Kirk Pennington ("Mul<hnr Plaintiffs") as to the second cause of

action for impairment of contract, the third cause of action for substantive due process, and the

fourth cause of action for taking under the California Constihrtion; and 6) in 112CV227864

against American Federation of State, County and Municipal Employees Local 101

("AFSCME") as to the first cause of action for impairm~ot of contract, fhe third cause of action

for taking of private property, and the fourth cause of action for taking of private property

without due process under the California Constitution, and the eighth cause of action for

promissory estoppel and equitable estoppel.

"Phe matter came on for hearing before the Honorable Patricia M. Lucas on June 7, 2013,

at 9:00 a.m. in Department 2. The parties pcese~ted argument, and the matter was submitted.

Requests for judicial nolice are granted. The objections by SJPOA to the declaration of

Alex Gurza aze OVERRULED. All other evidentiary objections failed to comply with Californi,

Rules of Court, rule 3.1354, subdivision (c) uid, on that basis, The Cour[ declines to mle on those

objections.

I. DLFF..NDANTS MAY PROPERLY MOVE FOR SUMMARY ADNDICATION

THE VALIDITY OF DISTINCT SECTIONS OF MEASURE B.

The Court is asked to address, as a preliminary matter, whether Defendants may properly

move foe summary adjudication oPthe issues identified Riven the causes of acfion pled in these

consolidated cases. This issue concerns the concept of primazy rights: "The cause oPaction is

based on the injury to the plaintiff; and not the particular legal theory of the defendants

I. wrongful act." (4 Witkin, California Procedure (5th ed. 2008) Pleading, §36, p. 101.) "`As fax a:
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its content is eonceined, the primary right is simply the plaintifFs right to be free from the

particulaz injury suffered. [Citation.] It must' therefore be distinguished from the legal theory on

which ]iabiliry for that injury is premised.' [Citalion.] ̀ The manner in which a plaintiff elects to

organize lus oc her claims within the body of the complaint is irrelevant to determining the

number of causes of action alleged under the primary right theory.' [Citation.] The violation of a

single primary right still gives rise to only one ̀ cause of action,' even if a plainriff seeks various

forms or theories of relief. [Citation.]" (McCoy v. Gustafron (2009) I80 Ca1.App.4[h 56, 103 —

104.)

Sections 1506-A, 1512-A, and 1511-A of Measm~e B, as alleged, give rise to multiple

injL~ries as opposed to a single injury. If the most salient characteristic of a primary sight is that it

is indivisible, the inj uxies caused by Measure B are readily divisible even though all fhe

provisions of Measure B were enacted of the same time. Under a primary rights theory, each

provision of Measure B could be alleged as a separate cause of action. Therefore, summary

adjudication is available here. (Lilienthal &Fowler v. Superior Court (1993) 12 Cal.App.4ih

1848; Hindiry v. Rust (2004) 118 Cal.App.4'~ 1247.)

II. DEFENDANTS HAVE NOT MET THP.IR INITIAL BURDEN

AS TO SJPOA AND THE SAPIEN PLAINTIFFS.

The taking and due process azguments largely rely on the same facts and legal principles

as the impaianent of contract argument, and are addressed together. "The Sapien Plaintiffs stand

in Die same shoes as the SJPOA: all affected employees are members of the retirement plan for

police officers and firefighters.

A. Section 1506-A: Additional retirement contributions ao amortize ur~nded liabilities

The releva~f portion of section 1506-A provides that employees who do not opt into the

VEP shall have their compensation adjusted Chrough additional retirement contributions in

increments of 4% of pensionable pay per yeaz, up to a maximum of 16%, Uut not more than 50%

of the costs to amortize any pension unfunded liabilities. Plaintiffs claim that section 1506-A

impairs the obligation of contracts and is a taking in violation of the California Constitution.
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Defendants argue that there is no contrachial provision which restricts the City from xequicing

employees to pay for unfunded liabilities.

"The ulrimate questions of whether vested contractual lights exist and whether I,

impairments are wiconsUtntional present questions of law subject to independent review. The

question whether there is an impairment is a mixed question of fact and law." (Bom~d of

Adrnlnistrationn Wilson (1997) 52 Cal.App.4th 1109, 1129; see also Teachers' Retirement

Board v. Genest (200'n 154 Cal.AppAth 1012, 1028.) As moving parties, DeY'endants beu~ the

initial burden to make a prima facie showing that these are no triable issues of maYexia] fact.

Since the ultimate quesUOn is one of law, DefendanYS beaz the burden of showing, as a matter of

law, that vested contractual ~igh4s do not exist and/or that any impartment is not unconstitutional.

General principles of contact interpretation apply. (Refired Employees Association of Or'arage

Comety, Inc. v. County of Orange (2011) 52 CaL4th 1171.)

As stated in Walsh. v. Board ofAdministra~ion (1992) 4 CaLAppAth 682, 696 — 697, these

must first be a valid conhactual righC to be impaired. (See also Sun Diego City Firefzghters,

Local 145 v. Board of Actministra[ion (2012) 206 Cal.App.4th 594, 606, fn. 10: "When a claim is

presented under the cont~ace clause [(U.S. Const., art. I, § 10, cl. 1; Cal. Const., aR. 1, § 9)], it

must fi~sf be determined ̀ whether there is a valid contract to be impaired."') Defendants content

the reservation of rights included in sections 1500 and 1503 of the CiTy Charter precludes the

creation of vested contractual rights. However, the existence of this language alone does not

preclude the creation of vested eonYractual tights: it is a "we11 setCled principle that ̀ A public

employee's pension constitutes an element of compensation, and a vested contractual right to

pension bcne£ts accmes upon acceptance of employment....' " (Irsternationa[ Association of

Firefighters v. City ofSan Diego (1983) 34 Ca13d 292, 300 (IAF).) Although Plaintiffs rely on

Legislature v. Eu (1991) 54 Ca13d 492, that case involved legislation that contemplated the

complete termination of She benefit scheme in question, rather than a modification or adjustment

to pension rights.

Defendants argue that there is no contract restricting the City from requiring that

employees pay for unfunded liabilities, and in pazticular reties on section 1504(b) of the Charter
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and its references to current and prior service and service benefits. However, that secUOn also

states that the Council may provide by ordinance for minimum benefiES, and section 336.1520 of

the Municipal Code specifically provides That "[i]ates for current service shall noY include any

amount required to make up any deficit resulting from the fact that provious rates of contribution

made by the city and members were inadequate to fund benefits attributable to service rendered

by such members prior to the date of any change of sates...." (City's Request for Judicial Novice

("RJN"), at Ex. D.) Thus it appeazs that it is the obligation of the Ciry to make up unfunded

actuarially accrued liabilities ("UAAL"). Defe~idants have not ide~itified any language that

imposes an obligation on employees to pay for unfunded liabilities.

On a motion for swnmary adjudication, Defendants bear the burden of demonstrating that

Plaintiffs do not have a vested contractual right. Defendants lave noY met their burden in that

regard.

B. Section 1512-A: 50% of retu~ee health cane

Section 1512-A requires that incumbents and new employees must contribute a minimum

of 50% of the cost oFrefiree h~atth care, including both normal cost and unfunded liabilities.

Defendants argue that Plaintiffs cannot establish that Spey have a vosted right to have the City

pay fog all unfunded liability related to ~eYiree health care. In opposition, SJPOA correctly points

out that tMs issue is not framed by the pleadings: i.e., Plaintiffs did not allege Shat the City was

solely obligated to pay fox the unftmded liabitity related to retiree health case. Instead, SJPOA

alleges that section 1512-A impairs a vested contractual eight to have a 10°/a cap on contributions

and a eight to bazgain sepazately from the Federated City Employees Union for a toes-cost plan.

The City has not addressed either of these allegations.

"The pleadings serve as the ̀ outer measure of materiality' in a summary judgment

motion, and the motion may not be granted or denied on issues not raised by the pleadings:'

(Weil &Brown, CAL. PRAC. GUIDE: CIV. PRQ BEFORE TRIAL (The Rutter Group 2012)

¶10:51.1, p. 10-19 citing Goverrnnene Employees Ins. Co. v. Superior Cocrr~ (?000) 79

Cal.AppAth 95, 98, et al.) Conseque~rtly, Defendants are not entitled to summary adjudication

with regard to section 1512-A.
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C. Sectiory 7511-A: DiscontinuaROn ofSRBR

Section 1511-A provides that the supplemental retirement benefit reserve ("SRBR") shall

be discontinued and the assets returned to the appropriate gust fund. Defendants argue that,

given the discreCionazy nature of the SRBR, plaintiffs cannot claim a vested Tighe Yo receipt of the

SRBR. "A benefit is deemed bested' when the employee acquires an irrevocable interest in the

benefit. The vesting of refirement benefits must be distinguished Hom the ̀ maturing' of those

benefits, which occurs after the conditions precedent to Uie payment of the benefits have taken

place or the benefits are otherwise within the control of the employee." (Refired Grnployees

Association of Orange Cou~~ty, Inc. v. Cowaty of Orange (2011) 52 CaL4th 1171, 1189, fn. 3

(REAOC~.) "Vesting remains a matter of the parties' intent" (REAOC, supra 52 CalAth at p.

ll89.) "[U]ntess and until vested rights to retiremenC ripen into vested confxactual rights, the

Legislature may modify conditions of employment without violating vested pension rights which

have become protected under the contract clauses of the Constitu5ons." (City of San Diego v.

73aas (2012) 207 Ca1.App.4th 492, 490.)

Regarding the SRBR for police and firefighters, while there ace specified exceptions, the

plain language of the Mwiicipal Code makes distributions mandatory. Defendants rely, in part,

upon Allen v. I3omd ofAdrninisri~ation (1983) 34 Cal3d 114, but the Allefz court reached its

result finding no impairment of contract because: "The essential and critical factor is that ...

respondents could [not] expect under the terms of them employment conttact to obtain retiremen7

allowances computed on the basis of the unique salary increase accomplished by the

consCitutional revision of 1966 wi~ich ezprersly negated such erpecdatiousP In other words, the

fact that the cmistitutional revision exvressly excluded the former legislators is cleaz intent that

the former legislators could not assert an impairment of a contract right. If there was an intent

that SRBR cease distributions in the face of unfiznded liability, it is not appu~ent from the face o1

the Charter or the Municipal Code.

//

Case No. 1-12-CV-225926
Order Re: Motion for Summary Adjudication of Issues

6



1

2

3

4

5

6

7

8

9

10

ll

12

li

14

15

16

17

18

19 '',

20

21

22

23

24

25

26

~~

28

III. DEFENDANTS HAVE NOT MET THEIR INITIAL BURDEN AS 7'O AFSCME,

THE HARRIS PLAINTIFFS AND THE MUKI-IAR PLAINTIFFS.

Defendants' motion as to these Plaintiffs involves some differences because these City

employees are not police officers or firefighfe~s and aze members of different retirement plans

subject to different provisions of Use ChaRer and Municipal Code.

A. Section ]506-A: Addationa[ retiremen[ contributions

Defendants argue that the Charter does not assign UAAL to either of the two pension

contribution categories: current service/current service benefits or prior service/piior service

benefits. Therefore, it follows, Defendants argue, that the Charter does not impose all the

obligation to pay UAAL on the City and cannot preclude the City from requiring employees to

contribute towa~~d UAAL. However, the language of suction 328.710 (City's RTN, at Ex. A)

suggests the contrazy: that the burden of funding UAAL is on the City.

B. Section 1512-A: Reriree health care

Similaz~ to the discussion above, the allegations concerning section 1512-A ace not limite

to fhe issue of payment fog unfunded liabilities, but includes other issues. (See paragraph 98 of

APSCME's First Amended Complaint.) Failing to address these otk~er allegations, Defendants

have not met them burden.

C Section 1511-A: SRBR

Regarding the SRBR for other city employees, Plaintiffs are correct that the Ciry's

discretion with regard to disU'ibuYions is distinct from having discretion to abolish the SRBR

altogeUier.

For the above stated reasons, Defendants' motion fox summazy adjudication of issues is

DENIED.

Dated: June 20, 2013 l/V~~'"~

on. Pah~icia M. Lucas
judge of the Superior Court
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