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Arthur A, Hartinger (SBN: 121521)
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(ENDORSED) _

gspellberg@meyersnave.com :
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MEYERS, NAVE, RIBACK, SILVER & WILSON
555 12" Street, Suite 1500 &, VERA
Oakland, California 94607
Telephone: (510) 808-2000
Facsimile: (510) 444-1108
Attorneys for Defendant and Cross-Complainant
City of San Jose :
IN THE SUPERIOR COURT FOR THE
" COUNTY OF SANTA CLARA
SAN JOSE POLICE OFFICERS Case No. 1-12-CV-225926
ASSOCIATION, : :
) [Consolidated with Case Nos. 112CV225928, -
Plaintiff, 112CV226570, 112CV226574, 112CV227864,
and 1112CV23360] :
V.

CITY OF SAN JOSE, BOARD OF
ADMINISTRATION FOR POLICE AND
FIRE RETIREMENT PLAN OF CITY OF
SAN JOSE, and DOES 1-10 inclusive,

Iﬁefendmts.

AND RELATED CROSS8-COMPLAINT
AND CONSOLIDATED ACTIONS

DECLARATION OF ARTHUR A,
HARTINGER IN SUPPORT OF
DEFENDANT CITY OF SAN JOSE’S
OPPOSITION TO PLAINTIFFS’
MOTIONS IV LIMINE

Date; July 12,2013

Time: 9:00 a.m.

Dept.: 2

Complaint Filed: June 6, 2012
Trial Date: July 22, 2013
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I, Arthur A. Hartinger, declare:

| 1. I am one of the trial attorneys for the City of San Jose in the above-captioned
matter. I make this declaration in connection with and to support the City’s opposition to
plaintiffs’ motions in limine. The following facts are within my personal knowledge and, if called
upon as a wifness, 1 could and would testify competently with respect thereto,

2 The City filed a Request for Judicial Notice and a Suppleméntal Request for
Judicial Notice in support of its Motion for Summary Adjudication. The Court granted the City’s
requésts in its Order re: Motion for Summary Adjudication of Issues. See Order at 2:19. T have
attached a true and correct copy of the Court’s Order as Exhibit A hereto,

3. The exhibits challenged by Plaintiffs’ Motion in Limine No. 1 (the City’s proposed
trial exhibits 5207, 5210, 5212, and 5213) were submitted as exhibits to the City’s Supplemental
Request for Judicial Notice in Support of Its Motion for Summary Adjudication (“Supplemental
RJN™) as Exhibits R, U, W, and X, and have already been judicially noticed. 1 have attached a
true and correct copy of the City’s Supplemental RIN as Exhibit B hereto (without exhibits),

4, 1 have attached the City’s proposed trial exhibit 5207 (Letter from Edward
Grossheider to Chairman of the Charter Revision Committee, dated September 1, 1964 regarding
revision of wording pertaining to section 1601 of the City Charter) as Exhibit C hereto, This
exhibit was judicially noticed by this Court as Exhibit R to the City’s Supplemental RJN.

| 5. The San Jose Cha_trter Revision Committee’s September 1, 1964 minutes indicate
that Mr. Grossheider’s letier was received by the Committee (see bracketed section). I'have
attached these minutes as Exhibit D hereto. These minutes have already been judicially noticed by
this Court as Exhibit S to the City’s Supplemental RIN.

6. I have attached the City’s proposed trial exhibit 5210 (Proposal on Retirement
System by District Fi.re Chief Leonard Marks) as Exhibit E hereto. This exhibit was judicially
noticed by this Court as Exhibit U fo the City’s Supplemental RIN.

7. The San Jose Charter Revision Committee’s October 13, 1964 minutes indicate that

Chief Marks® proposal was received by the Committee (see bracketed section on page
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SIRIN000501). T have attached these minutes as Exhibit F hereto. These minutes have already
been judicially noticed by this Court as Exhibit V to the City’s Supplemental RIN.

8. 1 have attached the City’s proposed trial exhibit 5212 (Letter from Manager Edward
Grossheider to Géorge Starbird, Chairman of the San Jose City Charter Committee regarding
recommendations for final draft of new proposed charter, dated October 27, 1964) as Exhibit G
hereto, This exhibit was judicially noticed by this Court as Exhibit W to the City’s Supplemental
RIN.

9, The San Jose Charter Revision Committee’s November 10, 1964 minutes indicate
that Mr. Grossheider’s letter was read aloud to the Committee by Chaifman Pro Tempore Pfeifle
(see bracketed section on page 1). The City did not include these minutes in its previous requests
for judicial notice. The documents will shortly be produced to plaintiffs as all parties have been
engaged in the supplement production of documents. These minutes are attached as Exhibit H
hereto.

10.  Ihave attached the City’s proposed trial exhibit 5213 (Letter from the Retirement
Committee of the Municipal Employees Federation to Charter Revision Committee, dated
December 4, 1964) as Exhibit I hereto. This exhibit was judicially noticed by this Court as
Exhibit X to the City’s Supplemental RIN.

11.  The San Jose Charter Revision Committee’s December 8, 1964 minutes indicat_e
that Municipal Employees Federation’s letter was read to the Committee by Chairman Starbird
(see bracketed section on page SIRIN000508). 1 have attached these minutes as Exhibit J hereto.
These minutes have already been judicially noticed by this Court as Exhibit Y to the City’s
Supplemental RIN. '

12. On June 25, 2013, T sent a letter to Gregg Adam, counsel for the POA. [ have

attached a true and correct copy of my June 25th letter to this declaration as Exhibit K.
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1 declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge and that this declaration was executed this 8" day of July 2013 at Oakland, California.

2160553

S

- Arthur A, Hartinger
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PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF ALAMEDA

At the time of service, I was over 18 years of age and not a party to this action. [ am
employed in the County of Alameda, State of California. My business address is 555 12th Street,
Suite 1500, Oakland, CA 94607. '

On July 8, 2013, I served true copies of the following documents described as
DECLARATION OF ARTHUR A. HARTINGER ISO CITY OF SAN JOSE’S
OPPOSITIONS TO PLAINTIFFS® MOTIONS IN LIMINE on the interested parties in this
action as follows:

SEE ATTACHED SERVICE LIST

BY MAIL: I enclosed the document(s) in a sealed envelope or package addressed to the
persons at the addresses listed in the Service List and placed the envelope for collection and
mailing, following our ordinary business practices. Iam readily familiar with Meyers, Nave,
Riback, Silver & Wilson's practice for coflecting and processing correspondence for mailing. On
the same day that the correspondence is placed for collection and mailing, it is deposited in the
ordinary course of business with the United States Postal Service, in a sealed envelope with
postage fully prepaid.

BY E-MAIJL OR ELECTRONIC TRANSMISSION: I caused a copy of the
document(s) to be sent from e-mail address kthomas@meyersnave.com to the persons at the e-
mail addresses listed in the Service List. I did not receive, within a reasonable time after the
transmission, any electronic message or other indication that the transmission was unsuccessful.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. .

Executed on July 8, 2013, at Oakland, California.

Kathy Thofas
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SERVICE LIST

John McBride

Christopher E. Platten

Mark S. Renner

WYLIE, MCBRIDE, PLATTEN &
RENNER

2125 Canoas Garden Ave, Suite 120
San Jose, CA 95125

Telephone: 408-979-2920

Fax: 408-989-0932

E-Mail:

jmcbride(@wmprlaw.com
cplatten@wmprlaw.com
mrenner@wmprlaw.com

Attorneys for Plaintiffs/Petitioners, ROBERT SAPIEN,
MARY MCCARTHY, THANH HO, RANDY
SEKANY AND KEN HEREDIA

(Santa Clara Superior Court Case No, 112CV225928)

AND

Plaintiffs/Petitioners, JOHN MUKHAR, DALE DAPP,
JAMES ATKINS, WILLIAM BUFFINGTON AND
KIRK PENNINGTON

(Santa Clara Superior Court Case No. 112CV226574)

AND
Plaintiffs/Petitioners, TERESA HARRIS, JON REGER,

MOSES SERRANO
(Santa Clara Superior Court Case No. 112CV226570)

Gregg MclLean Adam
Jonathan Yank '
Gonzalo Martinez

Jennifer Stoughton

Amber L. West

CARROLL, BURDICK &
MCDONOUGH, LLP ,
44 Montgomery Street, Suite 400
San Francisco, CA 94104
Telephone: 415-98%9-5900
Fax: 415-989-0932

E-Mail: _
gadam(@cbmlaw.com
jyank{@cbmlaw.com
gmartinez@cbmlaw.com
jstoughton{@cbmlaw.com
awest@cbmlaw.com

Attorneys for Plaintiff, SAN JOSE POLICE
OFFICERS® ASSOC.
(Santa Clara Superior Court Case No. 112CV225926)

Teague P. Paterson

Vishtap M, Soroushian
BEESON, TAYER & BODINE,
APC

Ross House, 2nd Floor

483 Ninth Street

Ozkland, CA 94607-4050
Telephone: 510-625-9700

Fax: 510-625-8275

E-Mail:
tpaterson@beesontayer.com;
vsoroushian@beesontayer.com;

Plaintiff, AFSCME LOCAL 101 -
(Santa Clara Superior Court Case No. 112CV227864)
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Harvey L. Leiderman

Jeffrey R. Rieger

REED SMITH, LLP

101 Second Street, Suite 1800
San Francisco, CA 94105 .
Telephone: 415-659-5914
Fax: 415-391-826%9

E-Mail:
hleiderman@reedsmith.com;
jreiger@reedsmith.com

Attorneys for Defendant, CITY OF SAN JOSE,
BOARD OF ADMINISTRATION FOR POLICE AND
FIRE DEPARTMENT RETIREMENT PLAN OF

CITY OF SAN JOSE

(Santa Clara Superior Court Case No. 112CV225926).
AND

Necessary Party in Interest, THE BOARD OF
ADMINISTRATION FOR THE 1961 SAN JOSE
POLICE AND FIRE DEPARTMENT RETIREMENT
PLAN

(Santa Clara Superior Court Case No. 112CV225928)

AND

Necessary Parly in Interest, THE BOARD OF
ADMINISTRATION FOR THE 1975 FEDERATED
CITY EMPLOYEES’ RETIREMENT PLAN

(Santa Clara Superior Court Case Nos. 112CV226570
and 112CV226574)

AND

Necessary Party in Interest, THE BOARD OF
ADMINISTRATION FOR THE FEDERATED CITY
EMPLOYEES RETIREMENT PLAN

(Santa Clara Superior Court Case No. 112CV227864)

Stephen H. Silver, Esq.

Richard A. Levine, Esq.

Jacob A, Kalinski, Esq.

Silver, Hadden, Silver, Wexler &
Levine

1428 Second Street, Suite 200
P.0. Box 2161

‘Santa Monica, California 90401

Attorneys for Plaintiffs/Petitioners

SAN JOSE RETIRED EMPLOYEES ASSOCIATION,
HOWARD E. FLEMING, DONALD S. MACRAE,
FRANCES J. OLSON, GARY J. RICHTI:RT AND
ROSALINDA NAVARRO

(Santa Clara Superior Court Case No. 1-12-¢cv-233660)

2106244.1
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isaued : DAVID H., YAMASAK
O ted Mafter b T e
on Subri DEPUTY

SUPERIOR COURT OF CALIFORNIA

COUNTY OF SANTA CLARA
SAN JOSE POLICE OFFICERS’ Case No. 1-12.CV-225926 (Consolidated
ASSOCIATION, with 1-12-CV-225928, 1.12-CV-226570, 1~
Plajntiff, 12-CV-226574, 1-12-CV-227864, and 1-12-

CV-233660)

Ve ORDER RE: MOTION FOR SUMMARY
ADJUDICATION OF ISSUES
CITY OF SANJOSE, et al.,

Defendants,

AND CONSOLIDATED ACTIONS AND
RELATED CROSS-COMPLAINT.

Defendants City of San Jose and Debra Figone, in her official capacity, have made the
following motions for summary adjudication: 1) in 112CV225926 against-San Jose Police
Officers’ Association (“SJPOA™) as to the first cause of action for impairment of contract, the
second cause of action for taking of private property, and the third cause of action for taking of
private property without due process under the California Constitution; 2) also in 112CV225926
on each of the three causes of action in the cross-compléini for declaratory relief (that sections

1506-A, 1512-A and 1511-A of Measure B do not viclate the contracts clause, the takings clause,

1
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and the due process clause of the United States Constitution); 3} in 112CV225928 against

Plaintiffs Robert Sapien, Mary Kathleen McCarthy, Thanh Ho, Randy Sekany and Ken Heredia
(“Sapien Plaintiffs”) as to the second cause of action for impairment of conn'act,-the third cavse
of action for substantive due process, and the fourth cause of action for taking under the
California Constitution; 4) in 112CV226570 against Plaintiffs Teresa Harris, Hon Reger and
Moses Serrano (“Hartls Plaintiffs”) as to the second cause of action for impairment of contract,
the third cause of action for substantive due process, and the fourth cause of action for taking
under the California Coustitution; §) n 112CV226574 against John Mukhar, Dale Dapp, James 7
Atkins, William Buffington and Kirk Pennington (“Mukhar Plaintiffs™) as to the second cause of
action for impairment of contract, the third cause of aetion for substantive due process, and the
fourth cause of action for taking under the California Constitution; and 6) in 1 12CV227864
against American Federation of State, County and Municipal Employees Local 101
(*AESCME”) as to the first cause of action for impairment of contract, the third cause of action
for taking of private property, and the fourth cause of action for tuking of private property
without due process under the California Constitution, and the eighth cause of action for
promissory estoppel and equitable estoppel.

The matter came on for hearing before the Honorable Patricia M., Lucas on June 7,2013,
at 9:00 a.m. in Department 2. The parties presented argument, and the matter was submitted.

Requests fof judicial notice are granted. The objections by SIPOA to the declaration of
Alex Gurza are OVFRRULED All other evidentiary objections faxled to comply with California
Rules of Court, rule 3.1354, subdivision (¢) and, on that basis, the CourL declines to rule on those

objections.

L DEFENDANTS MAY PROPERLY MOVE FOR SUMMARY ADIUDICAT}ON OF
THE VALIDITY OF DISTINCT SECTIONS OF MEASURE B.

The Court is asked to address, as a preliininary matter, whether Defendants may properly
move for summary adjudication of the issues identified given the causes of action pled in these
consolidated cases. This issue concernsthe concept of primary rights: “The cause of action is
based on the injury to the plaintiff, and not the particular legal theory of the defendant’s

wrongful act.” (4 Witkin, Caltfornia Procedure (5th ed. 2008) Pleading, §36, p. 101.) *“As far as
5 ,

Case No, 1-12-CV-225926
Order Re: Motion for Summary Adjudication of Tssues
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its content is concerned, the primary tight is simply the plaintiff's right to be free from the
particular injury suffered. [Citation,] It must therefore be distinguished from the legal theory on
which liability for that injury is premised.” [Citation.] *“The manner in which a plaintiff elects to
organize his or her claims within the body of the complaint is irrelevant to determining the
number of causes of action alleged under the primary right theory.” [Citation.] The violation ofa
single primary right still gives rise to only one ‘cause of action,” even if a plaintiff seeks various
forms ot theories of relief. [Citation.]” (MeCoy v. Gustafson (2009) 180 Cal.App.4th 56, 103 —
104 -

Sections 1506-A, 1512-A, and 1511-A of Measure B, as alleged, give rise to multiple
injuries as opposed to a single injury. If the most salient characteristic of 2 priméry right is that it
is indivisible, the injuries caused by Measure B are readily divisible even ﬂxdugh all the
provisions of Measure B were enacted at the same time, Under & primary rights theory, each
provision of Measure B could be alleged as a separate cause of action. Therefore, summary
adjudication is available here. (Lilienrhal & Fowler v. Superior Court (1993) 12 Cat AppA"
1848; Hindin v. Rust (2004) 118 Cal.App.4™ 1247.)

1L DEFENDANTS HAVE NOT MET THEIR INITIAL BURDEN
AS TO SIPOA AND THE SAPIEN PLAINTIFFS.

The taking and due process arguments largely rely on the same facts and legal principles
as the impairment of contract argument, aud are addressed fogether. The Sapien Plaintiffs stand
in the same shoes as the SJPOA: all affected employees are members of the retirement plan for

police officers and ﬁfeﬁghters.

A. Section 1506-A: Additional retirement contributions 1o amortize unfunded liabilities

The relevant portion of section 1506-A provides that employees who do not opt into the
VEP shall have their compensation adjusted through additional retirernent contributions in
increments of 4% of pensionable pay per year, up to 8 maximum of 16%, but not more than 50%
of the costs o amortize any pension unfunded liabilitics. Plaintiffs claim that section 1506-A

imipairs the obligation of contracts and is a taking in violation of the Califoruia Constitution.

Case No, 1-12-CV-225926
Order Re: Motion for Summary Adjudication of [ssues
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Defendants argue that there is no contractual provision which restricts the City from requiring
employees to pay for unfunded liabilities.

“The ultimate questions of whether vested contractual rights exist and whether
impairments are unconstitutional present questions of law subject to independent review. The
question whether thefe is an impairment is a mixed question of fact and law.” (Beard of
Administration v. Wilson (1997) 52 Cal.App.4th 1109, 1129; see also Teachers’ Refirement
Board v. Genest (2007) 154 Cal. App.4th 1012, 1028.) As moving parties, Defendants bear the
initial burden 1o make a prima facie showing that there are no trjable issues of material fact.
Since the uitimate question is ohc of law, Defendants bear the burden of showing, as a matier of
law, that vested contractual rights do not exist and/or that any impairment is not unconstitutional.
General principles of contract interpretation apply. (Retired Employees Association of Orange
County, Inc. v. County of Orange (2011) 52 Cal.4th 1171.)

As stated in Walsh v. Board of Administration (1992) 4 Cal. App.4th 682, 696 — 697, therej
rust first be a valid contractual right to be impaired. (See also San Diego City Firefighters,
Local 145 v. Board of Administration (2012} 206 Cal App.4th 594, 606, fn. 10: “When a claim is
presented under the contract elanse [(U.S. Const,, att. 1, § 10, <l 1; Cal. Const., art. 1, § 91, it
must first be determined “whether there is a valid contract to be _';mpaired,”‘) Defendants contend
the reservation of rights included in sections 1500 and 1503 of the City Charter precludes the
creation of vested contractual rights. However, the existence of this language alone does not
preclude the creation of vested contractual rights; it is a “well settled principle that: * A public
employee’s pension constitutes an element of compensation, and a vested contractual right to
pension benefits acctues upon aceeptance of employment. ..." ” (fnternational Association of
Firefighters v. City of San Diego (1983) 34 Cal.3d 292, 300 (I4F).) Although Plaintiffs rely on
Legislature v, Eu (1991) 54 Cal.3d 492, that case involved legisiation that contemplated the
complete termination of the benefit scheme in question, rather than a modification or adjustment
to pension rights,

Defendants argue that there is no contract restricting the City from requiring that

employees pay for unfunded liabilities, and in particuler relies on section 1504(b) of the Charter

4

Case No. 1-12-CV-225926
Order Re: Motion for Summary Adjudication of Tssucs




—t

L7+ - I S - S V. B -

mﬁﬂ\m-&wmwO\QMQO\mksmeo

and its references o current and prior service and service benefits. However, that section also
states that the Council may provide by ordinance for minimum beneﬁfs, and section 3.36.1520 of]
the Municipal Code specifically provides that “[rJates for current serviee shall not include any
amount required to make up any deficit resulting from the fact that previous rates of contribution
made by the city and members were inadequate to fund benefits attributable to service rendered
by such members prior to the date ofany change of rates....” (City’s Request for Judicial Notice
(“RIN"), at Ex. D.} Thus it appears that it is the obligation of the City to make up unfunded
actuarially acerued liabilities (“UAAL™). Defendants have not identified any language that
imposes an obligation on employees 1o pay for unfunded liabilities. '

On a motion for summary adjudication, Defendants bear the burden of demonstrating that
Plaintiffs do not have a vested contractual right. Defendants have not met their burden in that
regard.

B. Section 1512-A: 50% of retiree health care

Section 1512-A requires that incumbents and new employees must contribute & minimum
of $0% of the cost of retiree health care, including both normal cost and unfunded liabilities.
Defendants argue that Plaintiffs cannot establish that they have a vested right to have the City
pay for all unfunded liability related to retiree health eare, Tn opposition, SIPOA correctly points
out that this issue is not framed by the pleadings: i.., Plaintiffs did not allege that the City was
solely obligated to pay for the unfunded liability related to retiree health case. Instead, SJPOA
alleges that section 1512-A impaits a vested contractual right to have a 10% cap on contributions
and a right to bargain separately from the Federated City Employees Union for a Jow-cost ﬁlan.
The City bas not addressed either of these allegations.

“The pleadings serve as the ‘outer measure of materiality’ in a summary judgment
motion, and the motion may not be granted or denied on issues not raised by the pleadings.”
(Weil & Brown, CAL. PRAC. GUIDE: CIV. PRO. BEFORE TRIAL (The Rutter Group 2012)
910:51.1, p. 10-19 citing Government Employees Ins. Co. v. Superior Court (2000) 79
Cal.App.4th 95, 98, etal.) Consequently, Defendants are not entitled to summary adjudication

with regard to section 1312-A.

Case No, 1-12-CY-225926
Order Re: Motion for Swinmary Adjudication of [ssues
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C. Section 1511-A4: Discontinuation of SRBR

Section 1511-A provides that the supplernental retirement benefit reserve (“SRBR"} shall
be discontinued and the assets returned to the appropriate trust fund. Defendants argue that,
given the discretionary nature of the SRBR, plaintiffs cannot claim a vested right to receipt of the
SRBR. “A benefit is deemed *vested® when the employee acquires an irrevocable interest in the
benefit. The vesting of retirement benefits must be distinguished from the ‘maturing’ of those
benefits, which accurs after the conditions precedent to the payment of the benefits have taken
place or the benefits are otherwise within the control of the employee.” {Retired Employees
As'sociatfon of Orange County, Inc. v. County of Orange (2011) 52 Cal.4th 1171, 1189, fn. 3
(REAQCY) “‘Vesting remains a matter of the parties’ intent.” (REAQC, supra, 52 Cal.dth a.t p-
1189.) “[U]nless and until vested rights to retirement ripen into vested coniractual rights, the
Legislature may modify conditions of employment without violating vested pension rights which
have become protected undér the contract clauses of the Constitutions.” (City of San Diego v.
Haas (2012) 207 Cal.App.4th 472, 490) |

Regarding the SRBR for police and firefighters, while there are specified exceptions, the
plain language of the Municipal Code makes distributions mandatory. Defendants rely, in part,
upon Allen v. Board of Administation (1983) 34 Cal.3d 114, but the Allen court reached its
result finding no impairment of contract because: “The cssential and critical factor is that ...
respondents could [not] expect under the terms of their employment contract to obtain retirement
allowances computed on the basis éf the unique salary increase accomplished by the
constitutional revision of 1966 whick expressly r:egafed such expectations.” In other words, the
fact that the constitutional revision expressly excluded the former legistators is clear intent that
the former legislators could not assert an impairment of a contract right. If there was an intent
that SRIR cease distributions in the face of unfunded fiability, it is not apparent from the face of
the Charter or the Municipal Code.

i

"

I
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Iil. DEFENDANTS HAVE NOT MET THEIR INITIAL BURDEN AS TO AFSCME,
THE HARRIS PLAINTIFFS AND THE MUKHAR PLAINTIFFS.

Defendants’ motion as to these Plaintiffs involves some differences because these City
ernployees are not police officers ot firefighters and are members of different rétiremant plans
subject to different provisions of the Charter and Municipal Code.

A. Section 1506-A: Additional fetiremen{ contributions

Defendants argue that the Charter does not assign UAAL to either of the two pension
contribution categories: current serviee/current service benefits or prior service/ptior service
benefits. Therefore, it follows, Défendants argue, that the Charter does not impose all the
obligation to pay UAAL on the City and cannot preclude the City from requiring employees to
contribute toward UAAL, However, the language of section 3.28.710 (City’s RIN, at Ex. A}
suggests the contrary: that the burden of funding UAAL is on the City.

B. Section 1512-A: Retiree health care

Similar to the discussion above, the allegations concerning section 1512-A are not limited
to the issue of payment for unfunded labilities, but includes other issues. (See paragraph 98 of
AFSCME’s First Ametided Complaint.) Failing to address these other allegations, Defendants
have not met their burden, |

C. Section 1511-A: SRBR _

Regarding the SRBR for other city employees, Plaintiffs are correct that the City’s
diseretion with r@garci to distributions is distingt from having discretion to 2bolish the SRBR
altogether.

For the above stated reasons, Defendants’ motian for summary adjudication of issues is

DENIED.

Dated: June 20, 2013 %L&Za - W

Hon. Patricia M. Lucas
Judge of the Superior Court

Case No, 1-12-CV-225926
Order Re: Motion for Summary Adjudication of issues
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Arthur A. Hartinger (SBN: 121521)
ahartinger@meyersnave.com
Linda M. Ross (SBN: 133874)

lross@meyersnave,com (ENBQRSED)

Jennifer L, Nock (SBN; 160663) - L
jnock@meyersnave.com

Michael! C. Hughes {(SBN: 215694) MAL 2 & POv3
mhughes@meyersnave.com K
MEYERS, NAVE, RIBACK, SILVER & WILSON B&ﬂ?m@u\%%‘%&ﬂ‘mmma
555-12th Street, Suite 1500 ‘ o S PEY
Oakland, California 94607

Telephone: (510) 808-2000 &. VERA

Facsimile: (510) 444-1108

Attomeys for Defendant and Cross-Complainant
City of San José and Defendant Debra Figone

SUPERIOR COURT OF THE STATE OF CALIFORN!A '

COUNTY OF SANTA CLARA
SAN JOSE POLICE OFFICERS Case No. 1-12-CV-225926
ASSOCIATION, :
. [Consolidated with Case Nos.
Plaintiff, 11207225028, 1120V226570,
. 112CV226574, 112CV227864,
v. o 112CV233660]
CITY. OF SAN JOSE, BOARD OF

ADMINISTRATION FOR POLICE AND DERENDANT AND CROSS-
FIRE RETIREMENT PLAN OF CITY OF COMPLAINANT CITY OF SANJ OSE’S

SAN JOSE, and DOES 1-10 inclusive,, | SUPPLEMENTAL REQUEST FOR

JUDICIAL NOTICE IN SUPPORT OF
Defendants REPLY TO MOTION FOR SUMMARY
- - ADJUDICATION OF ISSUES

AND RELATED CROSS-COMPLAINT

AND CONSOLIDATED ACTIONS. Date; June 7, 2013
Time: 9:00 a.an.
Dept.: 2

Judge: Hon. Patricia M. Lucas

Complaint Filed: Tune 6, 2012
Trial Date: Tuly 22, 2013

Casc No. 1-12-CV-225026
DEFEND ANTICROSS.COMPLAINANT'S SUPPLEMENTAL REQUEST FOR JUDICIAL NOTICE
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are aitached hereto:

Exh, Q

Exh. R

Exh. V

Exh. W
Exh X
Exh Y
Exh; Z

Exh, AA

Defendant City of San José hereby requests that the Court fake judicial notice pursuant to
California Bvidence Code_Sections 450 ef seq., azid_ in accordance with California Rules of Court

3.1113(D), 3.1306(c), and 3.1350(c)(5) of the following material, true and correct copies of which

Letter from Retirement Committee of the Municipal Employees Federation

The City of San Josc Charter Committee meeting minutes dated May 26,
1964,

Letter from Manager Edward A, Grossheider to the Chairman of the Charter ‘
Revision Committee dated Septerber 1, 1964 regarding revision of
woiding pertaining o Section 1601 of the City Charter.

The City of San Jose Charter Committee meeting minutes dated September
1, 1964

The City of San Jose Charter Committee meeting minutes dated October 13, -
1964. '

Memotandum of Fire and Police Retirement Plan presented by District
Chief Leonard Marks of San Jose Fire Department, dated October 13, 1964,

The City of San Jose Charter Commitiee meeting minutes dated October 20,
1964. '

Letter from Manager Edward A, Grossheider to George Starbird, Chairman
of the San Jose City Charter Commmittee regarding recommendations for
final draft of new proposed charter, dated October 27, 1964.

to Charter Revision Committee dated December 4, 1964, “Inclusions of
basic retirement benefits now in existence for the Federated City Employee
Retirement System.”

The City of San Jose Carter Committee meeting minutes dated December 8,
1964. .

Memorandum from City Manager Thomas Fletcher to City Counc'ﬁ, dated
May 12, 1971, “Definition of Prior Service — Police and Fire Retirement
Plan,” .

City of San Jose Resolution No. 40059, “A Resolution of the Council of the
City of San Jose Requesting Board of Administration for Police and Fire
Retirement Plan to Adjust Rates of Contribution for City and for Fire
Department Members and Police Department Members of Police and Fire
Department Retirement Plans,” adopted July 12, 1971.7 '

1 Casze No. 1-12.CV-225926

DEFENDANTICROSS COMPL AINANT S SUPPLEMEN TAL KEQUES T FOR JUDICTAL NOTICE
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Exh. BB

Exh. CC
Exh. DD.
_ Exh. EE

Exh, FF .

Exh, GG

Exh, HH

W
H
i
"
fit

" the Supplemental Retiree Benefit Reserve, and Clarify Actuarial Soundness

BEFERDANTICROSS-COMPLAINANTS SUPFLEMENTAL REQUEST FOR JUDICTAL NOTICE

City of San Jose Ordinance No, 19690, “An Ordinance of the City of San
Jose Amending Topic 9 of Part 3A of Chapter 9 of Article I of the San Jose
Municipal Code by Amending Section 2903.279 and Section 2503,280 to
provide for increasing City’s contribution for services rendered by members
ot persons prior to increase in the contribution rates,” passed-July 3, 1979.

Letter from Actuary E. Allen Arnold, and Associate Actuary Christine
Nelson to Retirement and Benefits Administrator Edward Overton re:
Police & Fire Contribution Rates, dated August 16, 1978,

Lawrence Mitchell & Associates, Inc, Consulting Actuaries’ Actuarial
Tnvestigation and Valuation for the City of San Jose Police and Fire
Department Retirement Plans as of June 30, 1979.

Memorandum from St, Deputy City Attorney Susan Devencenzi to Board
of Administration Police and Fire Department Retirement Plan, “Allocation
of Actuarial Gains and Losses,” dated December 29, 1997.

City of San Jose Ordinance No. 29174, “An Ordinance of the City of San
Jose Amending Various Sections of Chapter 3.28 of Title 3 of the San Jose
Municipal Code to Clarify the City Charter Supersedes the Federated City -
Employees Retirement Plan in Event of Conflict, Clarify the Definition of
Tier 2 Member, Discontinue the Supplemental Retiree Benefit Reserve,
Clarify Actuarial Soundness is Determined Consistent with the Califomia
Constitution, and Make Additional Requirements for Meandatory Medicare
Enrollment, to be Effective January 4, 2013,” passed November 6, 2012,

City of San Jose Ordinance No. 29198, “An Crdinance of the City of San
Jose Amending Various Sections of Chapters 3.32 and 3.36 of Title 3 of the
San Jose Municipal Code to Clarify the City Charter Supersedes the City of
San Jose Police and Fite Retirement Plan in Event of Conflict, Discontinue

is Determined Consistent with the California Constitution, to be Effective
March 1, 2013,” adopted January 29, 2013.

“Stipulation and Order re: Implementation of Measure B in Connection
with Trial Set for June 17, 2013,” ordered March 26, 2013.

2 Case No. 1-12-CV.225926
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Exhibits AA, BB, FF, and GG are properly subject to judicial notice under California
Bvidence Code sections 453 and 452(b) (providing that courts may take judicial notice of
“lepislative enactments.issued by.or under the authority of the United States or any public enlity in
the United States™). See Trinity Park, L.P. v. City of Sunnyvé!e, 193 Cal, App. 4th 1014, 1027
(2011) (“The Evidence Code also expressly provides forjudicial notice of a public entity’s
legislative enactments and official acts. Thus, we may take notice of local otdinances and the
ofﬁc.ial reso.iutions, teports, and other ofﬁciai acts of a city.").

Exhibits Q to Z and CC to EE are properly subject to judicial notice as legislative history
and governmental acts and records, Cal. Evid. Code §452(b), (c), & (h); Kaufinan & Broad
Communities, Inc. v. Performance Plastering, Inc., 133 Cal. App. 4th 25, 31 (2005).

R - T I

-
—_

Exhibit HH is properly subject to judicial notice pursuant to Cal, Evid. Code §452(c) &

—t
[

(.

Yt
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For these reasons, the City respectfully requests that the Court take judicial notice of the

14 i} above-listed documents.

15§ DATED: May 24, 2013 MEYERS, NAVE, RIBACK, §1

16 . :
17 | : Jﬂle

. : By
: G}mr A. Hartinger
184 ‘ {nda M. Ross

Jenmifer L. Nock

R . Michael C, Hughes )

20 Attomeys for Defendant and Cross-Complainant
' " City of San José and Defendant Debra Figone, in

21 her official capacity

22

23 2084933.1

24

25

26

27

28

' 3 Case No. 1-12.CV.225926

DEr‘bNﬁANT/CROSS-COMPLAIN ANTS SUPPLEMENTAL REQUEST FOR JUDICTAL NOTICE







SAN JO3E, CALIFOMNIA ’ - Tuesday, May 26, 1984

The Gity of San Jose Charter Commifitee oonvensd this dsy 4n Room 43D, cu;} Hall,
at Li00 o'olock p.ms, 8nd the Ssoretsry Pro Tempore calla the roll.

Prosenta Kerbera = Atkinoon, Barratt, Goyte, Jorpensen, NeKennm, Preifls,
foat, St, John, Sturges, Toketa and Starbird,

Abgants Hexuere - Davidson, Ruffo, Ruly and Sulliven,

OPPQITTION LIFERATURE ‘
Coples of "Statement in Oppssition to the Proposed San Joos City Charterd, printed
argunants for and agsinst the charbr gomt to the woters, snd commulcstion deted
May 1, 1961, from the Citiwers Gommittes sgainsi the proposed City Cherter, are filsd
and Chzivmeh Starbisd thanks Maphey Coyle fop meking the originale svailebla for ¢opyings
MINUTES .
Miyntes of the meoting held May 12, 196k, are cansidered, The Clty Attarney regquesta
thet shanges be made fo delete referenoed in csriain pleoes that he pecormenied One
thing or snother. Upon unanimous consent, coneideratlon of the Mimates of ¥ay 13
gre deferred to Juns 2,

UBJECTIORE - L5761 CHARTER
Ohairman Btarbird euggeste that controveraial issves of the 1581 Charter.be dlscupsed, -
and requesta the Gity Attorney o opmmont on statemonte ocontainsd in Nitatement in
Oppoeition to the Proposed City Chartert, Tis Dity Attorpey reviews such sbatements
and compreyts on the contents thereol,

Hember Tuir now entays ab hilS o'slock pame

The Cily Attorney states thet the homn yuls provision dose grant broad nowera to the
Gity, bub that thees are limited by the State Constitution and the borns of the
Ohartor iteelf, &nd thet in non-mmicinal affalrs tie Cliy has only sueh DOWErs-R2
granted by the State legislaturs, ’

Morber Davideon pow enters &t LS ololock pem.

Dimouselsn is ‘wad al:‘: the City Manager vots of confidenos ssotions, snd upon questlon
of Hapbsr Jorgenssn tbe City Attorney edviesd thet four vobes of ths Counsdl ean
yorore the City Murager et avy time, )

Howber Ruffo now antars at Lizy a'clock p.m.

BLECTED AUDITOR o ' ’
Fardinand ¥, Falla, City Attarnsy, desoribae functiens of the pragant Clty Auditor,
thoss 0f the auditor proporsd in the 1961 Chorter, and the proposed Dirscter of
Firance ¥ho would coordirate moscunting, budget, purchaslng, 1igensing, and other
finemsintl mobivitisg, Disousslon iz had on the question of whathar tha City FULER S5
should be appeinted or elsotod, whether if sppolnted, he should be appointed by the
Counoil or Mamagay, srd whsthey or not minimm qu.alii‘i.optimu for ths Agditer shomld
s &t Forth in tha Charter. Membors Davidson apd Ruffo rescmsend conalderziizn of
providing for the Departmsnt of Flnenoe and an slmctad, sauditei whe would perform
post euditing fumstions. Membsr Coyle sdvises that both ths Comnty Exeontlve gl
the Oounty Cordroller ave apuointed, snd Membey Ruffo advisss that the Btate Olreater
of Pinance 1R appainted and that tia State Department of Finanoe has very brogd
Rowg;: but that these vesommendations are reviewed and gormimted upon by the Isglalative
A ta -

REFERENDUYE, INJTIATIVE AND REGAIL -
Clty Attorney states thoi the pooples! right to Refarendum, Trvidiative and Reonll
are goaranteed by the State Constitutian and would not he isopardirad evan if not
statdd in dhe Chorter, s that Af a differsnt pracedure from thet provided for in
geparsl law 1w deeired, that it can bz gat forth in the propssed Chartar, He yerne
the comuittee, however, to conpider rersfully the inclunion 6f (oo many viriabions
from goneral law,

5-26-44 )R INODD95
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Mounicipal Fmployees Federarion
of the City of SanJose, 2 California Corporation
776 Miller St. SanTose 16, California
Telephane 236 5250

September 1, 1964

‘Ghalrman 3

Charter Revision Committee
City of San Josw, California

Déqr Sir,

_ Since your Committee is discussing today, that pertion

of the previously proposed City Chartex revision per-

‘taining to Retirement, we submit for your consideration

the following suggested wording foxr Section 1601s

Sec. 1601, The City Gouncil in i¥s dlscretion mey at any

- ¢ime, or from timé te iime, by oxdinance smend .
or otherwlse change ths metirement or pension
plan or plans inecluding but noi 1imited to,
previously ¢stablished plans by parts 1, 2, 3,

* 3a and 4 of Cheptex 9 of Article XX of the San
Jose Munlcipal Cede provided that they shall
not decrease the leval of benefits now existing
in all retirement plans, ‘

By the foregoing, it-is our intent to obtain the same ex~ .
lgting retirement beneflts for future as well as present
employees, ’ - .

Ver’w} truly )'rc_vurs;

MUNICIPAL BMPLOYEES FEDERATION

/fffasmm A GROKQ%E%%E%*’ o

. Manager

EAG:bls

SJRJNOCO497
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SAW JOBK, CALIFORNIA Tuesday , Geptember 1, 1964

‘The Clry &f §an Jore Charter Cawwnitige canvends this day in Raanm 430, Ccity iteil,
st 4100 o'clack p.m. and the Bucrctary Pra Tempava calls the rall;

PrRasnby Hemwbers: Atkinaon, Coyle, Jovgensen, ¥eKenna, Pfeifle, Su. Jahm,
Takets and Starbird.

- Absent: Membors: Bakrett, Davidsen, Raat, Ruffa, Rulz, Sturges and Sullivan
CONSIDERATION OF PHNILION P_!AN PROVIBIONS

Leontrd Marks Rf the Pire Depsrtment $pesks for wewbers af the Palica and Vire
Departments And statda that they wish to retain the pravisidns in the prasent
Chartsr sa that the Couwcil eould 2dd benafite bub mol remove sny benafite, and
that thay do not favar the pravizisn in the 1961 Charter yevisifn giving the
G8uncil complate gantrel., Ha raquests Lhat tbe rata 8 cantributisn be maintainéd
for present and future employses and precent benefitz cancinued for mew emplayess,
but agrees %o condansing tha warding &f the pravisione. Chief 8f Datectivas Barc
’ T Colliine states chst the Pelice Depsriment will beve difficolty in recruitment if
’ penelibte are decreansad. .

. Bdward A. Qrescheider, spesking fer the Hunlcipnl employees Pederarian staces that
. the Council has agked far an investigation of ths two pansion eystams with the
poasibiiity of cambioing tham beth under che jrats system, and einCe Che banefics
under tha $tote syatem sra less than at present, thia {ia the tsuees &F tlta present
concern. He Filas suggested wapding {or Section 1601 af the prepesed Charter,
providing for the retention of praeent provisiens for extsting snd new employaan
which pravide thet benefits cannat be decreasad.

Newbar Devidban enters at 4:35 e'clack pom.

Brz. Virginia Shaffsr exprasaes har views on the subjuet, stating that in ber
apinien the retirement sge -for polica and £lre sneyld be lower than other amplayces.
Mr. Hothaway stetes tha cammitees appointed to ptudy the different plans la now
meeting #nd thay hépe to prasent a praposal fo the Gevncil which wauld siwplify
retirewent lagiolatien md adminfstrasiem. : -

‘Member Barrett emters ot ;45 ofcleck pum.

in reply cd question of Chairman Sterbird, Mrs. Shaffar staces char & degholoen

to place tha pravisions in the Chercar might hampex .the Council, if it is found

that the Stete syacem might be mere deaivable. In reply to question by Mesber
.Pfeifle, Gity Attarnay Rerdinend Palia states that sll folite and Pira Owpartwéng
amployees are under the vetivemswt proviaiens, cxcspt £ee clerical empluyees, wha are
covered by MOF. '

Menbor Sturges entsrs &t 5315 a'clock p.m.

there is Jdisguazaion of che coutributian ratio, snd aarvies reguirements #f Muni-
aipal Smployees Federation, snd Police and Pire Rebirement and He. Falla states
the prosant plopa pravide greater benefits - than the Stste aystem:

REPORT DP CITY CLEKK O REBRZRANDUHS
resnols L. Grelner, City Clark, dfstributed ¢ the membere statietical data en
racant raferenduwn petltions, and explains referandum pracadure. - Thera s discua-
sion on the vater-percentage raguivemente, #nd Hra, Shaffar speaks agsinet raducing
the nvmber af sfgnacured gn yeforendun, vecall and initlacive petiticma.

City Avtéxney Paila citen the percentage requireementa which apply in general luaw -
cities, and which differ from charteved ¢itles end theve iz discuseien on the
differput methods of dstermining percentage raguivements. Mrm, Shaffer gtaten
that it {2 inequitebls to require mere pignaturea on & pecicien overruliog a
Councii desisfion then weuld be neceasary ta alect a Councilman.

- M, Greiner rafers to o ouggestion previcusly made that » percentage of régistered
votera in the leat generol electien be vaed, or the numbo¥ vating in the lsat

municipal eleatian, which would be more definite than the Bleochians Code provisiane
using tha number of yotoers yegletered on the day the petitien da filed.

208
SJRJIN000ASS
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PRESEWTED-BY: DISTRICT CHIEF LEOHARD MARKS

add to

San Jose Fire Departwent
October 13, 1964 -

Arte VT Retirement

"FIRE AND POLICE RETIREMENT PLAN,

1. Council may exclude sume parsoﬁs as designaied in 78 b {3} .
{non emergency pETBONG, ) : : . : .

¥ost conbain f;ailomg provislons:

A

B

1+

D,

By

° F.‘

Hembers with 20 years service; and age 55 may retdre,
provided that the counclil may lowsy the retlremsnt age.

Members ahall be retired ot age 65, provided that the
cotngil may lewer the maximum age. -

Members with 20 years service and diszbled, may rebire
regardless of cauge of disability. :

Members retired under A, B, or G shall be entitled to
S0Z of average salary for thres highest years} or ¥of . .
current salsry; or such increased bepefit sa may be provided .

- by the ominell,

Proportionate shares of contribution for purrent gervice
shall.at all times.be B parts for the City and 3 parts for
the member, and the plan is to be actuarially sownd, with-
an acituaral report at least every five years,

Anything to tha':;ontrary notvwlthstanding, the couneil may
adopt, establish or provide new or different plans provid-

" ing benefils in excess and additional to thuse herelin

provided.

B ¢ A\"

SJRJINGODS02



EXHIBIT F



T el . g . RLS
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JAN JOBE, CALIFORNIA : - Tueaday, Ostober 13, 1964 °
kS :

R ] e e

The Gley.of . San.Jore. Ghnri:at QomaltEee sonvened -this day fiv'Reom 430,4G1ey Hall,
Bt 4:19107closkepm; tand the Secrstaty Pro Témpore oalla che roll:

Preasnt iy Menbarpa ;: '"Ackinaon;"cayle,!Jorgausen, v?feifle. Roat. Ruiz, Bt. Jehn

. vl fasnlie st and Starbivdys bl ——
B e salang gratrar Al ’ ettt
Abmzu::. Membc:s' Barrett , Dayidson, HeKenna, Ruff.a, Snurges Sullivan and Taketa,
HIRT YL " H e . o ad \%. LALE . .

LACREY ‘Kerorioy Ferdinend Pallietstes thara are some basic lssuss to be desided upon.
by: ‘the. Gomnivtes bafore heuganiprscesd withodrafring, sdehvds olyvil Sarvies; etdsy
snd.that thérs were ralatively stiall. declsions shat.could -Bé-sada-whed ths deafhs

 are.submitked. He pressnts:co. the. qommittee mumbetd copled-of & 'drafe L the: firat
fiva Articlss.ef the proposed Chavter, explaining t.hat: ths underiined portlons are
those mquiring appx'ow.l of cha commilntee, . ; "

- P ; hed " . Lo, e s

-Tha,chstmtm acates char. ifuthere {8836 ohjectian, the’ aeccicma wil¥-"be u;:iptovad

without :the mecassity £or . a4 Yoty ACLu . BOWEG THE Sl LTooas @ R RS o
PR SR IR YILLMP T LY SR B R NN B SRATC
ﬁR‘fIQLE 1~ INGORPUM'fIQN AND SUCCRSS 10N,

LRy e % I Lt Lo, B rshes TUERY R 3L A T S SR Pt S T

Jection (100 -o-ﬂmyﬂapprovad "
Sestion 101- Boundaries, approved-

Secrivas 49 ano & a. Cmtaw ¥E abfiew R affseiioyd date gf erter, Uecs
Mmbuanmidwn “hatt exarat i r2 fog akedld | P.m. <wr ayer by ene Soumell Woaav Lo
cnnr Hfayges doves taar tfis wrewlds PR g3 "5'[..'.-&.!‘\, (TERETACT 37 kLl B T
Hembet Scucgaa arters aE-4:27 a*'c'«l.ocﬁ:'p'm. s asy JEandlal v el 53
asan e wrTe e ldgon. Jongen e MLk ‘:“ W TR e vt -

Seomion 102 rhdve, ;Opdidences, sbte., providing that ordinances adopted ox apptove.d
by the electors may be repaeied or amendad by the Counsil, approved. Member Storges
suggests char thiwreppear "ot sthendudof the Charter. . T

Mt Y denmar BtundBess, and sdaptad Do . . ’ -

P - D A

Sectdon 103 ~ Succeasion, ﬂt@eK&‘W¢¢o““““s LR, i

TR M sl A%, Sl . T

e

Seatim 104 - CQntx.nua.nca of Px,-esent Appointive OSE icets and Emplaye,es. Approved.
Member- Bturges suggests thia akso nould be at the and of the Charger, end cbe
Chai.rman agrtmu. ‘

Seuuion 105 - conlzinu:tty of Agencias; . Approvad es drafted with the following amend-
maat: ‘... .and shall hava the power to sontinsé any business, proseadings or other
matter. withie the scopa 0F its powers and dutias under thiy Cherter commenced by en
office, dapartment or agemcy 'by which such powers and dutles were hneretofore exer—

-ciaed LI B O RPN ST S s-..u s
5 S I teanloe, :
Mambe.r HcKenna entecs al: 4 52 o cim:k p.m.
B SUPI .~ L% . - Cow e 3 HE N { R FA O P ) ¥ Sl .-:‘
Sucnion 106 - ?endiug; MBhtarg , appravaed, © ooa WETLEPL DL e I
Ry M , (AP PO N T L P : i
AR’RMLE 11 - ?UWER.B o THE GII'Y o Y e * L

R o TR TR LT R S S S LIV Ly L T

Sachion: 200 » Gunarah Poweta.. Approved as writoan- rﬁ L961 reviaton.

Seercion 206 % Special: Powera, Approved. ‘The seotlon on efnexation ia onmdttad,
" Member Sturges gquestions the gectlon on eminsnt domain and Mr. Palla scates the
city. has to be given power to scgquire propesty ouraide the Gity, as crhe courts oo
not alweya lwply thiﬂ authorivy by the Cley.

I T o S T kAL TR Tt T BT UL VRS < L S S P P LT
Seepion 202 - Pron’adures, approvud. SJRJN(}(}QS(}G
Peanton GL0 - Yaen A los bSecomed waddanc. The LUV tozovtay avas e

(z.o‘\
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7 ' chairmen Starbird polls the members on the nurber of votes required for inleiative,
referendum, and recall, with the following wecommendations being given:

i n b—t

Member Sturges: 5,000 plus 2% to 5% of registered vaters.
Member Qoyle: As in 1961 revisionm, : : :
Member Jorgensen: Increagse - about 10,000, ) . 1
Member St, John: Increass. : ' '
Member Ruiz: Lavrger than they are talking about. - .

- Member Atkinson: 10% of elmctorate on refareadum and initiative; 15% om reecall.
Mawbgr Pfeifle:  Same as Member Atkinson.

Member Root: Same as Membar Atkinsen.
Hembey Davidson: As in 196l -revision, . : . ‘
. Member MeKenna: 8,000 to 3,500 signatutes--close to Member Jturges’ vecommendat lon.,

o g

There wers eight ia favor of tnereasing the requirements and three in favor of
leaving them as in the 1961 revisien. chairman Starbird statea that im his opinion
the publie should have s clhance to inltiarte legislation with a very small number of
aignatures for 4 ganeral elaction and, about. kwice a8 mzny For a specisl elaction.
Momber Atkinson ‘suggasts 12% of the registerad voterd ac the last munlaipal electlon
for @ vecall petition; 8% on referendumi and on “inibiative, 5% for a general election
and 8% for a spacial alaction, The .Chairman aska cha City Attoranay Lo propate 2
draft with thesa parcentage requiréments, In answar to question of Gity Atporney

‘gha committaa agrees.the pewcentages would be the same for recall of Cley Managat'

= BLECTYON, OF AUDITOR ! - ’ :
: . The City Attornay statea the draft witl allow £ax an outaide auditc but nov a bon- ,i
cinuous audit. There is discuseion of whether the auditor -should be alacted.
Mewber MaXenna atstes thab in hia- opinien the euditor should hava spaeial qualificas
tiond and the people should be given a vote for him. che Chalrmen asks whether the
pommittes prefers an elacted Audifor with duties restricted to poat amdik, ox an
Auditor appointed by the Council with the zight to direst his worl outside of thia
atrmal regular work of the City with the auditor conducting an’ inmtaxnal post audit,
Membsr Coyle statea the Cowncil eanmot fell an elected Auwditer what to do, oud
Mewber Sturges skates you «annot eldact 55 much compateace ag you can eppoint. No

, vote was taken at this time. ‘

POLICE AND FIRE DEPT, RETIREMERT SYSTEM ; ‘

taonard Marks of the Fire Dapertmsnt presanta and files a proposal on the petive-
menc syatsm for Polive end Tire Deparfment employees. Members sre supplicd with
4 nopy, and are asked to canaider f{t for tha next measting. :

ADJTOURNMENT :
The meeting adjourns at 11;10 o'clock p.m. to meat agaln Tuesdey, Cttaber 20, 1964,
at 4:00 o'elock p.m. in the Counetil offfca, to adjoura at 5:00 o'clook p.m. Eou
digner and reconvena at 7:00 o'eleck p.m. in Room 430. .

L : GRORGE A. STARBIRD,
A : , CHATRMAN '

FRANCIS L. GREINER
SHCRETARY PRO, TEMPORE

By (Miss) Kay Pritz, Deputy.
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Mouonicipal Employcés Federation
of the City of SanJose, a California Corporation
776 Miller 8t. San Jose 10, California

 Telephone 286 5250
October 27, 1964

Mr, Geoxge Starbird, Chairman
Charter Committee
City of San Jose, California

Dear Mr. Starbird,

_ The Municipal Employees Federation offers the following

recommendations for inclusion in your committee's think-
ing, discussions and hearings before the final draft of

" the new proposed Charter is completed:
GIVIL SERVIGE COMMISSION

1. We feel that the provislons of the revised Charter
{1962) regarding nominations by employees of at ,
least two Commissioners should be placed in tR€ new’
Chartexr. Each could be appointed by Council from 3.
1ist of three, neminated gy the employees, This
practice ls consistent with that prevailing in other
Jurisdictionsy for example, the Personnel Boaxrd of
“the County of Santa Clara. ’

2. Since about 0% .of public employees are female, the
stipulation of "not more than four Commissioners
shall be of the same sex" implies that only one shall
be & woman., This, in cur opinien, is discriminating,

3, - The mandate of an attoxrney being one of the five Com-
missioners has no justification. Fox, under such a
. provision, this pexrson normally is elected the Chair-
. man, not because ¢f his presumed extiTaordinary capa-
bilities, but rather in deferemnce to his professional
status. ' T :

4,  Commissioners should be limited to two texms.

5, We fesl the office of Secretaxry to the Commission

should ke Tetitled te "clerk", and that the Personnel
Directoxr should not serve in this capacity since he is
administrative advisor to the Commission and, in our

IR &\ A
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Mr, George Starbird, Octobexr 27, 1964, page 2

epinion, cannot funcilon properly foxr both manage-
ment and employees.

RETTREMENT

In our presentation beforeé yeu regarding Section 1601
entitled "Anthority to 2mend Retirement System', we
again offer the following: ) .

Sec¢. 1601, The City Council in its dis¢retion may at
.eny time, or from time to itime, by ordinance
wnend or otherwlse change the retirement or
pension plan or plans including, but not
limited ‘to, previously established plans by
parts 1, 2, 3, 3a and 4 of Chapter.9 of
Article II of the San Jose Municipal Code
provided that they. shall not decrease any
‘benefits now existing in such retirement or
pension plan or plans. T

 Very truly youxrs,
MUNIGIPAL EMPLOYEES EEDERATION

OF 2 ITY OF

ry

dward A, Gro
ErG:bls

eider, Manager
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SAR JOS53, UCALIFORUTIA ‘ : Tuesduay, Dovenmbae 19, 1354

the Clvy of Sam Jose Charier Jommiziee essembles this day in Room 430, 2icy dall,
at 4:00 o'elock p.m,, and the Sceretary Pro Tempore calls the roll:

Presant: lembers Atkinson, Barroetc, Jorgensen, Pfeifle, Root, Ruffo ond Sullivar.

Abseat ; Members Coyle, Davidson, ileXenna, Ruiz, St. John, Sturges, Taxeta and
Starbdird.

& guorum is not present.

CHATRMAN PRO TEMPORE
Hember Pfeifle states thar he is acting as Chairman Pro ;vmporc at the request
of Chairmen George Starbird. .

CORRESPORDINCE
Chairman Pro Tempore Ffelfle reads and files the following communications:

1. Letter from John Z. Thorne, Attorney at Law, on beball of Public zZmployees
Council 27 AFL-CIO and Firefighters Local #873-RFL-CI0, asking that coples
of the proposed new charter be supplied, and a time scheduled for these
orgenizations to meet with the Charter committee.

2. Letter from Mr. Anthony Vanella on the subject of Coumcilmen's salaries.

Letter from Municipal Zmployues ?ede;ﬂtion Suggesting certain changes in
the provisions covering the Civil Service Commission.

Chajeman Pro Tempore Pfeifle requests that the Secretary Pro Tempore's deputy
address replies to these communications to the effect that copies of the final
drafc of the proposed Chdrter will be available te the public, and that & public
hearing will be held before the Charter is printed in final form for submission
te the voters.

Member Coyle emters at 4:15 o'clock p.m. A quorum 1g now present.

There is discussion as to when the Charter will appear on the ballot, and the
. City Attorney states he will get a tentative dateg and report at the next meeting.

Member HMcKenna enters at 4:20 o'cloek p.m.

ARTICLE VIIT - ADMINISTRATIVE ORGAWIZATION
Section 806. Finance Department.
{a) Approved.

Member Davidgon enters at 4:23 o'cloek p,mi

(b) Approved, ﬁi;h the addition of "State" in the last sentence ng Follows:
",..in accordance with the applicable Stete law;”

(¢) Approvad, with a change of wording fn the last semtence as follows: vko
agsure that expendituvrgs will not exceed monies available.®

Member Taketa enters at 4:30 o'cleock p.m.

{d} and (e) It £5 agreed thar chese sections will be combined with (¢} and
veworded. ’

{(f} There is discussion of the makeup of the Finance Dzpartment, and in answaer
to question of Member Coyle, Jity Actorney Palla states that the fumetfons
of purchasiug and gencral services could be removed fxom this departwent.

Ha states the functions of the Treasurer and Controller cannat be caxen ouc
of the department by the Council.  Approved.

{z) and (h) Approved.

Secrion 807. Other Departments. There is discussion on cowmbining Police and Fire
Depaxtments, and the City Attorney staies that under this provision it cannot be
donz. iember Root states that the Jity's needs will change in the future so that
it is impossible to spell out specific duties for departuwents now; Hember Davidson
suggests not naming the departments specifically at all. Approved as written,

Hewbar Sk, John enters at 4:37 o'cloek p.m.



ARPICLE IX - OFFICERS AWD EMPLOYZE .
Section 900. gnumeration. The City Attorngy will change "ordinance" Lo 'Council"
Y in the lase sentence: ™...as may be provided Ly this Charter or by the Jouncii."

Section 901. Appointment and Remeval. The following addition will be nade to the
first sentence: '...at least four {4) members of the Council except as otherwisc
srovided herein.” -

P oottty

Section 902, <Compensation. There is discussion of jncluding both ordinance and
_repolution as a means of fixing compensation; the Clty Attoruney will consider this
whan preparing the final copy.

Section 303. 0Qath of Dffice. Approved.

Section 304. Administering Oaths. Approved.

Section 905. Official Boads. Approved.

Section 906, Prohibited Interests. Approved.

Section 907. Hepotism. The Chairman Pro Tempore takes a poll of the wembers.
Member Root states that in his opinion 1f this is delsted, it could

be used as an objection; it is the consensus of the commitiee that it should

remain. Chairman Pro Tempore Pfeifle suggests that it be tempered in some way.

gity Attorney Palla states he will reword the zectfon with this in miad, and also

states he would prefer omitting "department head”, so that the last sentence will

read "...nor shall any other officer having appointive power...,"

Section 908. Discrimination. Approved.
Hember Sturges enters at 5:11 o'elock p.m.
ARTICLI X ~ BOARDS AND GOMMISSIONS

Section 1000, Planning Conmissfon. Tt 1s agreed to change the last sentence in
the first paragraph to read "...or their vepresentatives, may meet..." vather
than 'shall meet” There ia discussion on placing responsibility for the master
. plan, and M. Palla states in his opinion it should be the manager's responsi-
bility co prepare the general plan, and asks the committbee’s opinldn as to whether
the ndnager should submit it to the Counell or firsr submit it to the Planning
Conmission. At the present time, according to Mr. Palla, the Manager prepares
the long-term general plan, making it wandatery for all departments te submit
information to the Planning Department, who in turn would submit it to the Council
through the Manager. Hr.Ruffo states the Planning Department is now primaxily
concerned with planning.overall use of land, Hewbex Davidson states that pre-
paration of a master plan is a primary duty of the clty wansget. Hewber Soyle
statas the planning function and budgetary responsibilities are two separate
funccions and that the master plan must be reviewed annually. The Gity Attorney
states that this section does not refer to the master plan. Tn reply té question
of Member Taketa, there is discussion of the funetion of the Planning Commission.
Member Barrab® states he would like to have this subject discussed further, ond
. gtates in his opinion the Planning Commission should present 2 five-year progran
ehrough the Sity ilanager, and states he will make a report. at the next meeclng.
Hember Coyle speaks about the ASPO report on planning recommendatioms fo Lhe
: . rhartay Jommitcee (American Soeicky of Plamning Offieials}), and the Shairman Pve
i . Pempors requests chat the Sacretacy Pro Tempore obtain a copy of this report for
: the Committes's use. Member Root states that iw his opinfon the Manager should
be charged with che overall responsibility for a plan prepared by the Plaoning
Department approved by the Planning Commission; and Mr. Palla states that 1f the
wmanager is given the power to prepare a budget, he is automztically siven authoricy
Lo prepare the wori progran,.. . i declsion 4s wad: on this section at this Lime.

v
o
n
-
5
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S
=
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] 2ivil Servics Uowwission. Uhaiymen rro Pempors polls che Swwbecs
t the six-year cerm, iiewmbers Joyle and Sturges approve a four-yesr tevwm aud
swber Ruffo sugzests & Lun-year fuord, chafrnan Pro feupore expresses uls osiasos
that e 2ivil Service Conmission should be & very imyartini aroup, and surve o
Longer caecm so cthey wili be betier qualified, and recomsends wo limit on the
sunper of carme.  Hember davidson moves that the six-ysar terw be approved,
seeconded by Member Atkinson, und adopted by the following wvote: Ayes: Hembers
Atxinsou, Davidson, Jorgensen, iicKuma, Pfeifle,Root, Ruffo, 5£. John, Sullivaa
and ‘Tazeta., iloes: Hembers Barrect, Coyle aund Sturges.

Hombar Duffo moves thac there be no limitation on the nwiber of terams, seconded

by idewber Jovgensen and noc adopted. Ayes: Mombevs Jorgenset, Hekemma, Ruffs
. . : and Sullivan. Hoes: Atkinson, Davrett, Soyle, Davidsen, Pfeifle, Root, Si. John,
oo sournues and Toketa. ’
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“iawber Davidson moves that a iimit of two teras bz placed an all duards aud
sommisshons, secondad by owbey Joyle. fhere is digcussion, and Member Sullivan
states that in his opinion it takes » considerable period vo become fanilinx with the
riespousibilities ou the Sonmission, because they meat infrequently. dener Sturges
questions whether the Tivll Service sommission is vaigue and should require more
time than any other. 7ha motion is amended to vefer to the 2ivil Service Sowmals-
sion alone, seconded by fiember coyle, and not adopted. Ayes: Members Sarretl,
Coyle, Davidson, Pfeifle, Root, St. John and Takeka. Hows: Nembers Atkinson,
Jorgensen, pctenna, Reffo, and Sullivan. tewber Sturges abstainsg.

ADJOURWHMENT
The weeting adjourns at 5:50 ofelock p.m., to meet again Tuesday, llevembar 17,
1964, at 4:00 o'clock p.m., in the Jouncil vffice, Uity all.

WILLIAY §. PFEIFLE,
SHATRMAY PRO TIMPORY

FRANGIS L. GRITHER
SEITRATARY PRO TEMPORE

By: Loy Pritz, Depuiy
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‘fmit ay
ment $ystem.

iFis-:‘.*:;ls

L i

" Municipal Employees Federation
of the City of SanJose, a California Corporation
776.Millex St. San Jose 10, Caltfornia

chphone 286 5250

.December 4, -1964

B

© To: . . Charter ﬂeiris‘ioﬁ Commi ttse

Subjects Inclusions. -of basic ratlrement benefits -
“now in exidtence for the: Federa‘ted City
Employee. thirement System .
P .=.

We understand that 4 speclfic,pmposal has been presented

T to 'your body :Eo:r: Po}.fi.ce and Fire Refrrement basic beneflts,

‘ After Gareful . siudy ¢f the Ma‘t :'c ‘we would like to sub~
‘similar propps%al -as 11: pertahn;a bo the Federated Retire- .

© Th oxder t¢ fag:d.,‘litate the inblusfons of both Retirement

‘Systems in: the proposed Charter wer sugg:est the following pro~
. wvislons: v

.- ]é'.. Members mayl,retixe at agel.5% with 25 years of service.
B, 'Mandatory r@tirement shall bex.at age 70.

" . C. Members witth 10 years of “se:x:viace may be eligible for
- disability xetivement at Y0%.f service retirement
benefit bt&;b]mot less thang!{q psiv.

_ :.D. Membexs sHall reteive 2% pf til’ve highest 3 year average
... annual sal@hy.for each year off service, {This will
equal 50%;?3

4 pay at 25 yea;.‘tsa of service,)

> . B. Ratlo foxic rren't. service= cari'l}‘;ibutions shzll be 8
b .parts for: @ Clty and 3 part‘gﬁ for members.

P ‘“F. The City qimqil may adop’t hnjﬁ aended or new plan or

plans, prawidifg benefits!in! “excess and additiomal te
those herb;i;r} provided. D

; .
Het;irsmént Gommittee ot the
Mun%iﬁip&l Employees Federatlon

» L oy

D L SJRINO00S07



EXHIBIT J



SAN JESE, CALIPURNEA . Tuesdny, Decewbsx 8, 1964

The City 'of Sen Jost Charter Comnittse convanes this dey in Room 430, Gity Hall, sc
4:15 o'tlock p.o,, and the Secretary Pro Tempore calls the rell:

Presant: Members Atkipson, Barrett, Jergensen, NeKennu, Ffeifle, Rosc, 3t. Johm,
Taketd and Suexbird.

Abceat:  Hembers Coyle, Pavidssn, RuBfo, Ruiz, Sturges and Sulliven.

CORRESFONDENGE : . i
Chatrian Stexbird reads and files a jetter From the Monipipasl Employees Fedaxastion
on retivomant provisfoss, le states that the comeumicaticn from Membar Bekyett will
be consifared by the odmmittes 2t the pwéper tive.

Mewber Ooyle enters st 4:20 o'elosk pum,

ARTICLE RIL ~ FAIGAL ADHINISTRATION

pRatgem 2224, Reyenus Bunds. The Gity Atusgney stetes that this section. sonteins
B3VErad pointe FGr Lhb committee to cdhsldur end explalng varleus kfnds of relehus
bonda which are actually rveimbuyaibla contrects. He egks Lf the comuitbes widhes to
1imlt che Ceuneil on cha amoupt of povenus bonds 1seued en a pertloular préject. Hia
vecopmendetion ts that ehs sestipn vewain silenc en revenue pbonds ether thas fer
obf=gtreot pavking, and that AL contild a provision prohibiing public urility ‘bonds .
Hewbor Baxvatt suggesis that a definitien ef revenue bonds bé included, MI, Palla
will redraft the section.

Mamber Bavidesa anvers at 432 o'sloek .p-w-.

Sectiep 1217.  Bid regulx: (43

The City Actsrney Jdigerivures a vadraeit, steting-
_that We has inoluded ® provislon covering public work done by a subdividen, devalopex
ot owner of reel propetty, Membar Obvideen apetka of cha denger of abuss wikh en
voreslistic englnsers’ sstimata In conmgotion with the rejection of axcessive bids
by Ehe Cowactl. It ks ageesd to reword the Last sestence of the first patiegraph on
iigs 2,."...daclnres thet tha bids weke axtpesive, It may sftey ceadvertising,

ve. .. B

Hember Sturges- enters at #:39 o'cleck p.=.

ARTICLE XIV « FRANCHISES . . :
Ssciioe 1400.. Rower to. Re 2. nrhisaa, The City Attorngy stetes that soke
OELTIfdfs Doave tranchiecd wider e Gergtiburion, soiie by eloction, and chat the
clty's frenchise bowers are very limtwved., Ha suggests gplviog the Gouncll poiier
te require frenchives but ghving them dlscvstion in the use ef svch power. Upon
inogwiry of Momber Stupges, he sbepes that Son Jesa, ss ¢ Chaxtoe CLty, hes more
povers than it would have vnder Stete law. Appreved.

_Besriop 1493, Term of Rraschiss. Approved.
S.gég—i’gn 70k, FPiuiphabe or Oondehnatieon by city. Appreved. ’ ]
isGa ., ComfSiaent ol e Chkty Atorney states that chis aactien

wEden %g . Adégunta, v .
Tould be deleted, e sugghets the wording on compensation be changad to Mauch. com-
pansation s ths Souncll may deenm preper.” It 1a egreed chat the asction be deleted.

Section 1605, Erxevalping Right Withour Eranchise. Appxoved,
Sﬁs‘éﬁm Wby, ATELELE NPE !""-\'di!z‘o" 2o LYY, Appreved.
Sectloi, LA0B. byeaspuafion ¢f RAENEE, YHA Uity Attormey staces this cevars &

A X
54 CuabTon Whare tha LouPts wight Lhguice if the City had Eronchiac pewer en’eé
aartaln dete, Approves.

ARTICLE XV » SCHOOL SYSTAM, Approved,

ARTTLGLE XV - RETIREMENT

Ssction 1600, pi:{?r ra Frovide Rebivement System. Appraved.

Soution 1ADL. Exoloslius.. Appfovdd,’ :

Secton 1602, publiobiity te $n . Othig apemi, Approved.

gagtitn 16073, Ok A A Biag Tak Ltfne ‘oatems, Thera ja discussion on
whothey mindmun LendEAth shouid Ba 1igtad in the CRayter e requewced by enploype

axganiastions. In snswer ta guestien af Mr. PEeifle, My, Pella atates thab Police

and Tipemen want a sepavats xetiresent sysxsm dus ¢
he atotes that rhe bemefttd they heva, ingluding mue

¢ she natuya of thely work, eod
h greater survivorship benefins,

do ney cout the Ciry any meve.

Ee stetes elsn that the Councdl can exolude clarical

employees frem eny new Xalice ead Fir
#ien of the Stage retlyemgnt sysiem,

o Department ratiremeat plan., There lw discua.
end Mr. Falle points out that. alchough undax

sy
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the Bt ate -system the Polics. F},re bensfits ave higher than for anher egployass,
v 66 Hot,da-high by i wopovides, Midbar Athinson moved thal Seetisn
1603 Y& revrivee to fnaiude mi.nimum TensElte, sancuibd By Revber Dﬁvtdeoﬁ, and
wnatilsious ly adnptb&.

ARTICLE IWII - EI‘EC?—'IQNS
: 0, geneyal Munteipsl Rlaybfons, Mr, Palla stetes the Clty Clpek ehould
; i} ta deslgnate for eny second sleotish Approved.
] ebion‘a. Appreved,

et 4 y , ik Recsll, Membey pavtdum queskioan the
pn\r;naag& f-iguffai ahd. omt;m thEt A0 ld o5 filon they had net besn formally adopted.
Medher Atkinsen's metton thah they T adoprad o not emngnded and no vete lé-tdken.
FoLJ.owir;E ¢£h&=ustt9n, L is agte,a& #o tatile tmh'-*san‘m St untdl the next medting.
f gdby MBNARER.
(a) 'J: a pmme\atagg Elgyre Ak juestioned hy Mamber Coyle,

(b After dtscwwslon, Lt %3 egfbed to provide for a apecial alectLoo.
(c) mad {c) approved.,

+

AGENDA
Piscuseion with Pl.atming Commigzion fs scheduled for 5:00 o'closk p,m. on Dye, 15,
General Provisions « ARTICHE WIITT will ba conslered, and Initigtlva, Referdndum
and RAcall veviéwad, Cheirmen Starb{zd outlines his plen to have two or thrae
committes membevs prepsre the Charter for printing as a praliminary draft, Hember
Taketa movas that the Chalroan prooesd accerdingly, gaconded by Mewber Coyln ond
wnanimeusly adopted:

ADJODRN

The meal:lng adjourns at ;00 o'elock p,m., te mast dpeln Tuesday, nacmnber 15, 1964,
at 4100 o'eloek p.m., in the City Counoll office. -

GECRGE A, STARBIRD,
CHATRMAN

FRANGIS L, GRBINER
SECRETARY FRO TEMPORE

Byt Kay Pritz, Depuby

e 1278764
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555 12" Street, Suite 1500 Arthur A, Hartinger

Qaldand, Californta 94607 Attorney at Low

tel {510} 808-2000 ahartinger@meyersnave.com
fax (510 448-1108

w_ww.meyersnave‘cem

meyers|nave

June 25, 2013
Via Email and U.S. Mail

Gregg M. Adam

CARROLL, BURDICK & McDONOQUGH
44 Montgomery Street, Suite 400

San Francisco, CA 94104

Ret  POA. et al. v City of San Jose
Case No. No. 1-12-CV.225926
(and Consolidated Actions 1-12-CV-225928, 1-12-CV-226570, 1-12-CV-226574, and
1-12-CV-227864) '
MN File No, 135,023

Dear Gregg:
I write to respond to your letter dated June 18, 2013.

You have inquired about the City’s intention to assett a defense based on a fiscal emesgency,
We believe you are referting to the doctrine permitting a legislative body to take emergency
measutes that would otherwise impair contract tights, One element of this defense includes
the issue whether there is a true financial emergency. See Home Building & Loan Association v.

- Blaisdel, 42 U.S. 311 (1934); Sonoma County Org. of Public Employees v. County of Sonoma, 23 -Cal.
3d 296, 305 (1979).

We do not intend to assert at trial that Measute B was a justifiable impairment of contract
rights based on the existence of a fiscal emergency within the meaning of Blaisdel and County
of Sonoma. We do anticipate that there will be evidence at tial relating to the economic crisis
and conditions that led to placing Measure B on the ballot.

We trust this resolves your question and concern.

Very truly youss,

A IS
Arthur A, Hartinger
AAH:kt

20076821
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