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In this case, an exclusive representative accuses a public agency of negotiating in bad
faith over a proposed ballot measure to change employee retirement benefits. The agency

denies any violation and maintains that it satisfied any existing bargaining obligations.

PROCEDURAL HISTORY

On August 31, 2012, International Federation of Professional and Technical Engineers,
Local 21 (Local 21) filed an unfair practice charge with Public Employment Relations Board
(PERB or Board), against the City of San José (City) alleging a violation of the Meyers-Milias-
Brown Act (MMBA) and PERB Regulations." On March 8, 2013, the PERB Office of the

General Counsel issued a complaint alleging that the City negotiated in bad faith by approving

" The MMBA is codified at Government Code section 3500 ct seq. PERB Regulations
are codified at California Code of Regulations, title 8, section 31001 et seq.



a ballot measure that would change employees’ retirement benefits prior to concluding good
faith hegotiations. On April 2, 2013’. the City filed an answer to the complaint denying the
substantive allegations and asserting that the ballot measure was only approved after
completing any required bargaining. It also asserted multiple affirmative defenses, including
the defense that its actions were justified by operational need and business necessity.

An informal settlement conference was scheduled for July 9, 2013. That meeting was
cancelled at the request of Local 21 and over the City’s objection. A formal hearing was
s.cheduled for February 10-12, 2014. This case was consolidated for the formal hearing only
with another case, SF-CE-969-M, involving similar claims against the City by International
Association of Firefighters, Local 230 (Local 230). During the first day of hearing, the City,
Local 230, and Local 21 agreed that the evidence submitted during the hearing would apply £0
both PERB case numbers SF-CE-969-M and SF-CE-996-M. The parties requested that PERB
issue a separate decision for each case.

During the hearing, the City requested that PERB take official notice of a June 17, 2013
Order in Santa Clara Superior Court case number 1-12-CV-237635, involving the City and
Local 230.> The assigned Adininistrative Law Judge (ALI) admitted the Order as part of the
record with the following caveat: “I don’t think that the opinion reached by the Superior Court
has any preclusive effect about the bargaining charges at issue here. However, if the parties

want to argue otherwise, you’re free to do so by referencing the [Order].”

” The Order concerned the City’s petition for writ of mandate and petition to compel
FLocal 230 to engage in interest arbitration in negotiations relating to the ballot measure. The
court in that matter ordered the City and Local 230 to proceed to impasse arbitration pursuant
to the City’s Charter.



The parties filed simultaneous closing briefs on May 12, 2014. On July 25, 2014, the
ALJ requested that the part_ies submit additibnal briefing over a claim raised in Local 21°s brief
that was not pled in the PERB complaint, The parties obliged and submitted those briefs on
September 3, 2014, At that point, the record was closed and the cése was considered submitted

for decision.

FINDINGS OF FACT

The Parties

The City is a “public agency” within the meaning of MMBA section 3501(¢c) and PERB
Regulation 32016(a). Local 21 is an “exclusive representative” within the meaning of PERB
Regulation 32016(b). Local 21 represents multiple bargaining units at the City, including
engineers and architects, management personnel, and maintenance supervisory personnel. This
case concerns the parties’ negotiations on behalf of all those units.

The City’s Basic Governance Structure

The City’s governing body is a Council of 11 publicly elected officials, including the
Mayor and 10 Councilmembers, Chuck Reed was the Mayor during the incidents in this case
The Council makes decisions on behalf of the City by majority vote during its weekly
meetings, typically held on Tuesday evenings. The Mayor, individual Councilmembers, or
other City officials may draft memos to the Council, who may adopt, modify, or reject the
policies or recommendations in those memos. The City’s fiscal year runs from July 1 until
June 30.

The City’s Pension Svstem

The City has a defined benefit retirement plan, or pension system, for all its employees.

The City’s pension system is independent from other pension management agencies, such as
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California Public Employees Retirement System (CalPERS). The pension system has two
basic plans: (1) a plan for police officers and firefighters (Police and Fire Plan); and (2) a plan
for all other City employees (Federated Plan). At the times relevant to this case, both were
defined benefit plans. Each plan is managed by a separate board of decision-makers (the
Pension Boards) who are not directly affiliated with the City, the City Council, or any City
unions. The Pension Boards are responsible for determining the City’s annual contributions
for each plan, based on projections from its independent actuary. The Pension Boatds’ actuary
conducts annual valuations, typically around the end of the calendar year. Those valuations
include five-year projections about the total cost of the pension plans based on assumptions
such as retirement age, the duration that retirees will continue receiving benefits, and
investment returns. At all times relevant to this case, the Pension Boards used a company
named Cheiron as its actuary. All Local 21 represented employees are eligible for the
Federated Plan.

The Pension Boards administer benefits to the City’s retirees. The City and its
employees pay contributions to the appropriate pension plan. The bulk of the City’s
contributions are paid with money from its general fund.

The Police and Fire Plan

The key elements of the Police and Fire Plan include a benefit calculation of 3% of
final compensation per year of service for every year over 20 years, and retirement eligibility
at 55 years old with 20 years of service. The maximum pension benefit is 90 percent of final
compensation. Final compeﬁsation is determined by the average base pay of the employee’s
highest 12 months of service. Benefits are also augmented by a guaranteed annual 3 percent

Cost of Living Adjustment (COLA). Retirees may also receive Supplemental Retiree Benefit
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Reserve (SRBR) payments, which are payments calculated from investment returns in excess
of expected amounts. Employees are also eligible for retiree healthcare benefits.

The Federated Plan

The key elements of the Federated Plaii include a benefit calculation of 2.5 percent of
final compensation per year of service, retirement eligibility at 55 years or 30 years of service,
and a maximum benefit of 75 percent of final compensation. As with the Police and Fire Plan,
final compensation is determined by the average base pay of the employee’s highest 12 months
of sérvice. The Federated Plan also includes guarantees of 3 percent COLA, SRBR, and retiree
healthcare benefits.

The City’s Emplover-Emplovee Relations Resolution

City Resolution No. 39367 is its Employer-Employee Relations Resolution (EERR). It
provides certain procedures for administering various aspects of personnel management. |
EERR section 2, includes definitions of various terms. Relevant to tliis case, EERR section
2(1) defines “Impasse” as “a deadlock in discussions between a majority representative and the
City over any matters concerning which they are required to meet and confer in good faith[.]”
EERR section 23 provides for impasse procedures, which “may be invoked by either party
after a bona fide effort has been made to meet and confer in good faith and such cfforts fail to
result in agreement.” That main procedure in section 23 is mediation. If mediation is
unsuccessful, the parties may agree to other dispute resolution mechanisms. Nothing in the
EERR requires the parties to meet the section 2(1) definition of “impasse” before invoking the

section 23 procedures.



The City’s Economic Downturn

The City was one of a number of public agencies in California experienrcing economic
stress over the past decade. The City asserts that it opei"ated at a deficit from fiscal year 2003-
2004 through 2011-2012, meaning its expenses outpaced revenue. During that same
timeframe, the City records indicate that it reduced the number of budgeted employee positions
from over 7,000 to under 6,000. In 20‘1 0, the City conducted an audit to analyze the
sustainability of its two pension plans. The audit concluded that pension benefits have
increased every year and were expected to continue increasing. Contributions to the pension
system also grew during that timeframe but, according to the study, benefit payments
consistently exceeded pension contributions since 2001. That trend continued even during
years when the City cut staff or when the pension plans experienced investment Josses.

The City auditor expressed concerns about the City’s pension liability, including the
fear that the City’s pension contributions would constitute an increasing proportion of the
City’s budget. The City auditor suggested that this may force the City to reduce the level or
quality of its services to pay its benefits costs. Another concern was the auditor’s finding that
pension benefit payments have outpaced both contributions and existing assets in the pension
system, théreby creating a growing unfunded liability within the system.

These circumstances factored into the City’s 2011 negotiations with its 11 bargaining
units. Many units, including Local 21, agreed to a 10 percent reduction in base salary. Around
the same time, on March 23, 2011, the parties reached a side letter agreement to bargain further
over “pension and retiree healthcare benefits for current and future employees™ upon request
from either side. They further agreed that bargaining would commence within 10 days from

the date of the request.



In April 2011, City Mayor Chuck Reed issued a press relcase about the effects of
pension co.sts on the City’s budget. Although not made specifically clear for the record, the
press release apparently had a wide distribution, including a posting on the City’s website. The
iaress release mentioned the 10 percent negotiated concessions, but expressed the Cit)lf’s intent
to seek additional savings via retirement reform and benefits changes. The press release also
estimated that under an “optimistic scenario,” the City’s retirement costs would equal $400
million per year by 2015. The press release further stated that the director of the City’s
Retirement Services Department® said that costs could rise to $650 million per year during that
same time period if certain assumptions, such as investment returns, are less favorable.

The Fiscal Reform Plan

On May 2, 2011, City Manager Debra Figone released a document entitled Fiscal
Reform Plan. The Fiscal Reform Plan recommended changes to achicve Ci‘ty savings and, |
ultimately, to restore City services to the levels that existed in January 2011. Among the
recommendations made in the report were using SRBR funds to pay for retirement benefits,
creating a second tier of retirement benefits for new employces, changing the benefits for both
current employees and retireeé, and increasing employees’ obligation to share in pension costs.
The Fiscal Reform Plan estimated that the savings from its various retirement plan
' recommendations equaled around $216 milﬁon over five years. The Fiscal Reform Plan also
| estimated that pension costs could increase to $400.7 million by the 2015-2016 fiscal year if no

changes were made.

* Unlike the Pension Boards, which operate independently from the City, the City’s
Retirement Services Department is a City department that oversees matters relating to the
City’s pension obligations.



The Mavor’s Mav 13, 2011 Memao

On May 13, 2011, Mayor Reed, along with three other Council Members issued a
memo to the City Council. The memo included a “RECOMMENDATION” section where the
authors recommended declaring a fiscal emergency due to what they perceived as urgency for
fiscal reforms “to avert a fiscal disaster, prevent substantial degradation of public safety and
other vital city services, and maintain the integrity of our retirement system[.]”” The authors
also recommended approving the Fiscal Reform Plan, including all proposed retirement
reforms. The core recommendations included sharing unfunded pension costs with employees
equally and limiting employees’ retirement benefits. The authors also proposed what would
later be referred to as “Safety Net” provisions, which limited the City’s expenses if City
services ever fell- below what existed on January 1, 2011,

The May 13, 2011 memo also included a “BACKGROUND” section, which described
the City’s financial condition from the authors’ perspective. In that section, the authors
repeated the assertion from the Fiscal Reform Plan that retirement costs could increase to $400
million by 2016. The memo also repeated the assertion from Mayor Reed’s April 2011 press
release that costs could rise to $650 million by 2016 under different, less-favorable
assumptions. It is undisputed that no actuary ever supported the $650 million figure.

On May 24, 2011, the City Council adopted both the Fiscal Reform Plan and the May
13, 2011 memo. The City Council further “direct{ed] staff to proceed with steps necessary to -
implement the [Fiscal Reform Plan], including meeting and conferring with the bargaining

units, as applicable.”



The Parties’ Communications Regarding Bargaining:

On May 25, 2011, LocaI-Zl President Nancy Ostrowski sent City Manager Debra
Figone a letter stating that Local 21 was ready to enter into negotiations and that it would be
bargaining on behalf of all its represented units.

On June 6, 2011, the City sent Local 21 a letter explaining its plan to propose a ballot

measure concerning retirement rcfom issues consistent with the City Council’s May 24, 2011
action. In the letter, the City expressed interest in commencing negotiations immediately.
Local 21 representative Thomas Saggau éould not recall whether Local 21 requested
bargaining earlier than this date.

On June-7, 2011, the City Council delayed initial plans fqr a retirement reform ballot
measure on its November 2011 ballot due to concerns from the City’s bargaining units, The
City Council also stated that it was under a “tight timeframe™ and expressed interest in
resolving any issues with the proposed reform prior to the start of the 2012-2013 ﬁslcal year.

The Pledge of Cooperation

The parties discussed establishing a framework for their forthcoming reﬁrcment
negotiations. It was understood that the City was interested in effectuating at least some
aspects of its retirement refoﬂn plans through a local ballot measure to be voted on by City
citizens. It was further understoo& that underl state election law, the City Council must approve
any ballot measure at lcast 88 days before the election. (See Elec. Code, § 9255(b).) At the
time, the City targeted March 6, 2012, for the election,

On June 17, 2011, the parties entered into and signed a “Pledge of Cooperation,” which
outlined some basic concepts about the negotiations. included in that document was that each

party would use their own actuary to develop cost estimates. The parties also acknowledged
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that the Pension Boards had their own actuary and that the Pension Boards’ actuary would
~~ provide the official numbers used by the two pension plans.
The parties also agreed as follows:
The parties agree to meet and confer in good faith and agree to
complete the negotiation process by October 31, 2011, If the
parties are unable to reach an agreement on retirement reform
and/or related ballot measure(s) by October 31, 2011, the parties
shall proceed to impasse, pursuant to procedures outlined in the
[EERR section 23].
The Pledge of Cooperation also included the agreement that the City could exercise its
constitutional authority to amend its charter through the ballot process at the conclusion of

negotiations and mediation and that neither side was waiving any legal rights.

The City’s Initial Proposal

On July 6, 20 1. 1, the City sent Local 21 a draft ballot measure language including most
of the recommendations from the May 13, 2011 memo. Unlike the memo, however, the City’s
ballot language proposal did not reference the $650 million figure, or any other cost estimate
for that matter.

The City proposed creating a less costly retirement program, called the Voluntary
Election Program (VEP). As its name implies, employees’ participation in the VEP would be
voluntary. The key features of the VEP included a slower benefits accrual rate, a higher
retirement eligibility age, and a longer years of service eligibility requirement for medical
benefits. Employees that did not opt into the VEP would be responsible for 50 percent of the
City’s unfunded pension liability costs.

The City also proposed creating a new Tier 2 retirement plan for all new employees.

Under Tier 2, the City’s contributions to employee benefits would be between 6.2 and 9
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percent and could not exceed 50 percent of the total cost of the new plan. The minimum
retirement age would rise from 55 to 60 for employees previously eligible for the Police and
Fire Plan, and from 60 to 65 for all otﬁer employees. The City also reserved the right to not
use a defined benefit plan for the newly created Tier 2 retirement plan. If the City elected to
use a defined benefit plan, bene.ﬁts Wbuld accrue at a rate of 1.5 percent of final salary per year
of service with a maximum COLA benefit of 1 percent per year, to be determined by the
Consumer Price Index (CPI). Anemployee’s final salary, for purposes of determining the
benefit amount would be calculated based on the average of that employee’s final three years
of employment. Employees in the Tier 2 plan were eligible for retiree medical benefits after
20 years of service.

The City also proposed modifying both the existing Police and Fire Plan and the
Federated Plan by reducing the future accrual rate for each plan to 1.5 percent of final salary
per year of service, reducing COLA to a maximum of 1 percent, dictated by the CPI, and
eliminating SRBR payments. It specified that any beneﬁ_ts earned and accrued in prior service
would not be affected by the changes proposed. The City also proposed increasing employees®
minimum retirement age by six months every year until the retirement age reached 60 for
Police and Fire Plan employees and 65 for Federated Plan employees. It proposed a similar
' incremental increase for retiree medical benefits cligibility to a maximum eligibility of 20
years of service. Final salary, for determining benefit amounts, would be calculated based on
the employee’s final three years of employment. The City also proposed reducing existing
retirees’ COLA payments to a maximum of 1 percent per year, dictated by the CPI,

The City’s proposal also included the “Safety Net” provisions described iﬁ the May 13,

2011 memo. Those provisions limited the City’s ability to grant various types of compensation
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increases or other employee benefits and rights if the City was unable to provide services at the
levels that existing before January 1, 2011.

Cheiron’s Mid-Cycle Valuation

On July 20, 2011, the Pension Plans’ actuary, Cheiron, conducted a study of its plans,
including a five-year cost projection. Cheiron predicted that pension costs for both pians
combined would reach $431 million by 2016. The City Council received Cheiron’s report in
August 201‘ 1. Local 21 received the report on or around the same time.

The Parties’ Pre-Mediation Negotiations

Ostrowski and Saggau served as Local 21’s chief negotiators. Deputy Director of
Employee Relations Gina Donnelly served as the City’s chief negotiator. Director of
Employee Relations Alex Gurza did not sit at the negotiating table with Local 21, but was
mvolved the retirement reform negotiations for other bargaining units and was kept apprised of
the progress in the Local 21 negotiations. The parties met 19 times before October 31, 2011,
but did not reach an agreement. In that timeframe, the City made five proposals for a
retirement reform charter amendment. These proposals were essentially identical to the
proposals made to the City’s other bargaining units. The following is a brief discussion of
some of the more relevant events during those meetings.

The City’s September 9. 2011 Proposal

On September 9, 2011, the City made a new proposal in the form of draft ballot
measure language. Under the new proposal, employees that opted into the VEP would accrue
benefits at a rate of 1.5 percent of final pay per year. COLA pﬁyments would cap at 1 percent,
tied to the CPL. Final pay would be calculated using the average salary of an employee’s three

highest consecutive years.
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The City also modified its proposal regarding employees who did not opt into the VEP,
It dropped its proposal to modify the benefits accrual rate for those employees. It also
proposed that employees share the City’s unfunded pension liability costs by decreasing
employees’ salary by 5 percent each year until it reached an amount equal to 50 percent of the
City’s costs. The reductions could not exceed 25 percent of employees’ pensionable income.

The City also proposed suspending COLA and SRBR payments to retirees if the City’s
unfunded liability costs rose above what existed on June 30, 2010. COLA payments could
only. be restored by either voter approval or a return to 2010 funding levels for three
consecutive years.

Local 21°s September 2011 Proposal

On or around September 27, 2011, Local 21 made a proposal that if asserted would save
the City $153.8 million over five years. Local 21 proposed creatiﬁg a Tier 2 benefits level that
existing employees may opt into voluntarily. Employees under Tier 2 would have their
benefits accrual rate reduced from 2.5 percent of salary per year of service to 2 percent. Under
Tier 2, the retirement age for existing employees (currently age 55) wouid rise six months each
year until it reached age 60. Instead of calculating final salary for retirement purposes using an
employee’s highest paid 12 months, Tier 2 employees’ final salary would be based on the
average of employees® highest 36 months. Tier 2 employees’ COLA payments would also be
reduced from 3 percent guaranteed per year, to a maximum of 2 percent, dictated by CPI. Tier
2Iemp10yees would not be eligible for SRBR payments.

Local 21 proposed a Tier 3 level solely for new employees. The proposed Tier 3 had a

similar benefits structure as Tier 2, including the same benefits accrual rate, final salary
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calculation formula, and COLA payment. The retirement age for Tier 3 employees would be
60 upon implementation of the new plan.

Although not specified clearly for the record, it appears as though Local 21°s Tier 1
would be the current Federated Plan, at status quo. Local 21 suggested that the City could
incentivize opting into the Tier 2 level by providing a signing bonus, salary increase,
protection from layoffs, or other benefits.

The City’s Request for Impasse Mediation

Additional meetings and proposals by the City did not yield an agreement before the
October 31, 2011 deadline referenced in the Pledge of Cooperation. On October 31, 2011, the
City sent Local 21 a letter about participating in mediation pursuant to the Pledge of
Cooperation. The City did not expressly indicate that the parties were deadlocked or that it
believed that there could be no further progress made in negotiations.

The November 2011 Mediation Sessions and Post-Mediation Developments

The parties participated in two mediation sessions on November 3, 8, 14, and 17, 2011
facilitated by State Mediation and Conciliation Services (SMCS). At hearing, the parties
agreed that the discussions in mediation, aside from proposals made, Would not be admitted

into the record. Neither party made a proposal during the mediation sessions.

The City’s November 22, 2011 Draft Charter Amendment

On November 22, 2011, the City sent Local 21 a letter stating that because there was no
agreement in mediation, the City would be transmitting its proposed ballot measure on
retirement reform to the City Council for adoption and placement on the City’s March 6, 2012
ballot. It attached a version of the ballot measure not previously submitted to Local 21 and not

discussed either in negotiations or in mediation. Although not clear from the face of either the

14



letter or the (iraft language itself, Local 21 witness Saggau acknowledged during the hearing
that he considered the November 22, .2011 draft to be a proposal. |

The new draft contained some key changes from earlier versions. Those changes
included increasing the benefits accrual rate for those who opted into the VEP from 1.5 percent
to 2 percent of final compensation per year of service, ‘increasing the COLA payment from a
maximum of 1 percent to 1.5 percent per year, based on CPI. Tt also decreased the retirement
age to 57 for Police and Fire employees and 62 for all others. The new version continued to
include a suspension of COLA payments to retirees, but included less stringent criteria for
restoring péyxnents. Significantly, the City also eliminated its previously proposed Safety Net
provisions entirely., The City’s negotiators described this new Qersion as having “very
significant changes”™ from carlier versions. City Manager Figone similarly described the new
version as “far different from earlier versions” in an e-mail to City employees about the City-’s
retirement negotiations. There is no evidence that Local 21 responded to this proposal,

The Recommendation to Delav the Election

On December 1, 2011, Figone issued a memo recomlﬁending that the City Council
delay consideration of declaring a fiscal and service level emergency. In the memo, Figone
reported that the Pension Boards’ actuary, Cheiron, produced a pfeliminary valuation with new
and more favorable projections from its earlief July 2011 valuation. Cheiron’s new valuation
projected that the City’s 2012-2013 pension contribution costs would be around $55 million
less than previously predicted. Mayor Reed and four Council Members made a similar
recommendation in a separate memo. Mayor Reed also recommended moving the proposed

election date for the ballot measure from March 6, 2012, to June 5, 2012,
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The December 5. 2011 Draft Charter Amendment

On December 5, 2011, the City produced another version of its draft ballot measure. In
that version, the City abandoned its plan to suspend retiree COLA payments until 2018.
Instead, the City would have discretionary authority to suspend COLA payments for up to five
years if the City declared a fiscal and service level emergency.

Local 21°s December 5, 2011 Letter

On December 5, 2011, Ostrowski sent a letter to the City stating that “we are certainly
interested in continuing mediation as was written in the editorial pages of the Mercury news
today.” She also stated Local 21 supported certain Councilmembers’ recommendation to delay
any official action on a proposed ballot measure, but that Local 21 was willing to work with
the City in negotiating pension reforms sufficiently in advance of June 2012. Ostrowski
accordingly stated that Local 21 would waive its right to request factfinding under AB 646" in
order to continue negotiations and work towards agreement.

The City Council’s Approval of Resolution No. 76087

On December 6, 2011, the City Council approved Resolution No. 76087, which ordered
a June 5, 2012 City-wide election over the charter amendments proposed in the City’s
December 5, 2011 draft. At the same meeting, the City Council also deferred consideration of

the earlier recommendation to declare a fiscal and service level emergency. The City never

* AB 646 amended the MMBA to allow an exclusive representative to request that a
neutral factfinding panel examine the parties’ differences in negotiations within 30 days from
the end of impasse mediation. (Assem. Bill No. 646 (2011-2012), § 2.) That amendment
became effective on January 1, 2012, The factfinding provisions of the MMBA were
subsequently amended again to allow exclusive representatives the right to request factfinding
even in cases were the parties did not participate in impasse mediation. (Assem. Bill 1606,
(2011-2012), § 1.} That subsequent amendment was considered to be technical and clarifying
of existing law., (/d., at § 2.)
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declared a fiscal and/or service level emergency at any time relevant to this case. At that ;Soint,
the parties” negotiating teams had not discussed the City’s November 22 proposal or its
December 5 draft charter amendments.

The City Council directed City staff to 'delay transmitting the draft ‘charter amendments
to the City registrar “to allow time for continued mediation, if requested by the bargaining
units.” The effect of this directive was that registrar would not immediately finalize the
election materials for the June 5, 2012 election. However, it was understood that the election
would procéed over the City’s proposed charter amendments unless it rescinded Resolution’
No. 76087. In order to satisfy state election law, the City had to finalize charter amendments
by March 9, 2012, to qualify for the June 5, 2012 ballot. (See Elec. Code, § 9255(b).)

The City’s Invitation for Further Mediation

On December 7, 2011, the City sent Local 21 a letter inviting it to re-engage in
mediation using the framework described in Ostrowski’s December 5, 2011 letter. The City
also mentioned the need to submit thé proposed charter amendments in Resolution No. 76087
to the registrar no later than March 9, 2012, The parties met with a mediator six additioﬁal
times Between January 6 and February 8, 2012,

The City’s February 8, 2012 Proposal

On February 8, 2012, the City presented Local 21 with a new proposal. It did not
identify the proposal as its last, best, and final offer or otherwise indicate that it would not
make any additional proposals afterwards. The City proposed increasing the accrual rate for
any defined benefit plan for new employees from 1.5 percent to 2 percent of salary per service

year. It also increased COLA benefits for new employees from a maximum of 1 percent to 1.5

percent, depending on CPI.
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For current employees that did not opt into the VEP, the City continued proposing
reducing compensation to account for the City’s unfunded pension liability. The City
improved its proposal to reduce the salary of employees electing not to opt into the VEP.
Instead of reducing salaries by 5 percent of pensionable income per year to a maximum of 25
percent, the City proposed a decrease of 4 percent per year to a maximum of 16 percent of
income. As with prior proposals, the reductions would not e;(ceed 50 percent of the City"s
unfunded pension lability.

Local 21 negotiator, Saggau, described the City’s proposal in the following manner:

As it I recall, you can have what the Council passed or adopted

on December 6, 2011 or [the February 8 2012] subsequent

revision. And we chose neither of them and rejected both. We

felt as if, you know, it was here’s rope to hang yourself, or here’s

a gun to shoot yourself, and we didn’t feel like doing either one,

So we said no to both,
Saggau later indicated that he believed that the City would proceed with Resolution No. 76087
because Local 21 rejected the February 8, 2012 version.

On February 21, 2012, the City sent Local 21 a letter confirming that no agreement was
reached in mediation. It stated that the City Council would vote on replacing Resolution No.
76087 with the City’s February 8, 2012 draft charter amendments. That day, City Manager
Figone issued a memo to the City Council recommending repeal of Resolution No 76087 and
adoption of a new resolution consistent with the City’s February 8, 2012 draft.

On February 28, 2012, Local 21 demanded bargaining over the City’s new draft ballot

language. According to Local 21°s demand, there were “significant restrictions” placed on

Local 21°s acceptance of the February 8, 2012 draft language in mediation.
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Local 21°s March 2. 2012 Proposal

On Friday, March 2, 2012, Local 21 submitted a new proposal using the same basic
~ three-tiered structure. Employees who elected to stay in Tier 1 would maintain the status quo
for retirement benefits, But would rnc.:o longer receive any SRBR payments. Tier 1 employees
would also.have up to a 2.5 percent salary reduction for three years. Employees in Tier 2
would have a benefits accrual rate of 2 percent per year of service, a maximum retirement age
of 60 years old, a 1.5 percent maximum COLA payment, depending on CPI, and no SRBR
payments. Employces in Tier 3 would have a benefits accrual rate of 2 percent per year of
service, a retirement age of 65 with at least 10 years of service, a 1.5 percent maximum COLA
payment, depending on CPI, and‘r‘lo SRBR payments. Local 21 also proposed that Tier 3
employees pay 60 percént of the normal cost of benefits. On Saturday, March 3, 2012, Local
21 proposed meeting to discuss its new proposal.-

On Monday, March 5,'2012, the City responded to Local 21 by letter. In the letter, the
City stated that Local 21’s proposed 7.57percent salary reduction for Tier 1 employees was not
a sufficient reduction to achieve the City’s desired savings. The City also rejected Local 21°s
Tier 3 proposal for similar reasons, arguing that new employees should be paying more
towards the benefits they will receive.

The City declined Local 21°s requests for further meetings stating that Local 21 had
already seen the version of the charter amendment being considered by the City Council the
next day and that there weré no “restrictions” placed on accepting those terms. The City also

expressed concern about the timing of Local 21°s request.
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The City Council’s Approval of Resolution No, 76158

On March 6, 2012, the City Council voted to approve Resolution No. 76158, That
resolution repealed Resolution No. 76087, and approved a City-wide election on June 5, 2012,
concerning the proposed City’s February 21, 2012 charter amendments. That matter became
known on the City’s ballot as Measure B. Measure B passed among the local electorate by a
vote of roughly 70 percent to 30 percent.

ISSUES

L Should PERB consider Local 21°s previously unalleged claims? If so, did the
City violate the duty to meet and confer in good faith?

I1. Did the City violate the duty to meet and confer in good faith by approving
Resolution No. 761587

CONCLUSIONS OF LAW

L Local 21°s Unalleged Violations

Local 21 requests that PERB consider two claims not expressly referenced in the PERB
complaint. First, Local 21 asserts that the City’s references to the $650 million pension cost
estimate violated MMBA section 3506.5(c), which makes it unlawful to knowingly provide
Local 21 with inaccurate information regarding its financial resources. Second, Local 21
argues that the City violated the duty to meet and confer in good faith by approving Resolution
No. 76087 on December 6, 2011 prior to completing negotiations.

PERB has limited capacity to consider claims not described in the parties’ pleadings.
PERB may only consider such “unalleged violations” when the following criteria are met:

(1) adequate notice and opportunity to defend has been provided

the respondent; (2) the acts are intimately related to the subject
matter of the complaint and are part of the same course of
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conduct; (3) the unalleged violation has been fully litigated; and
(4) the parties have had the opportunity to examine and be cross-
examined on the issue.

(Lake Elsinore Unified School District (2012) PERB Decision No. 2241, p. 8 (Lake Elsinore
USD), citing County of Riverside (2010) PERB Decision No. 2097-M; Fresno County Superior
Court (2008) PERB Decision No. 1942—C;’ Tahoe-Truckee Unified School District (1988)
PERB Decision No. 668.) The unalleged violation must also have occurred within the
applicable statute of limitations period. (Lake Elsinore USD, supra, at p. 9, citing Fresno
County Superior Court.) PERB must articulate its rationale for considering an unalleged
violation. (County of Riverside (2006) PERB Decision No. 1825-M, p. 10.)5

In this case, Local 21 has not established that either of its unalleged claims are timely.
Claims.under the MMBA have a six month statute of limitations period. (Coachella Valley
Mosquito & Vector Control Dist. v. PERB (2005) 35 Cal.4th 1072 (Coachella Valley MVCD),
p. 1077} In Saddleback Valley Unified School District (1985) PERB Decision No. 558, the
Board stated that the six month statute of limitations is “computed by excluding the day the
alleged misconduct took place and including the last day, unless the last day is a holiday, and
then it also is excluded.” (Jd. at p. 3.) In that case, the Board found that the statute of
limitations period for an alleged unilateral change occurring on June 20, 1984 began on June
21, 1984 and ended on December 20, 1984. (/bid.)

PERB has described the statute of limitations both as an aspect of the charging party’s

burden and as an affirmative defense that the respondent has the burden to prove. (South

> When interpreting the MMBA, it is appropriate to take guidance from cases _
interpreting the National Labor Relations Act and California labor relations statutes with
parallel provisions. (Fire Fighters Union v. City of Vallejo (1974) 12 Cal.3d 608, p. 616;
Santa Clara Valley Water District (2013) PERB Decision No. 2349-M, p. 13, fn. 4.)
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Placer Fire Protection District (2008) PERB Decision No. 1944-M, warning letter, pp. 2-3.)

In Los Angeles Unified School District (2014) PERB Decision No. 2359, the Board elaborated

on this issue, stating:

Charging party’s duty to provide the {[PERB] Office of the
General Counsel with sufficient facts upon which to make a
determination of timeliness is a bedrock principle. We do not
disturb that principle here. We hold that the charging party’s
duty to establish timeliness has been discharged at the point at
which the Office of the General Counsel has determined that the
charge is not subject to dismissal for lack of timeliness and issues
a complaint. Where the matter goes to a formal hearing, the
presentation of evidence and allocation of burdens flow from the
operative pleadings, the complaint and the answer. At this stage
of the proceedings, we see no justification for treating the statute
of limitations as anything but a “true” affirmative defense, which
the respondent has the burden to plead and prove.

(/d. at p. 3.) Put another way, the charging party has the burden to demonstrate the timeliness

of its claims during the PERB Office of the General Counsel’s investigation of that charge. If

* a complaint issues on those claims, then the respondent has the burden to prove untimeliness at

hearing.

In this case, PERB’s Office of the General Counsel never conchuded that Local 21°s

unalleged claims were timely. It furthermore never issued a complaint on Local 21°s behalf

regarding the unalleged allegations. For that reason the burden of proving timeliness regarding

these claims did not shift to the City and Local 21 retains the burden to establish timeliness by

a preponderance of the evidence. (PERB Regulation 32178.)

Local 21 alleges that the City violated the prohibition against providing inaccurate

financial information contained in MMBA section 3506.5(c), which makes it unlawtul for an

employer to knowingly provide a union with inaccurate information about its financial

resources. Local 21 asserts that the City’s estimate that its pension costs could rise to $650
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million by 2016 under certain assumptions violates MMBA section 3506.5(c). However, the
record remains unclear about when the City communicated that figure to Local 21. Mayor
Reed referred to the $650 million estimate in a memo dated May 13, 2011. The record shows -
that the City provided a copy of that memo to Local 21 as late as July 6, 2011.° Using this as
the operative date for this claim,_ the statute of limitations began on July 7, 2011, and extended
until January 6, 2012. Local 21 did not file its unfair practice charge referencing the $650
million figure until August 31, 2012, a point outside the statute of limitations for this claim.
Accordingly, Local 21 has not demonstrated that this claim is timely. {See SEIU-United
Healthcare Workers West (Scholink) (2011) PERB Decision No, 2172-M, warning letter, pp.
2-3.) It is not appropriate to consider this unalleged violation. ‘(See County of Orange (2013)
PERB Decision No. 2350-M, proposed decision, p. 16, fn. 8.)

The same conclusion is reached regarding its claims regarding the December 6, 2011

_approval of Resolution No. 76087. The statute of limitations for this claim runs from

December 7, 2011, only until June 6, 2012. Again, Local 21 referenced this claim in its unfair
practice charge, but the charge was not filed until after the statute of limitations for this claim

already expired. (See SEIU-United Healthcare Workers West (Scholink), supra, PERB

® There was evidence that Local 230 heard Mayor Reed mention the $650 million figure
on a local news program on February 24, 2012, but Local 21 did not establish that anyone from
its own union heard that program. In addition, Local 21 has not met its burden of proving
whether Mayor Reed was “providing” any information from the news program to Local 21
within the meaning of MMBA section 3506.5(c). Local 21 negotiator, Saggau, also testified
that the City mentioned the $650 million figure frequently during bargaining but he never
identified any specific dates where that number was referenced. Notes from the parties’
bargaining sessions do not indicate that the figure was discussed in bargaining or even that
Saggau attended any pre-mediation bargaining sessions, City witness Aracely Rodriguez
testified to the accuracy of those bargaining notes. Thus, Local 21 has not met its burden of
proving that the City provided the $650 million estimate to Local 21 any time after July 6,

2011.
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Decision No. 2172-M, warning letter, pp. 2-3.) Accordingly, it is not appropriate to consider
either of Local 21°s unalleged violations. (See County of Orange (2013) PERB Decision
No. 2350-M, proposed decision, p. 16, fn. 8.)

Neither of Local 21°s unalleged violations are timely. Both are therefore dismissed.

1L The City Council’s Approval of Resolution No. 76158

The PERB complaint alleges that the City approved the proposed charter amendment in
Resolution No. 76158 before negotiations reached a bona fide impasse. The Board has held
that “a bona fide impasse exists only if the employer’s conduct is free from unfair labor
practices; its right to impose terms and conditions at impasse is therefore dependent on prior
good-faith negotiétions from their inception through exhaustion of statutory or other
applicable impasse resolution procedures.” (City of San JoSe (2013) PERB Decision
No. 2341-M, pp. 39-40 [emphasis in original], citing Temple City Unified School District
(1990) PERB Decision No. 841 (Temple City USD).) Enacting unilateral policy changes prior
to reaching either agreement or genuine impasse in negotiations over those policies violates the
duty to meet and confer in good faith. (County of Riverside (2014) PERB Decision No. 2360-
M, p. 11.) Accordingly, this proposed decision will examine the parties’ bargaining conduct to
determine whether they ever reached a good faith impasse.

A. The Dutv to Meet and Confer Over Proposed Charter Amendments

Local 21°s bargaining claim beckons the question of what bargaining obligations a
charter city has when secking to change negotiabl‘e subjects via a charter amendment ballot
measure. Both parties recognize that People ex rel. Se;:zl Beach Police Officers Association v.
City of Seal Beach (1984) 36 Cal.3d 591 (City of Seal Beach) is controlling on this issue. That

case involved a city council’s approval of three proposed charter amendments for its local
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ballot relating to the treatment of employees who participated in a labor strike. The parties in
that case agreed that all three charter amendments involved “terms and conditions of
employment” within the meaning of MMBA section 3504, (/d. at p. 595, fn. 2) The court
rejected the defendant city’s argument that the “meet and confer” requirements in MMBA
section 3505 conflicted with a charter city’s authority under California Constitution, Article
X1, section 3(b), to propose charter amendments to its local electorate. It instead found that:

No such conflict exists between the city council’s power to

propose charter amendments and section 3505. Although that

section encourages binding agreements resulting from the parties’

‘bargaining, the governing body of the agency — here the city

council — retains the vltimate power to refuse an agreement and to

make its own decision. [citation and footnote omitted] This

power preserves the council’s rights under article XI, section 3,

subdivision (b) — it may still propose a charter amendment if the

meet-and-confer process does not persuade it otherwise.

We therefore conclude that the meet-and-confer requirement of

section 3505 is compatible with the city council’s constitutional

power to propose charter amendments,
({d. at p. 601 {emphasis in original).) The court based its holding on the principle that
“‘general law prevails over local enactments of a chartered city, even in regard to matters
which would otherwise be deemed to be strictly municipal affairs, where the subject matter of

5%y

the general law is of statewide concern.’” ({d. at p. 600, quoting Professional Firefighters, Inc.
v. City of Los Angeles (1963) 60 Cal.2d 276, p. 292.) The court concluded uniform fair labor
practices across the state, including the process by which labor disputes were resolved, was a
matter‘of statewide concern. (City of Seal Beach at p. 600.)

MMBA section 3505 defines “meet and confer in good faith” as “the mutual obligation

[to] personally meet and confer promptly upon request by either party and continue for a

reasonable period of time in order to exchange freely information, opinions, and proposals and
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to endeavor to reach agreements on matters within the scope of representation].]” Section
3505 further requires the parties to reserve “adequate time for the resolution of impasses where
specific procedures for such resolution are contained in local rule, regulation, or ordinance, or
when such procedures are utilized by mutual consent.” (Emphasis supplied.) The California
Supreme Court has previously interpreted section 3505 as precluding unilateral action from the
employer until it has bargained with an exclusive or recognized bargaining representative until
agreement or impasse. {Coachella Valley MVCD, supra, 35 Cal.4th 1072, p. 1083, citing
Santa Clara County Counsel Attoineys Assn. v. Woodside (1994) 7 Cal.4th 525, p 537; see also
.San Francisco Fire Fighters Local 798 v. City and County of San Francisco (2006) 38 Cal.4th
653, p. 670.) Changes to terms and conditions of employment “prior fo reaching an impasse in
negotiations or completion of statutory impasse resolution procedures are a “per se” violation
of the duty té bargain in good faith. (County of Sonoma (2010) PERB Decision No. 2100-M,
p. 12, citing Rowland Unified School District (1994) PERB Decision No. 1053, Pajaro Valley
Unified School District (1978) PERB Decision No. 51.) The duty to bargain until agreement
or impasse applies equally to a public agency’s duty to bargain over proposed charter
amendments concerning negotiable matters. (County of Santa Clara (2010) PERB Decision
No. 2120-M, pp. 13-14.)

The City does not dispute that it has some bargaining obligation here. It argues that it
is only obligated to undergo a “special bargaining process” that does not include the need to‘
reach impasse or to exhaust any impasse procedures. This position is inconsistent with
MMBA section 3505, which expressly requires the parties to reserve time during bargaining
process for impasse resolution procedur_es.‘ Nothing in the City of Seal Beach, supra, 36 Cal.3d

591 decision sets aside the impasse language in MMBA section 3505 when bargaining over
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proposed charter amendments. In fact, the court quoted section 3505 in its entirety, including
the impasse provisions, as part.of its rationale. (Id. at pp. 595-596, fn. 4.) In addition, the
Board previously considered and rejected a similar argument in a case involving a proposed
charter amendment for a prevailing ﬁagc measure. (County of Santa Clara, supra, PERB
Decision No. 2120-M, p 13.) There, the Board found that the requirements of MMBA section
3505 are only “satisfied if the parties either reach agreement or bargain to impasse and
participate in any applicable impasse procedures.” (Ibid.) Moreover, as the City admits in its
post-hearing Briefs, PERB has long found that participating in statﬁtory impasse p.rocedures is
a “continuation of the bargaining process with the aid of neutral third parties.” (Modesto City
Schools (1 983) PERB Decision No. 291, p. 36 [revd. on other grounds in Compton Unified
School District (1987) PERB Order No. IR-50]; County of Contra Costa (2014) PERB Order
No. Ad-410-M, p. 46; Regents of the University of California (1985) PERB Decision No. 520-
H, p. 23)

The City contends that the court in City of Seal Beach, supra, 36 Cal.3d 591, implied
that there should be limits wﬁen bargaining over charter amendments because the court found
that a city’s meet and confer obligations should only create a “minimal” burden on that city’s
authority to amend its charter. (/d. ét p. 599.) Placed in its proper context, the quoted
langﬁage does not support the City’s position. In that part of the decision, the court was
addressing the defendant’s argﬁment that the MMBA’s bargaining obligations violate
California Constitution Article X1, section 3(b). In rejecting that argument, the court compared
the matter to District Election of Supervisors. Committee for 5% v. O’ Connor (1978) 78

Cal.App.3d 261, p. 267 (O ’'Connor), where local charter election procedures were invalidated
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because they conflicted with statewide election law.” The court in City of Seal Beach found
the meet and confer requirements in MMBA section 3505 to be “minimal” in comparison to

0 ’Comor, because a city’s bargaining obligations do not directly conflict with any city rule.
(Id. at p. 599.) Atno point, did the court expressly or impliedly conclude that cities are exempt
from aspects of MMBA section 3505 when bargaining over proposed ballot measures.

The City finds further support for its position in the court’s statement that a city “may
still propose a charter amendment if the meet-and-confer process does not persuade it
otherwise.” (City of Seal Beach, supra, 36 Cal.3d 591, at p. 601.) Again, nothing in the
quoted portion of the decision states or implies that the court intended to excuse cities from the
impasse provisions of MMBA section 3505. Furthermore, the City’s argument is unsound '
because participating in impasse procedures does not preclude a city from proposing charter
amendments. As the court in City of Seal Beach, said, a city may propose such amendments
unless it is persuaded to change course after participating in all of the meet and confer
requirements under MMBA section 3505.

The City further asserts that negotiations of a City’s proposed charter amendment are
unique because at the end of negotiations, the City does not impose terms on affected
bargaining units; it merely presents the proposed amendment to voters. However, there was no
showing that this distinction requires a different approach to the meet and confer requirements

in the MMBA. Nothing in the City of Seal Beach, supra, 36 Cal.3d 591 decision specifies that

" O’Connor, supra, 7% Cal.App.3d 261, concerned a conflict between a city’s local
charter provision, which required signatures from 5 percent of voters to qualify a charter
initiative for the ballot and a section of the Government Code, which required 10 percent. (/d.
at pp. 264-265.) The court in that case resolved the conflict in favor of the Government Code,
after concluding that uniformity in the charter amendment process was a matter of statewide
concern and that the legislative enactments superseded the city’s charter. (Id. at p. 267.)
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the parties’ bargaining obligations shouid be treated differently in these cases. This argument
is therefore unpersuasive.

The City also argues that complying with the impasse processes is impracticable
because charter cities typically only create one charter amendment that will apply to multiple
bargaining units. This position is unpersuasive for at least three reasons based on the record
presented here. First, the City did not establish the need behind its decision to have only a
single charter amendment for all of its 11 bargaining units. Nor was there evidence about the
impracticability of having separate amendments for its various bargaining units or, at least, its
two pension plans. The City should not be allowed to evade aspects of its bargaining
obligations solely by the manner in which it crafts its charter amendment proposals.

Second, the exact situationldescribed by the City actually arose in the City of Seal
" Beach, supra, 36 Cal.3d 591 case. The proposed charter amendments in that case applied to
“any city employee who participated in a strike,” (Id, at p. 595), but the court saw no reason to
exempt the defendant éity from bargaining with the plaintiffs, as required by MMBA section
3‘505.

Third, the facts in this case appear to show the City’s bargaining obligation to multiple
bargaining units actually facilitated discussions about the propesed charter amendment in this
case. The record shows that the City’s units formed coalitions during bargaining with Local
230 and the POA sitting together at one table and Local 21 negotiated on behalf of three City
bargaining units. In fact, City Director of Employee Relations Gurza testified that the City was
able to use proposals developed in one set of negotiations during its negotiations with other

unions. PERB has previously found coordinated bargaining among unions to be lawful.
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(Compton Community College District (1989) PERB Decision No. 728 (Compton CCD),
proposed decision, pp. 62-63.) For all these reasons, the City’s argument is rejected.?

Finally, the City asserts that it should not be required to bargain to and through impasse
due to the strict statutory timelines required for qualifying a proposed charter amendment for
an clection. While it is conceivable that there might be some circumstances where a charter
city may need to act on a charter amendment proposal within short period of time to capitalize
on voter sentiment or some other kind of political tide, those circumstances must be proven
with facts in the record. Facts supporting this argument were not presented here. Although
measures must be placed on the ballot at least 88 days before the election, the City retained
complete discretion over the election date it chose. There was no evidence that anything other
than City’s own preferences prevented it from selecting an election date far enough into the
future in order to its bargaining obligations under MMBA section 3505. (See Lucia Mar
Unified School District (2001) PERB Decision No. 1440, proposed deéision, p. 47 [holding
that self-imposed deadlines for making a final decision on negotiable subjects does not excuse
a respondent’s bargaining obligations].) The City’s argument is accordingly rejected.

City of Seal Beach, supra, 36 Cal.3d 591 reciuires a charter City to satisfy its duty to

meet and confer in good faith with affected unions before proposing the charter amendments

¥ The City also argues that subjecting charter amendment negotiations to the City’s own
local impasse procedures impermissibly conflicts with existing state statutory schemes
covering charter amendments. Setting aside the fact that the City never identifies which State
statutes conflict with its local impasse rules, it is in any event true that nothing in the impasse
procedures in either the MMBA or the City’s EERR requires the City to reach agreement with
any union or change its stance over any charter amendment. Just as the court in City of Seal
Beach, supra, 36 Cal.3d 591 concluded that the bargaining obligations under the MMBA do
not conflict with a city’s authority to propose charter amendments, it is also true that the City
may exercise its authority to amend its charter after completing the EERR impasse procedures
in good faith. '
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concerning issues within the scope of representation. (See /d., at p. 602.) The meet and confer
requirements under MMBA section 3505 includes allowing for adequate time to resolve
impasses. The City was therefore required to fulfill all the bargaining obligations under .
MMBA section 3505 prior to proposing charter amendments concerning negotiable subjlects in
a locai clection.
B. Conduct From Outside the Statute of Limitations Period
As explained above, claims arising under the MMBA have a six month statute of

limitations period. (Coachella Valley MVCD, supra, 35 Cal.4th 1072, p. 1077.) Allegations of
misconduct from outside the statute of limitations period are typically subject to dismissal for
untimeliness. (Housing Authority of the City of Los Angeles (2&1 1) PERB Decision No. 2166-
M, p. 3.) However, the Board has held that untimely conduct may be considered as
“background evidence” for claims that are timely. (Garden Grove Unified School District
(2009) PERB Decision No. 2086, p. 4, fn. 3, citations omitted.) This holding is consistent with
the U.S. Supreme Court’s treatment of a similar issue under the Nétional Labor Relations Act.
In Local Lodge No. 1424, International Association of Machinists v. NLRB (1960) 362 U.S.
411 (Bryan Manufacturing),’ the Court described two basic contexts in which evidence from
outside the statute of limitations may arise.

The first is one where occurrences within the six-month

limitations period in and of themselves may constitute, as a

substantive matter, unfair labor practices. There, earlier events

may be utilized to shed light on the true character of matters

occurring within the limitations period[.]

(/d. at pp. 416-417.) However:

? Bryan Manufacturing refers to the name of the employer in that case.
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[...]Jwhere conduct occurring within the limitations period can be

charged to be an unfair labor practice only through reliance on an

earlier unfair labor practice. There the use of the earlier unfair

labor practice is not merely “evidentiary,” since it does not

simply lay bare a putative current unfair labor practice.
(Ibid.) The National Labor Relations Board (NLRB) has subsequently considered conduct
from outside the statute of limitations period as background evidence in a variety of different
bargaining situations. (See e.g., Regency Service Carts, Inc. (2005) 345 NLRB 671, p. 672, fn.
3; Teamsters Local Union No. 122 (August A. Busch & Co.} (2001) 334 NLRB 1190, p. 1251;
Sparks Nugget, Inc. (1990) 298 NLRB 524, fn. 5, p. 550, affirmed in relevant part at Sparks
Nugget, Inc. v. NLRB (9th Cir. 1992) 968 F.2d 991, p. 995; Houston County Electric
Cooperative (1987) 285 NLRB 1213, p. 1222.}

In Rio School District (2008) PERB Decision No. 1986 (Rio SD), the Board similarly
held that an employer’s actions outside the statute of limitations period “may be considered to
the extent it sheds light on the true character of the District’s bargaining conduct within the
limitations period.” (Zd. at p. 10, fn. 7, citing Sparks Nugget, Inc. v. NLRB, supra, 968 F.2d at
p. 995, Trustees of the California State University, supra, PERB Decision No. 1970-H,
proposed decision, p. 20; see also Santa Monica Community College District (2012) PERB
Decision No. 2243, dismissal letter, p. 2.) In contrast, bargaining claims based solely upon
conduct outside the statute of limitations period are not timely. (State of California
(Department of Personnel Administration) (2009) PERB Decision No. 2017-S, warning letter,
p- 8.

In the present case, Local 21 filed its charge on August 31, 2012, meaning all alleged

misconduct by the City occurring prior to February 29, 2012, is outside the six month statute of

limitations period. (Saddleback Valley Unified School District, supra, PERB Decision
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No. 558, p. 3.) However, evidence from outside this period still provides import;ant insight
into the parties’ more timely bargaining conduct. For that reason, the parties’ older bargaining
activity will be reviewed to the extent that it “sheds light” on whether the parties were at bona
fide impasse when the City approved Resolution No. 76158, This approach is particularly
warranted here because the negotiations in this case spanned almost nine months.

C. The City’s Approval of Resolution No. 76087

Local 21 claims that the City unilaterally approved Resolution No. 76087 in December
2011 and that this demonstrates that the parties were not at impasse when the City
subsequently éppro?ed Resolution No. 76158 in March 2012. The City maintains that the

parties were at impasse in December 2011 and remained at impasse in March 2012,

1. Effect of the Pledge of Cooperation -

In most cases, the duty to bargain requires that the parties refrain from unilateral action
on negotiable matters until the parties reach éither agreement or impasse, unless a party has
waived its right to negotiate the over those matters. (County of Santa Clara (2010} PERB
Decision No. 2114-M, p. 13, citing Omnitrans (2009) PERB Decision No. 2001-M.) In this
case, the parties disagree about whether they reached impasse in negotiations on or around
October 31, 2011. The City asserts that impasse was an “automatic” function of the Pledge of
Cooperation, which states in relevant part:

The parties agree to meet and confer in good faith aﬁd agrée to
complete the negotiation process by October 31, 2011. If the
parties are unable to reach an agreement on retirement reform
and/or related ballot measure(s) by October 31, 2011, the parties

shall proceed to impasse, pursuant to procedures outlined in the
[EERR section 23].
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Local 21 contends that the parties never agreed that-negotiations would be at impasse
on October 31, 2011; they only agreed to utilize the impasse procedures contained in the
EERR. EERR section 23 does not require that the parties meet the EERR definition of impasse
before they resort to its impasse procedures. It only requires that “a bona fide effort has been
made to meet and confer in good faith and such efforts fail to resort in agreement.”

The MMBA has no strict timelines for completing the meet and confer process.
Instead, MMBA section 3505 only requires that negotiations “continue for a reasonable period
of time” and “include an adequate time for the resolution of impasses™ through procedures that
are either required or agreed upon by the parties. Neither party may avoid its bargaining
obligations by unilaterally setting deadlines for completing negotiations. (County of Riverside,
supra, PERB Decision No. 2360-M, p. 20, citations omitted.) On the other hand, the court in
Santa Clara County Correctional Peace Officers’ Assn., Inc. v. County of Santa Clara (2014)
224 Cal.App.4th 1016 (County of Santa Clara/CPQOA) recently found that parties “are free to
agree in advance ofl a period of time that they consider reasonable to allow them to freely
Aexchange information and proposals and endeavor to reach agreement.” (Id, at pp. 1038-1039,
review den. July 9, 2014.) In that case, the partics entered into an agreement permitting the
county to convert employees’ existing schedules to either a 4/10 or a 5/8 schedule:

upon the giving of forty-five (45) calendar days’ advance notice
of such change to the Association, which shall be afforded the
opportunity to meet and confer on such a proposed change prior
to implementation.
({d. at p. 1024.) The court in that case rejected the county’s argument that the agreement

amounted to a clear and unmistakable waiver of the right to meet and confer over schedule

changes. The court instead concluded that the above—qﬁoted language constituted a binding
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agreement to complete negotiations 45 days. The court further found that the 45-day period
was not an “arbitrary deadline” for finishing bargaining under the facts of that case,‘apparently
a prerequisite to making such an agreement binding. (Id. at p. 1039.)

Notably, the court in County of Santa Clara/CPOA, supra, 224 Cal.App.4th 1016 also
interpreted the parties’ agreement to cover all aspects of their meet and confer requirements.
Thus, while the court believed tﬂat 45 days was a sufficient to complete for any pre-impasse
bargaining, the court found it unreasonable to expect the parties 1o also complete county’s local
impasse procedures set forth in that county’s local rules within that time period.”® The court
accordingly concluded that “[1]t therefore appears that the parties did not intend the impasse
resolution procedure to apply to this particular proposal,” finding instead that the parties
agreed to “implementation of the County’s proposal 45 days after providing notice, regardless
of whether the parties reach agreementr or impasse on implementation in the interim.” (/d. at p.
1039.) In other words, the union under those facts “waive[d] any right to postpone
implementation beyond 45 days by declaring impasse and compelling mediation.” (Ibia’.)l1

PERB may review parties’ contracts only to the extent necessary to decide issues within
its jurisdiction, such as unfair practice charges. (County of Sonoma (2012) PERB Decision
No. 2242-M, p. 185, citing Regents of the University of California (Davis) (2010) PERB

Decision No. 2101-H, County of Ventura (2007) PERB Decision No. 1910-M.) When such

" The impasse procedure in the county’s local rules in County of Santa Clara/CPOA,
supra, 224 Cal. App.4th 1016, provided for mandatory mediation, unless another procedure is
agreed upon by the parties. (/d. at p. 1036.) The impasse mediation procedures in City EERR
section 23, once invoked, do not allow the parties {o agree to opt out of mediation.

1 But see Redwoods Community College District (1996) PERB Decision No. 1141,
proposed decision, pp. 12-15 [holding that parties subject to a different collective bargaining
statute may not agree to opt out of statutorily required impasse procedures].)
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review is warranted, PERB applies traditional principles of contract inferpretation. Those
principles include interpreting agreements in a manner that effectuates the parties’ mutual
intentions at the time of agreement and looking first to the plain language of the agreement
when trying to determine its meaning. (/d., citing Civ. Code, §§ 1636, 1638.) If the plain
meaning of the contract language is clear and unambiguous, no further evidence is required to
iﬁterpret the agreement. Furthermore, the language of the agreement must be read together as
a whole. (/d. at pp. 15-16.)

In the present case, the parties agree that interpreting the Pledge of Cooperation is
relevant to the status of the parties’ negotiations at the end of 2011. The unambiguous
language of thé Pledge of Cooperation shows that the parties clearly intended to set parameters
about the length of pre-mediation negotiations on retirement reform. According to the court in
County of Santa Clara/CPOA, supra, 224 Cal. App.4th 1016, the parties were permitted to do
s0.'? Local 21 argues that the reference to October 31 represented only a nonbinding “goal” to
finish negotiations, but that interpretation cannot be squared with the plain language of the

agreement. The statement that “[t]the parties agree to meet and confer and good faith and

¥ The court in County of Santa Clara/CPOA, supra, 224 Cal.App.4th 1016 notably did
not reach the issuc¢ of whether the parties could stipulate beforehand when they will reach the
legal status of “impasse” in negotiations. Nothing in the agreement in that case indicated
anything about when they would reach “impasse.” (Id. at p. 1024.) Likewise, in the present
case, although the Pledge of Cooperation specifies that the parties shall proceed fo impasse,
i.e., to the impasse resolution procedures in City EERR section 23, nothing in the agreement
dictates that the parties would be af impasse, i.e., at a deadlock in discussions regarding
negotiable matters (EERR,§ 2(1)), by a certain date. Moreover, that question is inconsequential
to the decision in this case because the parties may agree to complete bargaining within a
reasonable fixed time period, irrespective of impasse. Therefore, although it is unlikely that
well-settled concepts of collective bargaining would allow parties to agree in advance when
negotiations will be deadlocked or otherwise at loggerheads, it is unnecessary to decide that
issue in this proposed decision.
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agree to complete the negotiations process by October 31, 20117 is not subject to multiple
interpretations. Therefore, while it is not technically correct that the parties reached “impasse”
on October 31, 2011, I find that the parties clearly agreed to complete pre-mediation
bargaining by that date.BJ

I also find that, unlike the parties in County of Santa Clara/CPOA, supra, 224
Cal. App.4th 1016, the parties in this éase did not intend to waive their right to use the impasse
mediation process under EERR section 23. To the contrary, the parties plainly agreed to use
that process if no agreement was reached before October 31, 2011. The Pledge of Cooperation
did not specify a time for completing impasse procedures.

While extrinsic evidence is not required to understand how the parties intended the
Pledge of Cooperation to operate, outside evidence does explain why the parties selected
October 31, 2011, as the operative date. The agreement refers to, but does not detail, the
City’s interest in pursuing a ballot measure. Other documents and witness testimony show that
the parties chose October due to statutorily mandated timelines for placing a proposed charter
amendment on a local ballot. At the time of they signed the agreement,.the City earmarked

March 6, 2012, for the election, meaning the City Council had to approve the proposed

* The City suggests in briefing that the issue of whether the parties reached impasse via
the Pledge of Cooperation was conclusively decided by the Santa Clara Superior Court in its
June 17, 2013 order compelling Local 230 to engage in interest arbitration. However, Local 21
was not a party to that matter and the court reached no findings regarding Local 21, In
- addition, the court in that case correctly. recognized that it lacked jurisdiction to decide whether
the parties had completed negotiations in good faith and expressly declined to rule on that
issue. PERB has exclusive initial jurisdiction to decide whether an employer covered by the
MMBA failed to satisfy its meet and confer obligations under MMBA section 3505, (San
Diego Municipal Employees Assn. v. Superior Court (2012) 206 Cal. App.4th 1447, p. 1457.)

~Thus, the court did not and could not determine whether the partles ever reached a bona fide
impasse relieving them of any bargaining obligation.

37



amendments by December 9, 2011, The record shows that the parties selected October 31,
2011, to allow time for negotiations before December 9, 2011.

2, Reinstating the Duty to Bargain

Under normal circumstances, the duty to bargain in good faith is ongoing and
continuous. {County of Contra Costa, supra, PERB Order No. Ad-410-M, pp. 23, 38,
administrative determination, pp. 7-8, citing Conley v. Gibson (1957) 355 U.S. 41, p. 46;
NLRB v. Acme Indus. Co. (1967) 385 U.S. 432, pp. 435-436.) Even impasse in ﬁegotiations 18
impermanent. As the court in PERB v. Modesto City Schools District (1982) 136 Cal.App.3d
881 observed, “impasse is a fragile state of affairs and may be broken by a change in
circumstances that suggest that attempts to adiust differences may no longer be futile.” (/d. at
p. 899.) Once impasse is broken, the duty to bargain revives. (Ibid.; see also Stanislaus
Consolidated Fire Protection District (2012) PERB Decision No. 2231-M (Stanislaus
CFPD I), p. 13, fn. 14.) The Board discussed the reasoning behind this policy in Modesto City
Schools, supra, PERB Decision No. 291. That case involved the parties’ duty to bargain after
formal impasse procedures concluded under Educational Employment Relations Act (EERA).
(Id. at p. 32.} The Board found the fundamental purpose behind the meet and confer
requirement in the p;ublic sector is to encourage face-to-face meetings and ultimately bring
about peaceful negotiated agreements. (Modesto City Schools, supra, PERB Decisioh No. 291
at pp. 34-35.) The Board cited in language from EERA support, stating that its purpose is “‘to
promote the improvement of personnel management and employer-employee relations[.]’” (/d.

at p. 35, quoting Gov. Code, § 3540.)14 In a similar way, the Board found that formal codified

" MMBA section 3500(a) and City EERR, section 1 both contain language nearly
identical to the quoted portion of Government Code section 3540.
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‘impasse procedures énsures that parties fully explore the possibility for concessions,
compromises, and settlem(;,nt before taking unilateral action such as imposition of terms,
strikes, or lockouts. (/d. at pp. 36-37.) Thus, concluded the Board, reviving the duty to
bargain in the face of “changed circumstances™ was a necessary component of the duty to
bargaiﬁ in good faith. (/d. at p. 38, citing Modesto City Schools District, supra, 136
Cal.App.3d at p. 899.) The same principles apply in impasses occurring under the MMBA.
(See Stanislaus CFPD I, supra, PERB Decision No. 2231-M, p. 13, fn. 14; see also City &
County of San Francisco (2009) PERB Decision No. 2041-M, proposed decision, p. 27.)

In the present case, the parties entered into the EERR impasse mediation process
pursuant to their agreement in the Pledge of Cooperation, not because the parties reached
impasse. One issue presented in this case is whether the duty to bargain at the end of impasse
procedures undér these circumstances may “revive” in the same sense as it does had the parties
actually bargained to impasse. There is good reason to view these two situations similarly. As
the court found in County of Santa Clara/CPOA, supra, 224 Cal.App.4th 1016, parties may
agree in advance on what constitutes a “reasonable period of time” for negotiations under
MMBA section 3505. (Id. at pp. 1038—1039.) The parties in fhis case reached suph an
agreement, but nothing in the terms of that deal absolved the parties of the remainder of their
bargaining obligations. Based on the unvarying precedent set in Modesto City Schools
District, supra, 136 Ca].App.Bd 881, Stanislaus CFPD I, supra, PERB Decision No. 2231-M,
City & County of S’an Francisco, supra, PERB Decision No. 2041-M, and Modesto City
Schools, supra, PERB Decision No. 291, the parties remained obligated to fully explore the
possibility for agreement in order to avoid the disruption of valuable public services that may

~occur at the conclusion of all bargaining. (City & County of San Francisco, supira, PERB
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Decision No. 2041-M, proposed decision, p. 27; Modesto City Schools, supra, PERB Decision
No. 291 at pp. 34-35.) A key component of that obligation is the duty to consider how new
circumstances affect the possibility for agreement. (Modesto City Schools at p. 38, citing
Modesto City Schools District, supra, 136 Cal.App.3d at p. 899.) The alternative, i.e.,
allowing parties who have agreed to a bargaining schedule in advance to ignore how new
information or circumstances might léad to agreement, is at odds with the core purpose of
collective bargaining. Moreover, as the facts in this case show, new circumstances may alter
the purpose behind the parties’ negotiations timetable. Therefore, I conclude that the parties’
duty to bargain in good faith may revive in the face of changed circumstances even though
they agreed on a time limit for pre-mediation negotiations.

The facts of this case illustrate the merit of this conclusion. It is undisputed that the
purpose of the timelines in the Pledge of Cooperation was to allow for negotiations ahead of
December 9, 2011, when the City planned on finalizing its ballot for a March 6, 2012 election.
As will be discussed in greater detail below, circumstances at the City changed in December
2011, causing the City Manager, the Mayor, and a majority of the City Council to move the
election from March 6 to June 5, 2012. As Gurza put it, “the urgency of the matter to go in
March lessened, and that was part of the reason the Council was willing to agree to move [the
proposed charter amendment] to the June election.” 'Put another way, the purpose behind the
timelines in the Pledge of Cooperation was undercut By subsequent events.

In addition, nothing in the Pledge of Cooperation indicated a waiver of the right to
either participate in the impasse process fully or to waive the right to subsequent bargaining
should circumstances change, To the contrary, the parties expressly declined to waive any

legal rights when signing the agreement. The City’s EERR does not even allow the parties to
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circumvent impasse mediation, once invoked. Under these facts, it is unreasonable to allow
the parties to ignore any new developments when evaluating their ongoing bargaining
obligations. Therefore, the parties were obligated to consider how new events affected their

ability to reach agreement.

3, The Existence of “Changed Circumstances” in This Case

The Board has defined “changed circumstances” as “those movements or conditions
which have a significant impact on the bargaining equation.” (Medesto City Schools, supra,
PERB Decision No. 291, p. 35.) However, in State of California (Department of Personnel
Administration) (2010) PERB Decision No. 2102-S (DPA), PERB was reticent to conclude that
the mere occurrence of supervening events is sufficient to revive the duty to bargain post-
impasse, (Id. at proposed decision, pp. 8-9.) Rather, there must be “substantial evidence that a
party is committed to a new bargaining position.” (Id. at proposed decision, p. 8§, citing
Serramonte Oldsmobile, Inc. v. NLRB (D.C. Cir. 1996) 86 F.3d 227, p. 233.)

Most commonly, “changed circumstances” break impasse when significant bargaining
conceséions “‘open a.ray of hope with a real pote.ntiality for agreement if explored in good
faith in bargaining sessions.”” (Modesto City Schools, supra, PERB Decision No. 291, p. 39,
quoting NLRB v. Webb Furniture (4th Cir. 1966) 366 F.2d 314, p. 316 (Webb Furniture);
Modesto City Schools District, supra, 136 Cal.App.3d at p. 899; City of Santa Rosa (2013)
PERB Decision No. 2308-M, p. 6, fn. 2.) If one party makes a concession during impasse, the
other party must consider the new proposai in good faith. (Modesto City Schoéls, p. 39; see
also Saddleback Valley Unified School District (2013) PERB Deeision No. 2333, p. 11,
proposed decision, pp. 14-15.) Even if the conceding party’s proposal is not fully acceptable,

the reviewing party must attempt to determine whether concessions made were significant
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enough to relieve the impasse and reinstate the duty to bargain, (Modesto City Schools, p. 39.)
On the other hand, “either party is free to conclude that it has made all the concessions it can
and further negotiations are futile.” (/bid.) Thus, in Modesto City Schools, the Board found
that an employer violated the duty to bargain in good faith after it failed to review a neutral
factfinders’ report with recommendations for resolving their impasse and also refused to meet
with the union and consider newly proposed concessions. (Id. at p. 44.)"* The proposed
;:oncessions in that case included acceding to the employer’s position on the length of the
agreement, minimmﬁ class sizes, and transfer policies, as well as other proposals
recommended by the factfinding report. (Id. at pp. 39-40.) In contrast, in Charter Qak Unified
School District (1991) PERB Decision No. 873, the Board held that an employer was not
obligated to physically meet over the charging party’s proposal to accept a factfinding panel’s
recommendations because the employer had already rejected those recommendations in a
written dissent to the panel’s report. (Id. at pp. 11-12.)

In this case, the parties completed pre-mediation bargaining around the end of October
2011. The parties then participated in four mediation sessions in November 2011, but
concluded that process without making additional proposals or reaching agreement. After -
mediation ended, on November 22, 2011, the City made a significant new proposal which
retreated from earlier positions on important issues. For example, the City’s proposed changes
to the benefits accrual rate in its VEP tier matched Local 21°s own Tier 2 proposal. The City’s
proposals regarding COLA payments and the minimum retirement age also moved closer to

Local 21°s proposal. The City also withdrew entirely its “Safety Net” provisions, which could

> The Board also found that the employer’s conduct violated the duty to participate in
impasse procedures in good faith. (Ihid.)
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have severely curtailed the City’s ability to provide various types of discretionary salary
increases and other employee benefits without voter approval. The City again revised its
proposed charter amendment on December 1, 201 1 The City never expressed any willingness
to meet over either of these two drafts.

In addition, the Pension Plans’ actuary, released new pension cost projections on or
around December 1, 2011, Cheiron projected that the City’s 2011-2012 pension costs would
be around $55 million less than predicted carlier. Unlike in DPA, supra, PERB Decision
No. 2102-8, the new valuation was not merely a new event with an uncertain impact on the
parties’ bargaining positions, The City admits that its bargaining position was based, in part,
on its perceived urgency to put the issue before voters in March 2012. Yet, as Gurza later said,
the “urgency of the matter to go in March [essened” after reviewing Cheiron’s updated
projections. ‘

Then, on December 5, 2011, Local 21 exﬁressed its hope that the City delay a Council
vote on approvihg proposed charter amendments for the local ballot. Local 21 further
expressed its interest in continuing negotiations and even stated that it was willing to waive its
right to request factfinding or other measures that might interfere with the parties’ ability to
continue negotiations. The City did not respond to Local 21’s letter or agree to meet with
Local 21 at any time before the City Council approved the proposed charter amendment in
Resolution No. 76087.

The City argues that the duty to bargain never revived because it was undisputed that
Local 21 did not accept its post-mediation proposals, Howevef, the duty to bargain in good
faith may reactivate even by concessions that do not wholly resolve the issues in dispute.

Rather, “[e]ven if not fully acceptable, a good faith effort must be made to determine if the
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new proposals are significant enough to ‘relieve the impasse and open a ray of hope with a real
potentiality for agreement if explored in good faith bargaining sessions.”” (Modesto City
Schools, supra, PERB Decision No. 291, p. 39, quoting Webb Furniture, supra, 366 F.2d 314.)
During the hearing, the City admitted that its own proposal contained “sigﬁiﬁcant changes”
from its earlier position. Thus, evén if it were true that its proposals did not completely resolve
their disagreement, the parties nevertheless had the obligation to discuss the new proposals and
other changes to explore whether there was some basis for progress in negotiations. Moreover,
there is no evidence in the record that the City even waited to see whether Local 21 would
agree to one of its proposals before it implemented Resolution No. 76087. At the very least,
the duty to bargain obligated the City to ascertain whether its proposal was acceptable before
taking unilateral action. (See Kings In-Home Supportive Services Public Authority (2009)
PERB Decision No. 2009-M, p. 11.)

The dutyr to meet and confer in good faith under MMBA section 3505 obligated the
parties in this case to explore whether the post-mediation events in 2011 provided some basis
for believing “that attempts to adjust differences may no longer be futile.” (Modesto City
Schools District, supra, 136 Cal.App.3d at p. 899.) The evidence in this case shows that the
City did not satisfy this obligation, despite Local 21°s request.

4, The City Council’s Approval of Resolution No. 76087

The City Council approved of Resolution No. 76087 during its December 6, 2011 City
Council meeting. The City acknowledges this fact but argues that the parties had fully
exhausted any bargaining obligation by that point because the parties remained unable to reach
agreement despite lengthy negotiations. It contends that, after this process, it was privileged to

impose its last, best, and final offer. The City admits that the terms approved in Resolution
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No. 76087 were based on its December 5, 2011 draft, not its November 22, 2011 proposal. It
further admits that the parties never met or discussed the December 5 draft. The City argues
that unilateral action was nevertheless justiﬁqd because the terms imposed were reasonably
comprehended within its November 22, 2011 proposal; what it now calls its last, best, and final
offer.'® This argument is unpersuasive because thé undisputed evidence in the record shows
| that the parties also never bargained or otherwise discussed the City’s November 22, 2011
proposal.
To the extent that the City defends its conduct by arguing that the terms of No. 76087
never took effect, that position was considered and rejected in County of Sacramento (2008)
PERB Decision No. 1943-M. There, a county employer unilaterally changed the eligibility
requirements for its retirec health care program. (/d. at pp. 7-8.). lThe employer later rescinded
those changes prior to their effective date. (/d. at p. 9.) The Board dismissed the argument
that the rescission defeated the union’s unilateral change claim, holding instead that “[t]he fact
that the County reversed its position and restored the status quo before the new policy went
into effect, does not cure the unlawful unilateral change.” (7d. at p. 12; see also Stanislaus
Consolidatéd Fire Protection District (2012) PERB Decision No. 2231a-M (Stanislaus CFPD
| 1), p. 8.) The same result is required here. The City Council approved Resolution No. 76087
on December 6, 2011, before fully satisfying its duty to meet and confer in good faifh. The
fact that the City delayed action on that reSolution and later repealed it is of no consequence.
The partiés stipulated that the proposed charter amendments from Resolution No. 76087 would

have been placed on the City’s June 5, 2011 ballot unless repealed by the City Council.

' It is noteworthy that the City never informed Local 21 that the November 22, 2011
proposal was its last, best, and final offer. In fact, it did not even label that draft as a proposal.
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Equally unpersuasive is the claim that the City’s willingness to continue bargaining
after approving Resolution No. 76087 excused any violation. In Anaheim Union High- School
District (1982) PERB Decision No. 201 (Anaheim UHSD), the Board held that unilateral
changes to employees’ salaries and benefits were “official and legally effective” when the
school employer’s board approved those changes, not at some later effective date. (/d. at p.
11.) It accordingly rejected the argument that the unilaterally approved changes were merely
the employer’s “unofficial initial proposal.” (/bid.) According to the Board,

Were we to characterize an employer’s action unilaterally

reducing salaries as an “initial bargaining proposal” simply

because it had a deferred effective date we would be legitimizing

a tactic patently offensive to the statutory requirement of good

faith bargaining.
({d.; see also Stanislaus CI'PD II, supra, PERB Decision No. 2231a-M, p. 8.) Likewise, in this
case, the fact that the parties continued meeting after the City approved Resolution No. 76087
does not nullify the harm caused by the City’s unilateral action.

For all thesc reasons, I conclude that the City adopted Resolution No. 76087 prior to
completing its bargaining obligations with Local 21. As explained above, evidence of this
conduct cannot be used to establish an independent violation of the MMBA because Local 21
did not raise this as a claim within the applicable statute of limitations period. Accordingly,
evidence of the City’s unilateral approval of Resolution No. 76087 is only relevant to the
extent that it provides insight int_o the parties’ later bargaining and the City’s approval of

Resolution Neo. 76158.

D. Uncertainty Over the City’s February §, 2012 Proposal

After the events from 2011, the City’s subsequent bargaining conduct further suggests

that the parties never reached a bona fide impasse. There was substantial confusion over what
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turned out to be the City’s final proposal for a retirement reform ballot measure. The City
never informed Local 21 that its February 8, 2012 proposal was its last, best, and final offer
(LBFO). It is true that neither the MMBA, nor the City’s EERR, require the parties to label a
proposal as an LBFO.” In fact, PERB generally disfavors t.he- “magic \#ords” approach to
bargaining, For example, in Rio Hondo Community College District (2013) PERB Decision
No. 2313, the Board held that a party’s bargaining demand need not be made in a specific form
as long as it adequately signifies the desire to bargain over a negotiable subject. (/d. at pp. 4-
5.) Likewise, in Chula Vista City School Disrr;ict {1990) PERB Decision No. 834, the Board
found that a party need not “chant magic words” to inform the opposing party of its desire to
cease negotiétions over a non-mandatory subject of bargaining. (/d. at pp. 40-41.) Parties in
negotiations are still required, however, to communicate their bargaining positions effectively
‘and clearly. For instance, both of the above-cited cases turned on whether the union
adequately explained its position in order to facilitate good faith discussions.

Conversely, a party’s failure to explain its position in bargaining may indicate bad faith.
In Compton Community College District, supra, PERB Decision No. 728, PERB found that an
employer’s failure to clarify confusing statements about its financial conditién made it such
that “meaningful negotiations [over efnployee salaries] were not possible.” (Jd. at proposed
decision, p. 27.) PERB found that this contributed to the overall finding that the employer

lacked the good faith intent to reach agreement. (Jd. at pp. 60-61.) PERB reached this

7 But see MMBA section 3505.7, which states that an employér may implement its
last, best, and final offer after completing any required impasse resolution procedures. That
section became effective on January 1, 2012, (Assem. Bill No. 646 (2011-2012), § 4.)
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conclusion even in the absence of any evidence that the employer intentionally misled the
union. (Id. atp. 28.)

In this case, regardless of whether the City was required to describe its February 8,
2012 proposal as its “LLBFO,” the City was obligated to clearly articulate its position in
bargaining. There was no showing here that the City ever conveyed its position that
negotiations were over and that it was making its final proposal. This omission left Local 21
unprepared for the fact that the City would refuse further meetings more than a month before
final action on the ballot measure was required under statewide election law.

The City argues that any confusion over its proposal was inconsequential because Local
21 did not counter the City’s offer until March 2, 2012. The timing of Local 21°s proposal is
not surprising, given the ambiguous way that negotiations ended. Local 21 was unaware that
the City had reached its final position in bargaining and reasonably did not understand the
urgency in developing a counterproposal sooner. Earlier in negotiations, the City continued
making proposals up until four days before the City Council was scheduled to take action.
Thus, there was no indication that there was any need for Local 21 to respond sooner.

In addition, Saggau explained that there was some confusion over the exact parameters
of the City’s offer. He testified that the City presented Local 21 with two options, the draft
proposal already approved as part of Resolution No. 76087 or the revised draft, dated February
8,2012. At the end of mediation, Saggau had the i_mpression that, because no agreement was
reached, the City would proceed with Resolution No. 76087. Then, on February 21, 2012, the
City stated that it was replacing the draft charter amendment in Resolution No. 76087 with the
February 8, 2012 version. The City gave no indication that it was willing to meet over this

development. In Kings In-Home Supportive Services Public Authority, supra, PERB Decision
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No. 2009-M, the Board found that an employet’s failure to provide the union with the
opportunity to timely respond to its LBFO before refusing to paﬁicipate in further negotiations
indicated an intent to subvert the negotiations process. (Id. atp. 11.)

On February 28, 2012, Local 21 réquested to meet over what it considered to be a
change in position. The City did not respond until March 5, 2012, the day before the City
Council vote. At that point, the City declined further meetings, asserting both that Local 21
had already s¢en the latest dra_ft charter amendment and that the City needed to act-on March 6,
2012. The City’s failure to articulate its proposal more clearly beforehand, coupled with its
later refusal to meet with Local 21 to clarify its stance indicates a lack of good faith. The City
did not even respond to Local 21 until the day before the City Council voted on Resolution No.
76158, It refused Local 21°s request to delay the City Council vote, leaving no. time for further
discussion. In light of the record as a whole, the City’s conduct further suggests that the
parties did not reach genuine impasse before the City approved Resolution No. 76158.

E. The City’s Approval of Resolution No. 76158

As explained above, bona fide impasse can only exist when the employer’s conduct is
free from unfair labor practices. (City of San Jose, supra, PERB Decision No. 2341-M, pp. 39-
40.) The record in this case shows that the parties began the second round of mediation after
the City unilaterally approved a retirement reform ballot measure. In San Mateo County
Community College District (1979) PERB Decision No. 94 (San Mateo County CCD), the
Board detailed the corrosive effects one party’s unilateral act'ion has on bargaining. That case
concerned an employer’s unilateral imposition of a 6.25 percent salary reduction following
“informal talks” with the union, but no actual bargaining. (Zd. at pp. 7.-8.) The Board

described the employer’s conduct as having a “destabilizing and disorienting impact on
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employer-employee relations.” (d. at pp. 14-15, citing Fibreboard Paper Products Corp. v.
NLRB (1964) 379 U.S. 203, p. 211.) This is because:

An employer’s single-handed assumption of power over

employment relations can spark strikes or other disruptions at the

work place. Similarly, negotiating prospects may also be

damaged as employers seck to negotiate from a position of

advantage, forcing employees to talk the employer back to terms

previously agreed to. This one-sided edge to the employer surely

delays, and may even totally frustrate, the process of arriving at a
contract.

(d. at p. 15; see also Moreno Valley Unified School District v. PERB (1983) 142 Cal.App.3d
191, pp. 199-200; County of Santa Clara, supra, PERB Decision No. 2321-M, p. 23.)

In addition, an employer’s “unilateral actions derogate the representative’s negotiating
power and ability to perform as an effective representative in the eyes of employees.” (San
Mateo County CCD, supra, PERB Decision No. 94, p. 15.) Such conduct undermines an
exclusive representative’s ability to fairly represent all of its bargaining unit. (/d., citing NLRB
v. Karz (1962) 369 U.S. 736, p. 744; sce also County of Santa Clara, supra, PERB Decision
No. 2321-M, p. 23.) |

A third reason for disfavoring unilateral changes is that “[s}uch changes also upset the
delicate balance of power between management and employee organizations painstakingly
established by our statutes. ‘[T]he bilateral duty to negotiate is negated by the assertion of
power by one party through unilateral action on negotiable matters.” (County of Santa Clara,
supra, PERB Decision No. 2321-M, p. 23, quoting San Mateo County CCD, supra, PERB
Decision No. 94, p. 16.)

Finally, unilateral action “may also unfairly shift community and political pressure to

employees and their organizations, and at the same time reduce the employer’s accountability
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to the public.” (San Mateo County CCD, supra, PERB Decision No. 94, p. 16; see also County
ofS;mta Clara, supra, PERB Decision No. 2321-M, p. 23.) |

In another case, the Board held that “where an employer unilaterally changes a working
condition which is at the time a sﬁbj ect of negotiations, the required clement of good faith on
the part of the employer is destroyed.” (Antioch Unified School District (1985) PERB
Deciston No. 515, pp. 18-19, citing Amador Valley Joint Union High School District (1978)
PERB Decision No. 74; see also Los Angeles Unified School District (1990) PERB Decision
No. 860, proposed decision, p. 26 [“As a practical matter, it is clear that . . . a unilateral action
alters the balance of bargaining power held by the parties.”].)

The Board’s forceful denunciation of unilateral action is not mere hyperbole. As the
court found in Vernon Fire Fighters, Local 2312 IAFF v. Cz’ty of Vernon (1980) 107
~ Cal.App.3d 802, “the employer’s fait accompli thereafter makes impossible thg give and take
that are the essence of labor negotiations.” (Id. at p. 823.) Thus, later offers to bargain after
the change cannot cure the defect. (Stanislaus CFPD I, supra, PERB Decision No. 2231-M, p.
' 13; State of California (Department of Personnel Administration) (1993) PERB Decision
No. 995-8, proposed decisién, p. 22.) The Board explained the reasoning behind this position
in Dry Creek Joint Elementary School District (1980) PERB Order No, Ad-81a (Dry Creek
JESD), a case involving the Board’s review of an arbitfation award. There, the arbitrator
found that the empioyer violated sections of the parties’ collective bargaining agreement by
changing negotiated salary provisions. (/d. at pp. 2-3, 5.} The arbitrator ordered the parties to
negotiate over salary issues, but declined to first reverse the imposed changes. (/d. atp. 7.) In
its review of that award, the Board stated “PERB has made it clear--and now reiterates--that

- good faith negotiations cannot and should not proceed until the status quo is restored.” (Id. at
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p. 8, citing San Mateo County CCD, supra, PERB Decision No. 94; San Francisco Community
College District (1979) PERB Decision No. 105.) Thus, the Board concluded that the
“arbitrator’s remedy, which only directs that the parties enter into negotiations, would
therefore require that the employees and their representative enter negotiations on the basis of
first surrendering fundamental statutory rights to bargain in good faith.” (/d. at p. 9.) The
Board found that such an award was repugnant to the very purposes of public sector collective
bargaining,'® reasoning that the award, “if allowed to stand, would throw the parties
negotiating relationship info an imbalance that would necessarily frustrate the Act’s intent that
negotiations proceed in good faith.” (Id. at p. 9.) Using similar reasoning, the Board later held
an employer is “not entitled to implement its ‘last, bést and final® offer, having already
illegally altered the status quo during the negotiations process.” (Temple City USD, supra,
PERB Decision No. 841; see also Noel Corp. (1994) 315 NLRB 905, p. 911 [“Although an
employer who has bargained in good faith to impasse normally may implement the terms of its
final offer, it is not privileged to do so if the impasse is reached in the context of serious
unremedied unfair labor practices that affect the negotiations.”], enf. den. on other grounds at
Noel Foods v. NLRB (D.C. Cir. 1996} 82 F.3d 1113, p. 1121.)

In the present case, it is undisputed that Resolution No. 76087 remained in place

throughout the parties’ 2012 meetings. It was only rescinded when the City Council

 Dry Creek JESD, supra, PERB Order No. Ad-81a was decided under EERA. As
explained above, both EERA and the MMBA share the central purpose “to promote the
improvement of personnel management and employer-employee relations” in the public sector.,
(See MMBA, § 3500(a); Gov. Code, § 3540.) Morcover, both EERA and the MMBA are part
of the Legislature’s effort to create uniform, statewide practices for resolving labor disputes.
(See City of Seal Beach, supra, 36 Cal.3d at p. 600; International Federation of Professional
&Technical Engineers v. Bunch (1995) 40 Cal.App.4th 670, p. 676.)
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concurrently approved Resolution No. 761 58. It is further undisputed that Resolution No.
| 76087 chang;ed the status quo for the parties. The City states in closing brief that:

the December 2011 ballot measure was not a “condition”, but

merely described the status quo that the measure adopted in

December 2011 would go on the ballot unless something else

were to occur to prevent this default action.
(City’s Closing Brief, § B(4), p. 25, lines 18-20.) As the Board found in County of Santa
Clara, supra, PERB Decision No. 2321-M and San Mateo County CCD, supra, PERB
Decision No. 94, the City’s unilateral change to the status quo upset the delicate balance
established through the MMBA’s the meet and confer requirements. The City’s failure to
repeal Resolution No. 76087 prior to dommencing subsequent bargaining ensured that the
balance remained in the City’s favor throughout the 2012 mediation sessions. This
environment was not conducive to good faith bargaining, because “good faith negotiations*
cannot and should not proceed until the status quo is restored.” (Dry Creek JESD, supra,
PERB Order No. Ad-81a, p. 8.) The record in this case shows that the City leveragéd its
advantage in its one and only offer in the subsequent meetings. It proposed either the terms
from its February 8, 2012 draft or to retain the relatively less favorable terms from Resolution
No. 76087.

The damage in this case was not reduced by the fact that the City merely imposed
proposed ballot measure language, instead of actual changes to unit members’ retirement
benefits. Unilateral changes are disfavored not only Because of actual changes to employees’
working conditions, but also because of the harm to the bargaining process itself. (See San

Mateo County CCD, supra, PERB Decision No. 94, pp. 14-16.) This harm exists even in cases

- where the implemented policy has not even taken effect. (County of Sacramento, supra, PERB
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Decision No. 1943-M, p. 12; Anaheim UHSD, supra, PERB Decision No. 201, p. 11.) The
negotiations in this case were over the City’s proposed ballot measure. The City improperly
assumed control over fhose negotiations by unilaterally approving the draft measure in
Resolution No. 76087. Requiring Local 21 to participate in latér negotiations from this
fundamentally disadvantaged position is anathema to good faith negotiations.

The City correctly points out that it made additional concessions after it unilaterally
adopted Resolution No. 76087, but as explained above, later bargaining does not unravel the
harm from one party’s unilateral action. (Stanisiaus CFPD I, supra, PERB Decision No, 2231-
M, p. 13. Likewise, in Modesto City Schools, supra, PERB Decision No. 291, the Board
concluded that an employer’s concessions offered as part of a fait accol;ﬂpli were not sufficient
to overcome its earlier unlawful bargaining conduct. (Id. at pp. 42-43.) Here, the City made
its February 8, 2012 offer already knowing that it achieved the changes it sought. At this
point, it cannot be determined what progress might have been made in negotiations had the
parties’ 2012 negotiations started from status quo. (See Temple City USD, supra, PERB
Decision No. 841, proposed decision, pp. 31-32 [holding that after an employer’s unilateral
ché_nge “the mutual dispute resolution process by definition ends because the employer loses
incentive to participate in the process since it has already imposed terms it deemed
satisfactory™].)

Accordingly, I conclude that any subsequent meetings after the City approved
Resolution No. 76087 could not have occurred in good faith. The parties were therefore not at
bona fide impasse at the time the City unilaterally approved Resolution No. 76158. This

conduct therefore violates the duty to negotiate in good faith unless the City’s bargaining
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obligations were excused. (City of Sacramento, supra, PERB Decision No. 2351-M, p. 38;
County of Sacramento (2009) PERB Decision No. 2045-M, p. 4)

I recognize that the conclusions reached here are based, in large part, on events
occurring outside the statute of limitations period. One might argue that the court in Bryan
Manufacturing, supra, 362 U.S. 411 would disfavor such a conclusion. In that case, the
employer challenged the validity of a union security clause by claiming that the union lacked -
majority status at the time the clause was adopted. (/d. at pp. 413-414.) The employer raised
the claim around a year after the parties adopted the security clause. (Ibid.) The court rejected
the employer’s argument, reasoning that the security clause was “perfectly lawful on the face
of things” and only made allegedly unlawful by conduct outside the six month statute of
limitations. (/d. at pp. 419.)

In contrast, the issue in this case is whether the parties were at bona fide impasse at the
time the City approved Resolution No. 76158, Impasse determinations are primarily questions
of fact made after reviewing the parties’ entire bargaining history. According to PERB
Regulation 32793(c):

In determining whether an impasse exists, the Board shall
investigate and may consider the number and length of
negotiating sessions between the parties, the time period over
which the negotiations have occurred, the extent to which the
partics have made and discussed counter-proposals to each other,
the extent to which the parties have reached tentative agreement
on issues during the negotiations, the extent to which unresolved
issues remain, and other relevant data.
(See also County of Riverside, supra, PERB Decision No. 2360-M, p. 14.) Parties only reach

genuine impasse when, despite the parties’ good faith, they reach a point where negotiations

would be either “fruitless” or “futile” because the parties have each considered the other’s
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proposals and counterproposals in a good faith attempt to reach agreement, but nevertheless
remain “deadlocked” in their respective positions. (County of Riverside, citations omitted; see
also City EERR section 2(1).) Thus, analyzing the full scope of the parties’ bargaining conduct
is integral to determining whether they were at genuine impasse at the time the employer took
unilateral action. Artificially ignoring the parties’ earlier negotiations, solely because of
timing is not consistent with PERB’s analysis of bargaining conduct. (See Rio SD, supra,
PERB Decision No. 1986, p. 10, fn. 7.)

In addition, unlike in Bryan Manufacturing, supra, 362 U.S. 411, it is not the case here

“where “the statute of imitations would never run in a case of this nature.” ({d. at p. 416.)

Local 21 was not in a position to understand how the City’s earlier unilateral change would
impact the parties’ subsequent bargaining over Resolution No. 76158 until those negotiations
occurred. Similarly, Local 21 could not have challenged the City’s approval of Resolution
76158 until the City either took official action or otherwise made a firm decision to implement
that resolution. (Omnitrans, supra, PERB Decision No. 2001-M, at p. 6.) In addition, unlike
in Bryan Manufacturing, Local 21°s claim regarding Resolution No. 76158 has a fixed statute
of limitations period that began on March 7, and ended on September 6, 2012. Local 21 filed
its charge within that pertod.

Finally, it is not the case here where “the entire foundation of the unfair labor practice”
was based on time-barred claims, (Bryan Manufac_ruring, supra, 362 U.S. atp. 417.) As

“explained above, the City’s bargaining conduct extended into the statute of limitations period

in this case. On February 28, 2012, Local 21 requested to meet and confer over the City’s
conflicting versions of its final offer. The City declined to respond to that request until March

5, 2012, which is within the statute of limitations period.
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For all these reasons, I conclude that the parties were not at genuine impasse when the
City approved Resolution No. 76158. This conduct violates the duty to negotiate in good faith
unless the City’s bargaining obligations were excused. (City of Sacramento, supra, PERB
Deci'sion No. 2351-M, p. 38; County of Sacramento, supra, PERB Decision No. 2045-M, p. 4)

I\ The City’s Defense

The City defends its unilateral action by arguing that it was excused from any
bargaining obligations due to what it described as the “practical and legal requirement of a
statutory deadline for submission of a ballot initiative.” The City cites in support Compton
Community College District (1989) PERB Decision No. 720 (Compton CCD), which outlined
that an employer, “prior to agreement or exhaustion of impasse procedures, may implement a
nonnegotiable decision after providing reasonable notice and a meaningful opportunity to
bargain over the [negotiable] effects of that decision.” (Id. at p. 14 (emphasis supplied).) That
test was approved of and restated by the Board recently in Trustees of the California State
University (2012) PERB Decision No. 2287-H. In that later case, the Board reiterated that the
test allows for implementation of a “non-negotiable decision” prior to completing effects
bargaining, when:
(1) [the] implementation date [is] based on immutable deadline or
important managerial interest, (2) notice of [the] decision and
implementation date [is] given sufficiently in advance of
implementation date to allow for meaningful negotiations prior to
implementation, and (3) the employer negotiates in good faith
prior to implementation and continues to negotiate afterwards on
unresolved issues.

(Id. at p. 12, citing Compton CCD.)

The test from Compton CCD, supra, PERB Decision No. 720 does not apply here

because it only appertains to an employer’s implementation of ronnegotiable decisions. (Id. at
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p. 14; see also Trustees of the California State University, supra, PERB Decision No. 2287-H
p. 12.) This test originates from Board Member Craib’s dissenting opinion in Lake Elsinore
School District (1988) PERB Decision No. 696 (Lake Elsinore SD). (Compton CCD, p. 15.)"
The purpose of the test, according to Craib, is to prevent “[t]he indefinite postponement of
implementation [of a nonnegotiable decision, which] would effectively undermine the
employer’s right to make the decision and would blur the distinction between decision and
effects bargaining.” (Lake Elsinore SD, Craib dissent, p. 24.) That reasoning is not relevant in
the present case because it is undisputed that the parties’ negotiations concerned negotiable
matters such as post-employment benefits for current and future employees. The City’s
authority to make nonnegotiable decisions is not at issue.

Moréover, cven if the test from Compron CCD, supra, PERB Decision No. 720 applied,
the City would not have satisfied the clements of that test. The City contends that the statutory
timelines required for placing a charter amendment on its local ballot created an “immutable
deadline” under the first element of the test. A similar argument was considered and rejected
in County of Santa Clara, supra, PERB Decision No. 2120-M. There, a county employer
argued that statutory timelines for ballot measures created an imminent need to approve a
prevailing wage measure without completing ﬁegotiations. It argued that further bargaining
would have prevented the county from including that issue in its preferred election date. (Jd. at
pp. 16-17.) The Board rejected that argument because there was no evidence about the need to

proceed on the chosen election date. The mere fact that the employer favored a particular

" Board Member Craib was the lead author in Compton CCD, supra, PERB Decision
No. 720.

58



clection date was not sufficient to excuse the county’s bargaining obligations. (/d. at p. 17, see
also County of Santa Clara, supra, PERB Decision No. 2114-M, pp. 15-16.)

In the present case, it is undisputed that the City Council needed to approve of any
charter amendments by March 9, 2012, in order to qualify for the June 5, 2012 election. But
the City never explained the need for proceeding with the election in June 2012, as opposed to
some later date after fulfilling any bargaining obligations, Without this evidence, I cannot
cénclude that the City had an immutable deadline or other important interest to act unilaterally.
In addition, the test in Compton CCD, supra, PERB Decision No. 720 serves to excuse an
employer from completing bargaining; it does not excuse bad faith conduct earlier in rthe
negotiations process. For the reasons discussed in greater detail above, the City has also not
established that it bargained with Local 21 in good faith prior to approving either Resolution
No. 76087 or Resolution No, 76158. Thus, the City has failed to satisfy the third element of
the test from Compton CCD.

The City also argued in its answer to the PERB complaint that its bargaining obligation
was excused under PERB’s business necessity doctrine. It raised no arguments supporting that
defense in its closing briefs and for that reason it is considered to be abandoned. Even if that
was not the case, the City did not demonstrate that it faced an “an actual financial emergency
which leaves no real alternative to the action taken and allows no time for meaningful
negotiations before taking action.” (Calexico Unified School District (1983) PERB Decision
No. 357, proposed decision, p. 20, citing San Francisco Community College District, supra,
PERB Decision No. 105; see also City of Davis (2012) PERB Decision No. 2271-M, proposed
decision, pp. 24-25.) Although the City clearly expressed a general interest in stemming the

growth of its pension costs as soon as possible, there was no evidence that this concern rose to
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emergency proportions when it approved Resolution No. 76087 on December 6, 2011, or when
it approved Resolution No. 76158 on March 6, 2012. H also did not prove the existence of any
emergency by the June 5, 2012 clection date. In fact, the evidence suggests to the contrary, In
early December 2011, the Pension Plans’ actuafy projected lower pension costs and the very
people within the City that supported the ‘charter amendments also recommended delaying the
election and delaying any declaration of a fiscal and/or service level emergency. No
emergency was ever declared at the times relevant to this case. No evidence was presented
about the need to place the retiremeﬁt reform issues on the City’s June 2012 ballot. Under the
facts presented in this case, the City’s generalized concern about pension costs was not
sufficient to qualify as an emergency that excused its bargaining obligations. (City of

Long Beach (2012) PERB Decision No. 2296-M, p. 26-28.)

After reviewing the record as a whole, I conclude that the City did not satisfy its
obligations meet and confer in good faith with Local 21 prior to approving Resolution No.
76158. The City has not established that any valid defense excusing its duty to bargain.
Therefore, the City’s conduct violates the duty to meet and confer in good faith under MMBA
sections 3503, 3505, 3506, and 3506.5(a), (b), and (c); as well as PERB Regulations 32603(a),
(b), and (c). (City of Sacramento, supra, PERB Decision No. 2351-M, p. 38; County of
Sacramento, supra, PERB Decision No. 2045-M, p. 4.)

REMEDY

MMBA section 3509(b) authorizes PERB to order “the appropriate remedy necessary to
effectuate the purposes of this chapter.” (Omnitrans (2010) PERB Decision No. 2143-M, p 8.)
This includes an order to cease and desist from conduct that violates the MMBA. (Id. atp. 9.)

PERB’s remedial authority includes the power to order an offending party to take affirmative

60



actioné to effectuate the purposes of the MMBA. (City of Redding (2011) PERB Decision
No. 2190-M, pp. 18-19,)

PERB also has the authority to order the City to restore the status quo ante and rescind
any unilaterally adopted policy changes. In Cafffomia State Employees’ Association v. PERB
(1996) 51 Cal. App.4th 923, p. 946, the court found:

Restoration of the status quo is the normal remedy for a unilateral
change in working conditions or terms of employment without
permitting bargaining members’ exclusive representative an
opportunity to meet and confer over the decision and its effects.
This is usually accomplished by requiring the employer to rescind
the unilateral change and to make the employees “whole” from
losses suffered as a result of the unlawful change.

(Citations omitted; see also Countj Qf Sacramento, supra, PERB Decision No. 2045-M, pp. 3-
4, citing County of Sac_mmenro, supra, PERB Decision No. 1943-M.) Based on this authority,
res.cission of the unilaterally adopted resolution is appropriate in this case with one important
diétinction. In City of Palo Alto (2014) PERB Decision No, 2388-M, the Board recently
addressed its remedial authority in cases involving a city’s violation of the MMBA in the
context of a charter amendment 'election.‘?‘” The Board found:

We do not believe our remedial authority extends to ordering the
results of an effective municipal election to be overturned. Such
remedy lies with the courts. (Pala Band of Mission Indians v.
Board of Supervisors (1997) 54 Cal.App.4th 565, 574, 583; IAFF
v. City of Oakland (1985) 174 Cal.App.3d 687, 698 [quo
warranto writ is the exclusive remedy to attack procedural
regularity by which charter amendments are put before
electorate]; City of Coronado v. Sexton (1964) 227 Cal. App.2d
444, 453.) Based on the remedial authority which we do exercise

“Y At that time this proposed decision issues, ‘the Board’s decision in City of Palo Alto,
supra, PERB Decision No. 2388-M was subject to judicial review pursuant to MMBA section
3509.5. Nevertheless, the decision is the best example of PERB’s position on the issue of
remedies in cases involving the charter amendment process.
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under the MMBA, to wit, finding the City violated the MMBA

and directing the City itself to rescind its July 18, 2011 resolution

referring to voters the ballot measure, other persons, including the

charging party here, may choose to seek such quo warranto relief,
({d. at pp. 49-50.) In other words, the Board has the authority to order a city to rescind its
approval of a ballot resolution, but lacks the authority to rescind the results.of the election that
followed the resolution. Applying that reasoning to this case, the City is directed to rescind its
March 6, 2012 approval of Resolution No. 76158, Lecal 21, or other affected entities or
individuals, may thereafter pursue judicial remedies, as appropriate.

Additional appropriate remedies in this case include an order to cease and desist from
conduct that violates the MMBA as well as an order to post a notice of this order, signed by an
authorized‘ representative of the City. These remedies effectuate the purposes of the MMBA
because employees are informed that the City has acted in an unlawful manner, is required to
cease and desist from such conduct, and will comply with the order. (City of Selrﬁa (2014)
PERB Decision No. 2380-M, proposed decision, pp. 14-15.) The notice posting shall inciude
both a physical posting of paper notices af all places where members of Local 21°s bargaining
unit are customarily placed, as well as a posting by “electronic message, intranet, internet site,
and other clectronic means customarily used by the [City] to communicate with its employees
in the bargaining unit.” (Centinela Valley Union High School District (2014) PERB Decision

No. 2378, pp. 11-12, citing City of Sacramento, supra, PERB Decision No. 2351-M.)

PROPOSED ORDER

Upon the foregoing findings of fact and conclusions of law, and the entire record in the
case, it is found that the City of San José (City) violated the Meyers-Milias-Brown Act

(MMBA), Government Code sections 3503, 3505,- 3506, and 3506.5(a), (b), and (¢} and
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California Code of Regulations, title 8, sections 32603(a), (b), and (c¢). The City violated the
MMBA by approving Resolution No. 76158 without satisfying its duty to meet and confer in
good faith with International Federation of Professional and Technical Engineers, Local 21,
AFL;CIO, {(Local 21). All other claims by Local 21 are dismissed.

Pursuant to section 3509(b) of the Government Code,. it hereby is ORDERED that the
City, its governing board and its representatives shall:

A, _ CEASE AND DESIST FROM:

1. | Refusing to meet and confer in good faith with Local 21 prior to
adopting ballot measures involving changes to retirement benefits for current or prospective
employees.

2. Interfering with Local 21°s right to represent the members of its
bargaining unit in employment relations with the City.

3. Interfering with the right of bargaining unit members to be represented

by the employee organization of their own choosing.

B. TAKE THE FOLLOWING AFFIRMATIVE ACTIONS DESIGNED TO
EFFECTUATE THE POLICIES OF THE ACT:

1. Rescind the City’s March 6, 2012 approval of Resolution No. 76158,
concerning changes to reﬁrement benefits for the Police and Fire bargaining unit.

2. Within 10 workdays of the service of a final decision in this matter, post
copies of the Notice, attached hereto as an appendix, at all work locations where notices to
employees in Local 21°s bargaining unit customarily are posted. The Notice must be signed by
an authorized agent of the City, indicatiné that it will comply with the terms of this Order.

Such posting shall be maintained for a period of 30 consecutive workdays. Reasonable steps
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shall be taken to ensure that the Notice is not reduced in size, altered, defaced or covered with
any other material. The Notice shall also posted by electronic message, intranet, internet site,
and other electronic means customarily used by the City to communicate with employees in
Local 21°s bargaining unit. |

4, Written notification of the actions taken to comply with this Order shall
be made to the General Counsel of the Public Employment Relations Board (PERB or Board),
or the General Counsel’s designee. Respondent shall provide reports, in writing, as directed by
the General Counsel or his/her designee. All reports regarding compliance with this Order
shall be concurrently served on Local 21.

Right to Appeal

Pursuant to California Code of Regulations, title 8, section 32305, this Proposed
Decision and Order shall become final unless a party files a statement of exceptions with the
Public Employment Relations Board (PERB or Board) itself within 20 days of service of this
Decision. The Board’s address is:

Public Employment Relations Board
Attention: Appeals Assistant
1031 18th Street
Sacramento, CA 95811-4124
(916) 322-8231
FAX: (916) 327-7960
E-FILE: PERBe-file. Appeals@perb.ca.gov

In accordance with PERB regulations, the statement of exceptions should identify by
page citation or exhibit number the portions of the record, if any, relied upon for such
exceptions. (Cal. Code Regs., tit. 8, § 32300.)

A document is considered “filed” when actually received during a regular PERB

business day. (Cal. Code Regs., tit. 8, §§ 32135, subd. (a) and 32130; see also Gov. Code, §
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11020, subd. (a).) A document is also considered “filed” when received by facsimile
transmission before the close of business together with a Facsimile Transmission Cover Sheet
or received by electronic mail before the close of business, which meets the requirements of
PERB Regulation 32135(d), provided the ﬁlingl party also places the original, togeiher with the
required number of copies and proof of service, in the U.S. mail. (Cai. Code Regs., tit. 8, §
32135, subds. (b), (c) and (d); see also Cal. Code Regs., tit. 8, §§ 32090, 32091 and 32130.)
Any statement of exceptions and supporting‘brief must be served concurrently with its
filing upon each party to this proceeding. Proof of service shall accompany each copy served
on a party or filed with the Board itself. (See Cal. Code Regs., tit. 8, §§ 32300, 32305, 32140,

and 32135, subd. (c).)
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APPENDIX -
NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLIC EMPLOYMENT RELATIONS BOARD
An Agency of the State of California

After a hearing in Unfair Practice Case No., SF-CE-996-M, International Federation of
Professional and Technical Engineers, Local 21 v. City of San José, in which all parties had
the right to participate, it has been found that the City of San José (City) violated the Meyers-
Milias-Brown Act (MMBA), Government Code section 3500 et seq. by approving Resolution
No. 76158 without satisfying its duty to meet and confer in good faith with International
Federation of Professional and Technical Engineers, Local 21, AFL-CIO, (Local 21). All other
claims by Local 21 are dismissed.

As a result of this conduct, we have been ordered to post this Notice and we will:
A.  CEASE AND DESIST FROM:

1. Retfusing to meet and confer in good faith with Local 21 prior to
adopting ballot measures involving changes to retirement benefits for current or
prospective employees.

2, Interfering with Local 21°s right to represent the members of its
bargaining unit in employment relations with the City.

3. Interfering with the right of bargaining unit members to be represented
by the employee organization of their own choosing.

B. TAKE THE FOLLOWING AFFIRMATIVE ACTIONS DESIGNED TO
EFFECTUATE THE POLICIES OF THE MMBA:

Rescind the City’s March 6, 2012 approval of Resolution No. 76158, concerning
changes to retirement benefits for the Police and Fire bargaining unit.

Dated: CITY OF SAN JOSE

By:

Authorized Agent 7

THIS IS AN OFFICIAL NOTICE. IT MUST REMAIN POSTED FOR AT LEAST 30
CONSECUTIVE WORKDAYS FROM THE DATE OF POSTING AND MUST NOT BE
REDUCED IN SIZE, DEFACED, ALTERED OR COVERED WITH ANY OTHER
MATERIJAL.






