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SUPPLEMENT TO PRELIMINARY OPPOSITION  

INTRODUCTION 

 One key requirement for a writ of supersedeas is a showing of the 

merits of the pending appeal.  Petitioners Peter Constant, Steven Haug, and 

Silicon Valley Taxpayers’ Association (collectively “Petitioners”) have no 

basis for success on the merits of this action.  

The case below is an action in quo warranto, limited to addressing 

the single question of whether the City of San Jose fulfilled its collective 

bargaining requirements with the San Jose Police Officers’ Association 

(“SJPOA”) before placing Measure B on the ballot.  Whether the City 

fulfilled its collective bargaining obligations with SJPOA is a matter 

properly litigated – and resolved – between the two interested parties at the 

bargaining table: the City and SJPOA.  

Petitioners’ appeal has no merit and should be denied. 

Petitioners’ Appeal has No Merit – Indeed, Petitioners Have No 

Interest in this Case Because the Question Presented On Appeal is 

Limited to the Single Procedural Bargaining Issue in the Quo 

Warranto Action. 

To prevail on a writ of supersedeas, the Petitioners must show that 

“substantial questions will be presented upon the appeal; that some special 

reason exists, differing from the ordinary suit to compel an inspection of 

the records why the judgment of the trial court should be stayed pending 
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appeal; and that this is an exceptional case presenting exceptional 

circumstances…”  (Homestake Mining Co. v. Superior Court of City & Cty. 

of San Francisco (1936) 11 Cal. App. 2d 488, 492; see also Deepwell 

Homeowners’ Protective Ass’n v. City Council of Palm Springs (1965) 239 

Cal. App. 2d 63, 67.)  “Affirmances must be contemplated as well as 

reversals and the presumption is in favor of the lower court’s decision.” 

(Deepwell Homeowners’ Protective Ass’n, supra, 239 Cal. App. 2d at 67.) 

Here, Petitioners’ appeal from the judgment of an action in quo 

warranto, where the Attorney General limited the issues in SJPOA’s suit 

against the City to the single question of “whether the City of San Jose 

fulfilled its statutory collective bargaining obligations before placing an 

initiative measure on the June 2012 ballot that, after its passage, amended 

the City Charter so as to increase city police officers’ retirement 

contributions and reduce their retirement benefits.”  (96 Cal. Op. Att’y Gen. 

1.)  The extremely limited scope of this quo warranto proceeding makes it 

clear that Petitioners will be unable to present any “substantial questions” 

on appeal. 

The grounds for initiating a quo warranto proceeding are set forth in 

Code of Civil Procedure section 803, which provides that “An action may 

be brought by the attorney-general, in the name of the people of this state, 

upon his own information, or upon a complaint of a private party, against 
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any person who usurps, intrudes into, or unlawfully holds or exercises any 

public office, civil or military, or any franchise, or against any corporation, 

either de jure or de facto, which usurps, intrudes into, or unlawfully holds 

or exercises any franchise, within this state.”  

“The key to the remedy of quo warranto is that it can only be 

brought by the Attorney General, on his or her information, or by the 

request of a private party.”  (Rando v. Harris (2014) 228 Cal. App. 4th 868, 

875.)  Where a private party seeks to file an action in quo warranto, that 

party must obtain the consent of the Attorney General. (Int'l Assn. of Fire 

Fighters v. City of Oakland (1985); 174 Cal. App. 3d 687, 693-98.)  In 

determining whether to grant leave to sue in quo warranto, the Attorney 

General evaluates whether the application presents substantial issues of fact 

or law that warrant judicial resolution and whether granting the application 

will serve the public interest.  (Rando, supra, 228 Cal. App. 4th at 879.) 

An action in quo warranto is the exclusive method for a party to 

attack a charter amendment based on a City’s failure to comply with the 

bargaining requirements of the Meyers-Milias-Brown Act (“MMBA”). 

(Int'l Assn. of Fire Fighters, supra, 174 Cal. App. 3d at 698; see also 

People ex rel. Seal Beach Police Officers Assn. v. City of Seal Beach (1984) 

36 Cal. 3d 591, 594.)  The MMBA “requires governing bodies of local 

agencies to ‘meet and confer [with employee representatives] in good faith 
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regarding wages, hours, and other terms and conditions of employment.’”  

(Seal Beach, supra, 36 Cal. 3d at 596 [citing Gov. Code. § 3505].)  A City 

Council must comply with the MMBA’s “meet and confer” requirement 

“before it proposes an amendment to the city charter concerning the terms 

and conditions of public employment.”  (Id. at 594.) 

In this case, the SJPOA obtained the consent of the Attorney General 

to bring this action in quo warranto to challenge “whether the City 

sufficiently met and conferred with the SJPOA – as it is required to do 

under the Meyers-Milias-Brown Act (MMBA) – before the City Council 

voted to place Measure B on the ballot.” (96 Cal. Op. Att’y Gen. 1.)  In 

granting SJPOA leave to sue, the Attorney General opinion stated: “… we 

have reviewed the materials submitted to us concerning the other 

complaints and legal disputes involving Measure B, but those matters 

involve different complaining parties and/or different legal questions.  

Under the circumstances, we believe that the separate proceedings fail to 

present an adequate opportunity for these two parties to air their respective 

and opposing positions regarding the present MMBA-related dispute and 

have that dispute resolved.”  (Id. at *4.)  

As the Attorney General’s opinion points out, this quo warranto 

action was an opportunity for the two parties – SJPOA and the City – to 

resolve the dispute of whether the City adequately met and conferred with 
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SJPOA prior to placing Measure B on the ballot.  Moreover, because they 

were the only parties to the underlying dispute – the negotiations 

underlying the ballot measure – the City and SJPOA had full authority to 

resolve this limited issue by stipulation.  Despite Petitioners’ attempt to 

expand the scope of this case, there are simply no “substantial questions” 

that they can raise on appeal.  

CONCLUSION 

 For all the foregoing reasons, the Petition for Writ of Mandate, 

Supersedeas, or Other Appropriate Relief should be denied. 

Dated:  May 16, 2016 

 Respectfully submitted,   

 

RENNE SLOAN HOLTZMAN SAKAI LLP 

By: 
 

 Charles Sakai 
 Attorneys for Real Party In Interest  

 CITY OF SAN JOSE 
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